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ADVERTISEMENT 


TO THE SIXTH EDITIOX. ’ 




In the preparation of this Edition, the late JSnglish 
and American Reports have b<?en carefully searched, 
and so far as came within the legitimate province of an 
Edilor, the cases on this branch of the‘law haver b'een 
added to the original W'ork. In some instances new 
sections have been written, all of vfhich are included in 
brackets, in the same manner as the additions of formcv\ 
Editions. Nearly one l^housand cases have been.addedf 
either as cumulative,*or as establishing new applications 
of principles. 

EDMUND II. BENNETT. 


Boston, September, 1853. 



ADVERTISP]]MENT 

TO THE EIPTII EDITION. 


The present edition of the Comuhentaries on Equity 
Jurisprudence contains the illustrations and authorities 
furnished by the cases which have been decided in 

w •# 

•England and America since the publication of the 
fourth edition. With the view of preserving the 
original text, as left by the author, such additional 
words or propositions as are now introduced, are marked 

by brackets, thus [ ]. • ^ 

('niARl.ES 8TTMNEII 


Boston, January, 1810. 



ADVERTISEMENT 

TO THE FOURTH EDITION. 


Tub present edition of the Chmmentaries on Eq^uity 
Jurisprudence 'was prepared for the press by the late 
authorj and will he found to be considerably enlarged 
from the former editions, both in the text and notes. 
His thorough revision and correction of the whole work 
has loft little else to bo done than to add such illustra¬ 
tions and citations as have* grown out of the very 
recent cases. 

W. W. STORY. 


Boston, April, 181 G. 




TO THE HOn6kabxE 

WILLIAM PRESCOTT, LL. D. 


It affords me sincere gratificatign to be allowed to dedi¬ 
cate this work to yon, upon your retirement froniih^Bar, 
of which you have been so long a distinguished ornament. 
More than one third of a century has elapsed, sin«e, upon 
my first admission to practice, I had the honor of forming an 
acquaintance with ^ou, which has ripened into a degree of 
friendship, of which I may be truly*proud. It has been my 
good fortune, through the whole intermediate period, to have 
been a witness of your professional labors ;*—labors equally 
remarkable for the eminent ability, untiring research, pro¬ 
found learning, and unsullied dignity,,with which they were 
accompanied. They have brought with them the just 
reward due to a life of consistent principles, and public 
spirit, and private virtue*, in the universal confidence and 
respect, which have followed you in your retreat from 
the active scenes of business. This is a silent but expres¬ 
sive praise, whose true value is not easily over-estimated. 
I trust, that you may live many years to enjoy it, for the 
reason sc;^ finely touched by one of the great Jurists of 
Antiquity^; ^.^uia Conscicntbi bene actae vita?, multorumque 
benefactorum Recordatio jucundissima est. 

JOSEPH STORY. 


. Cambridge, December, 1835. 




PfeEFACE 


The present work embraces another portion of thS labors, 
deyolved upon me by the Founder of the Dane Professor¬ 
ship of Law in Ilsgrvard University. In submitting it to 
the Profession, it is impossible f^r me not to feel great 
dillidcnce and solicitude, as to its merits, as well as to its 
rcceptioii by the public. The subject is one of such vast 
variety and extent, that it would seem to require a long life 
of labor to do more than to bring together some of the 
more general elements of the System of Equity Jurispru¬ 
dence, as administered in England and America. In many 
branches of this most complicated System, composed (as 
it is) partly of the principles of natural law, and pajrtly of 
artificial modifications of Ihose principles, the ramifications 
arc almost infinitely diversified ; and the Sources, as well 
as the Extent of these branches, are often obscure and ill- 
defined, and sometimes incapable of any exact develop¬ 
ment. I have endeavored to collect together, as far as my 
own impcifect studies would admit, the more general prin- 
cij)les belonging to the System in those branches, which 
are of daily use and practical importance. My main ob¬ 
ject has been to trace out and define the various sources 
and limits of Equity Jurisdiction, as far as they may be 
ascertained by a careful examination of the Authorities, 
and a close Analysis of each distinct ground of that Juris¬ 
diction, as it has been practically expounded and applied 
in difTcrent ages. Another object has been to incorporate 
into the text some of the leading doctrines which guide 
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and govern Courts of Equity in the exercise of their juris¬ 
diction ; and especially in those cases, where the doctrines 
are peculiar to those Courts, or arc applied in a manner 
unkno;i,vn to the Courts of Common Law. In many cases 
I have endeavored to show the reasons, upon which these 
doctrines are founded ; and to illustrate them by principles 
drawn from foreign jurisprudence, as well as fipm ilic^Ro- 
man Civil Law. Of course the reader will not expect to 
find in these Commentaries a minute, or even a general 
survey of ail the doctrines belonging to any one branch of 
Equity Jurisprudence; but such expositions only, as may 
most fully explain the Nature and Limits of Equity Juris¬ 
diction. Ill order to accomplish even iliis task in any suit¬ 
able manner, it has become necessary*io bestow a degree 
of labor in the cxaminafion'aiid comparison of authorities, 
from which many jurists would shrink, and wliicli Avill 
scarcely be suspected by those, who may consult the work 
only for occasional exigencies. It will be readily seen that 
the same train of remark, and sometimes tJic same illustra¬ 
tions are repeated in di/lbrcnt places. As the work is 
designed for elementary instruction, this eourso seemed 
indisj)ensable to escape from the ijiconvenicncc of per- 
petuai references to other passages^ where the same subject 
is treated under other aspects. 

The work is divided into three great heads, J^'ivst, The 
Concurrent Jurisdiction of Courts of Equity; secondly, 
the Exclusive Jurisdiction; and thirdly, the Auxiliary or 
Assistant Jurisdiction, The Concurrent Jurisdintion is 
again subdivided into two branches; the one,*Where the 
subject-matter constitutes the principal (though rarely the 
sole) ground of the Jurisdiction; the other, where the pe¬ 
culiar remedies administered in Equity constitute the prin¬ 
cipal (though not always the sole) ground of Jurisdiction. 
The present volume embraces the first only of these 
branches of Concurrent Jurisdiction. The remaining sub¬ 
jects will be fully discussed in the succeeding volume. I 
hope also to find leisure to present, as a fit conclusion of 
these Commentaries, a general review of the doctrines of 
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Equity Pleading, and of the Course of Praetice in Equity 
Proceedings. 

In dismissing the work to the indulgent consideration of 
the profession, I venture to hope that it will not be found, 
that more has been promised than is performed ; and that, 
if much has been omitted, something will yet be found to 
lighten the labors of the inquisitive, if not to supply the 
wan^ls t)f the learned. 

Camertdok, Mass., December, 1835. 
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COMMENTAEIBS 


ON 

EQUITY JURISUJIUDEN.CE. 


t 

• # 

CHAPTER L 

THE TRUE NATURE AND CHARACTER OP EQUITY 

JURISPRUDENCK 

§ 1. In treating of the subject of Equity, it is ma¬ 
terial to distinguish the va.rious senses, in which that 
word is used. For it cannot be disguised, that .an 
imperfect notion of what, in England, constitutes Equi¬ 
ty Jurisprudence, is not only common among thosq 
who are not bred to the profession, but that it has 
often led to mistakes and confusion in professional 
treatises on the subject. In the most general sense, 
we are accustomed to call that Equity, which, in human 
transactions, is founded in natural justice, in honesty 
and right, and which properly arises ez wquo et bom. 
In this sense it answers precisely tif- the definition of 
justice, or natural law, as given b^ Justinian in the 
Pandects. Justitia esi consians et pcppdua volw^as jus- 
sutm cuique tribuendu Jus plutibus modis dieitur. Uiio 
nwdo, cum id quod semper oeqmm et honum, jus dmiur 
ut est jus naturale. Juris prceeepta sunt hcec ; konsste 

EQ. JUR. — VOL. I, 1 
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vivere, alterum non Iccd&re^ sunm cniqw irihuere} And the 
word is used in the same sense in the Roman law, 
when it is declared, that jtis est ars boni et mqnif where 
it means, what we are accustomed to call, jurispru¬ 
dence.® 

§ 2. Now, it would he a great mistake to suppose 
that Ecjuity, as administered in England or America, 
embtaCcd I jurisdiction so wide and extensive, as that 
which arises from the principles of njfttural justice above 
stated.' Probably tlie jurisprudence of no civilized na¬ 
tion ever attempted so wide a range of duties for any 
of its judicial tribunals. Even the Roman law, which 
has biten justly thou*ght to deal to a vast extent in mat¬ 
ters cx eeq^o ct bom, never affected so bold a design.'* 
On the c>''ntrary, it left many matters of natural justice 
wholly unprovided for, from the difficulty of framing any 
general rules to meet them, and from the doubtful nature 
of the policy of attempting to give a legal sanction 
to duties of imperfect obligation, such as charity, grati¬ 
tude, and kindness, or even to positive engagements of 


I Dig. Lib. l.lit. 1,1. 10, 11. 

3 Dig. Lib. 1, lit. 1,1. 1. 

3 Grolius, afier referring to the Greek word, used to signify .Equity, 
says, Lalinis autem aequl prudentia vertilur, qute se ila ad sequitatem 
habot, ut jurisprudentia.ad justitiam. . Grotius de ./Equitate, ch. 1,^4. 
This distinction is more refined,* than solid, as the citation in the text 
shows^ See also Taylor’s Elements of the Civil Law,p. 90 to 98. Cicero. 
Topic. § ^; II. ad Keren. 13 ; lU. ad Keren. 2. Bracton has referred to the 
various senses, in which jus iawsed. Item, (says he,) jus quandoque 
ponitur pro jure natural quod semper bonum et aequum est; quandoque 
pro jure civili tantum; quandoque pro jure prajlorio tantum; quandoque pro 
eo tantum, quod comp^iit ex sententia. Bracton, Lib. 1, ch. 4, p. 3. 
See Dr. Taylor’s Definition of Ux and jus. Elcra. Civ. Law, p. 147, 148 ; 
Id. 178; Id, 40 to 43 ; Id. 65, 56; Id. 91. 

^ See lleinecc. Hist. Edit. L. I, ch. 6 ; De Ediclis Practorum, ^ 7, 8, 9, 
10, 11, 12; Id. ^ 18, 21 to 30; De Lolmc on Eng. Const. B. 1, ch. 11. 
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parties, where they are not founded in what constitutes 
a meritorious considQfation.‘ Thus, it is well known, 
that in the Roman law, as well as in tHh common law, 
there are many pacts, or promises of parties, {nude 
which‘produce no legal obligation, capable of 
enforcement in foro exterm ; but which are left to be dis¬ 
posed 'oVin foro conscwiicB only.® Cum nulla suhest causa 
proj^r conveidionetfif hie consted nSn posse eonsiitid ohliga’ 
tionem. Igitur nw^ pactio ohligaiionem non parU? And 
again. Qui autem promisit sine ehusa, condkere guemtita- 
teni non potest, quam mn dedit, sed "ipsam obUgaiwnem.* 
And hence the set^ed distinction, in that law, between 
natural obligations, upon which n(f action lay, bfl;^ which 
were merely binding in conscience, and civil,obligations, 
which gave ori^n to actions.® The latter were some¬ 
times called just, because of their perfect obligation in 
a civil sense j the former merely equitable, because of 
their imperfect obligation. Et fustum appellaiur, (says 
Wolfius) qukquid Jit secundenl jus perfectum allenus; 
wquinn vero quod secundum imperfectum? Cicero has 
alluded to the double sense of the word Equity, in'this 
very connection. JEquiiaiis, (says he,) autem vis est du¬ 
plex ; cujus altera directi, et veri, et jusli, vi dicitur, cequi 
et honi raikne defenditur ; altera ad vicissUudinem referendee 
graim pertinet; quod in henificio gratia, in irjuria uUio 


^ Ayli/Tc, Pand. B. 4, lit. 1, p. 43ft &c.; 1 Kames, Equity, Introd. 
p. 3; Francis, Maxims, Introd. p. 5, * 7. 

® Ayliffe, Pand. B. 4, tit. 3, p. 484, 435 ; l%omat, Civ. Law, B. 1, tit. 
1, ^ 5, art. 1, 6, 9, 13. 

® Big. Lib. 3, lit. 14,1. 7, § 4. 

* Dig. Lib. 18, tit. 7,1. 1. 

5 Ayliffe, Pand. B. 4, tit. I, p. 490, 421. 

6 Wolff. Instit. Jur. Nat. el Cent. P. 1, ch. 3, § 83., 
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« 

iiomwdtir} It is scarcely necessary to add, that it is 
not in this latter sense, any more .than in the broad and 
general sense above stated, which Ayliffe has, with great 
propriety, denominated Ncdunal Equity, because it de¬ 
pends on and is supported by natural* reason, that 
Equity is spoken of, as a,branch of English Jurispru¬ 
dence. The latter falls appropriately under the head 
of Civil Equity, as d6.fined by the same author, being 
deduced from and governed by sqjch civil maxims, 
as are •adopted by 4ny particular state or commu- 
nity.** 

§ 3. But there is a more limited sense in which 
the terp is often used, and which has the sanction of 
jurists in ancient, as well as in modern times, and be¬ 
longs to the language of common life, as well as to 
that of juridical, discussions. The sense, here alluded 
to, is that, in which it is used in contradistinction to 
strid; law, or stric{um el swmmim jiis. Thus, Aristotle 
has defined the very nature of Equity to be the cor¬ 
rection of the law, wherein it is defective by reason 
of *lts universality.® The same -sense is repeatedly 
recognized in the Pandects. In omnibus quidem, maxhne 
tamen %n jure, wquitas spectanda' sit. Quoticns cequUas, 


1 Cic. Oral. Part. ^ 37.' 

9 Ayliffe, Pand. B. 1. tit. 7, p. 37.V 

3 Ariet. Ethic. Nicotn. L. 5, ch. 14,cited 1 Wooddes. Lect. (Lect. vii.) 
p. 193 ; Taylor, Elem. of Civ. Law, p. 91, 92,93 ; Francis, Maxims, 3; 1 
Fonbl. Eq. B. 1, $ 2, p. 5, note («)•'— Cicero, speaking of Galba, says, that 
he was accustomed, Multa^ro mquitate contra jus dicere. Cic. de Oratore, 
Lib. 1, ^ 57. See also otjier passages, cited in Taylor’s Elem. of the Civ. 
Law, 90, 91. Bracton defines equity, as contradistinguished from law, 
Ou»i) thus; .^uitas autem estTerum convenieniia, quae in paribus causis 
paria desiderat jura, et omnia bene coisquiparat; et dicitur equitas, quasi 
asqualiias. Braclqn, Lib. 1, ch. 4, $ 5, p. 3. 
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desiderii naluralis rcdio, aut dubiiaiio juris moratur,ju8tis 
decretis res iemperanda. PlacuU in omnibus rebus prce- 
cipiiam essejustilicBceqmtatiaguef quam stricti juris rcdimem.^ 
Grotius and Pufendorf have both adopted the defini¬ 
tion of Aristotle; and it has found its way, with ap¬ 
probation, into the treatises, of most of the modern 
authors, who have discussed the subject.*' 

§ 4. In the Roman jurisprudeftce we may see many 
traces of this doc|^ine, applied to the purpose of sup¬ 
plying the defects of the customary law, as well as to 
correct and measure the interpretation of the written 
and positive code. ^ Domat, accordingly, lays-it down, 
as a general principle of the cfvil law, that,j.df any 
case should happen, which is not regulated by some ex¬ 
press or written law, it should have for a law the 
natural principles of Equity, which is the universal law. 


^ Lib. 50, lit. 17,1. 8^, 90 ; Cod. Lib. 3, tit. 1, 1. 8. 

2 Grotius de iEquitate, ch. 1, ^ 3 ; Pufend. Law of Nature and Nat. 
B. 5, ch, 12, ^ 21, and Barbeyrac’s note (1); 1 Black. Comm. ^1; 1 
Wooddes. Lect. vii. p. 193 ; Bac.*l)e Aug. Scient. Lib. 8, ch. 3, Xphor. 
32, 35, 45. — Grotius says : Proprie vero et singulariler aequilds est virtus 
voluntatis, correclrix ejus, qiioelex propter universalitatem delieit. Grotius 
de /Equitate, ch. 1,^2. .^^quuni est id ipsim, quo lex corrigitur. Id. 
Dr. Taylor has with great force paraphrased the language of Aristotle. 
That part of unwritten law, says he, which is called Equity ot to liTiistice^, 
is a species of justice distinct from vvhai is written. It must happen either 
against the design and inclination of^e lawgi#r, or with his consent In 
the former case, for instance, when slveral particular facts must escape his 
knowledge; in the other, when he may bo apprised of them, indeed, but 
by reason of their variety is not willing to recite them. For, if a case 
admits of an infinite variety of circurtistances, and a law must he made, 
that law must ho conceived in general terms. or, Elem.Civ. Law, 92. 
And of this infirmity in all laws, the Pandects gyve open testimony. Non 
poBsunt omnesarliculi singillatim aut legibus, aut senaiusconsuliis compre- 
hendi; sed cum in aliqua causa sententia eorum manife&ia est, is qui juris- 
diciioni prasest, ad similia procedere, aique ila jus dicere debet. Dig. L. 
1, tit. 3, 1. 12; Id. 1. 10. 
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extending to every thing.' And for this he founds 
himself upon certain texts in the Pandects, which pre. 
sent the formulary in a very imposing generality. II(ec 
^quitas suggerit, eisi jure deficiamur, is the reason given 
for allowing one person to restore a bank or dam in the 
lands of another, which njay be useful to him, a[nd net 
injurious to the other.® * ' 

§ 5. The jurisdictioft of the Praetor doubtless had its 
origin in this application of Equi^, as contradistin- 
guishedffrom mere la’^’. mdem civile, (say the Pan¬ 
dects,) est, quod ex legibus, pkhiscitis, senatus constd/is, 
deci'ctis prindpim, auctorUate prudentimn vcnit. Jus prce- 
torium est, quod PrMores hxtrodiixeruni, adjuvandi, vel 
supplendi, vel corrigendi juris civilis gratid, propter idilita- 
tern publicam; quod et honorarium dicitur, ad honorem 
prcetonmi si'' nominalum? But, broad and general as 
this language is, wo should be greatly deceived, if it 
were to be supposed, that even the Proctor’s power ex- 


1 Doroaf, Prel. Book, tit. 1, ^ l,art.*23. See alsoAjlilTe, Pand. B. 1, 
tit. 7, p. 38. 

2 Dig-. I^jb. 39, tit. 3,1. 2, § 5. — Domat cites other texts not perhaps 
quite so stringent; such as Dig. Lib. 27, lit. 1,1. 13, ^ 7; Id. Lib. 47, lit. 
20, I. 7. Dr. Taylor has given many texts to the same purpose. Elem. 
Civ. Law, p. 90, 91. There was a known distinction in the Roman law 
on this subject. Where a right was founded in the express words of iho 
law, the actions grounded on it were denominated Actiones Direcia;; 
where they arose upon a benignant (ktension of the words of the law to 
other cases, not within the terms, but ^hin what we should call the equity 
of the law, they were denominated Actiones Utiles. Taylor, Elem. Civ. 
Law, 93. 

3 Dig. Lib. 1, tit. 1,1.^ ; Id. tit. 3,1. 10. — Sed et eas actiones, quae 
legibus proditae sunt, (say the Pandects,) si lex justa ac necessnria sit, 
snpplet Praetor in eo, quoa legi deeat. Dig. Lib. 19, lit. 5,1. 11. Heinec- 
cius, speaking of the Prmtor’s authority, says : His Edictis multa innovata, 
adjuvandi, supplendi, corrigendi juris civilis gratia, obtentuque uiilitaiis. 
publics. 1 Heinecc. Elem. Pand. P. 1, Lib. 1, ^ 42. 
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tended to the direct overthrow or disregard of the posi¬ 
tive law. He was bound to stand by that law in all 
cases, to which it was justly applicable, according to 
the maxim of the Pandects, Qmd quidem perqmm durum 
est; sed ita Ux scripta est} 

H § j6. "But a more general\ay in which this sense of 
Equity, tfs contradistinguished from mere Jaw, or siridum 
jus,AS applied, is, to the interpretation and limitation of 
the words of posi|ive or written laws; by construing 
them, not according to the letter,*but accordiiHg to the 
reason and spirit of them.® Mr. Justice Blackstone has 
alludedg^o this sense in his Commentaries, where he 
says : “From this method of interpreting laws, by the 
reason of them, arises, what we call Equity; ” “ aqd more 
fully in another place, where he says: “Equity, in its 
true and genuine meaning, is the soul and spirit of all 
law; positive law is construed, and rational law is 


1 Dior. i,i|). 40 , tit. 9,1. 12, ^ 1. See also 3 Black. Comm. 430, 431 ; 
1 VVooddes. Lect. vii. p. 102 to 200.—Dr. Taylor, (Elem. Civ. 
p. 2M,) has therefore observed, that*, for this reason, this branch of i\it Ro- 
^ man Law was not reckoned as part of the jus civile scriplum bf Papinian, 
but stands in opposition to it. And thus, as we distinguish between 
common law and equity, there were with that people actiones civiles et 
pneiJiriaj, et obligationes civiles, et prsBloria. The Praetor was therefore 
called Gustos, non conditor juris; judicial exercere potuit; jus facere non 
potuit; dicendi, non condendi juris protestatem habuit; juvare supplere, 
interpfetari, mitigare jus civile potuit; mutare vel tollere non potest. The 
prmtorian edicts are not properly^w, though they may operate like 
law. And Cicero, speaking of conmcts bonce fideijsays, in allusion to the 
same jurisdiction ; In his magni esse judicis staluere (prajseriim come in 
plerisque essent judicia contraria,) quid quemque cuique prccslare opor- 
leret; that is, he should decide according to equity and conscience. Cic. 
de Officiis, Lib. 3, cap, 17, Dr. Taylor has, in another part of his work, 
gone at large into Equity and its various meanings in the civil Jaw. Tay¬ 
lor, Elem. of Civil Law, 90 to 98. 

2 Plowden, Comm. p. 465, 466. 

3 1 Black. Comm. p. 61, 62. 
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made by it. In this, Equity is synonymous with justice; 
in that, to the true and sound interpretation of the 
rule.”^ . 

§ 7. In this sense Equity must have a place in every 
ratiopal system of jurisprudence, if not in name, at 
least in substance.® It is impossible, that any code, 
however minute and particular, should ombracb, or pro¬ 
vide for the infinite variety of human affairs, or should 
furnisli rules applicable to all of them. Neque leges 
neque seMtuscomuUa ifh, scnOiposstmf, (says the Digest,) 
tU omnes casi{S, qup quandoqtie iiicidermt, comprehmidarUiir ; 
sed sujjdcU ea, qiice pkm^nqtie accidu^t, coniineri^ Every 
system of laws must Necessarily be defective; and cases 
must occur, to which the antecedent rules cannot be 
applied ivithout injustice, or to which they cannot be 
applied at all. It is the office, therefore, of a judge to 
coi.’sider whether the antecedent’rule does apply, or 
ought, according to the intention of the lawgiver, to 
apply to a given case; and if there are two rules, nearly 


1 3 Blade. Comm. p. 429. See also Taylor, Elem. .Civ. Law, p. 96, 97 ; 
Plowd. (’omm. p. 465, Reporter’s note.—Dr. Taylor has observed, that 
the great difTiculty is, to distinguish between that Equity, which is required 
in all law whatsoever, and which makes a very important and a very ne¬ 
cessary branch of the jus scriptdm; and that equity, which is opposed to 
written and positive law, and stands in contradistinction to it. Taylor, 
Elem. Civ. Law, p. 90. . 

^ See 1 Fonbl. Equity, B. I, 24, note (A); Plowden, Comm, 

p. 405, 466.—Lord Bacon said, in his Argument on the jurisdiction of the 
Marches ; there is no law under heaven which is not supplied with Equity; 
for Summum jus summa injuria; or as some have it, Summa lex summa 
crux. And, therefore, all nations have Equity. 4 Bac. Works, p. 274. 
Plowden, in his note to^his Reports, dwells much (p. 465, 466,) on the 
nature of Equity in the interpretation ef statutes, saying, Ratio legis est 
anima legis. And it is a common maxim in the Law of England, that 
Apices juris non sunt jura. Branch’s Maxims, p. 12 ; Co. Lilt. 804 {h). 

3 Dig. Lib. 1, lit. 3,1. 10. 
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approaching to it, but of opposite tendency, which of 
them ought to govern it; and if ther| exists no rule, 
applicable to all the circumstances, whether the party 
should be remediless, or whetlier the -rule furnishing 
the closest analogy ought to be followed. The general 
words oT a law may embrace all cases; and yet it may 
. be clear, that all could not have been intentionally em¬ 
braced j for if they were, the obvious objects of the 
legislation might of would be.defeated. So, words of a 
doubtful import may be used in'a law, or wl^s sus¬ 
ceptible of a more enlarged, or of*a moijp^ restricted 
meanin fp' of two njeanings equally appropriate.* The 
question, in all such* cases, must be, in what sense the 
words are designed to be used; and it is the part of a 
judge to look to the objects of the Legislature, and to 
give such a construction to the words, as will best fur¬ 
ther those objects. This is an exercise of the power of 
equitable interpretation. It is the administration of 
Equity, as contradistinguished from a strict adherence to 
the mere letter of the law. Hence arises a variety of 
rules of interpretation of laws, according to their nafure 


1 It is very easy to see from what soutjjes Mr. Charles Butler drew his 
own statement (manifestly, as a descriptimi of English Equity Jurispru¬ 
dence, incorrect, as Professor Park has shown,) “ that Equity, as distin¬ 
guished from law, arises from the in^lity of human foresight to establish 
any rule, which, however salutary^ general, is not, in some particular 
cases, evidently unjust and oppressive, and operates beyond, or in opposi¬ 
tion to its intent, &c. ' The grand reason for the interference of a Cfjurl 
of Equity is, that the imperfection of the legal remedy, in consequence of 
the universality of legislative provisions, may be redressed.” 1 Cutler’s 
Reminisc. 37, 38, 39 ; Park’s Jntrod. Lect. 5,«6. Now, Aristotle, or 
Cicero, or a Roman Prajtor, or a Continental Jurist, or a Publicist of 
modern Europe, might have used these expressions, as a description of 
general Equity ; but it wQuId have given no just idea of Equity, as admi¬ 
nistered under the municipal juiisprudence of England. 
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and operation, whether they are remedial, or are penal 
laws; whether ^ey are restrictive of general right, or 
in advancement of public justice or policy; whether 
they are of universal application, or of a private and 
circujnscribed intent. But this is not the place to con¬ 
sider the nature or application of those rules.^ 

§ 8. It is of this ^Jquity, as correcting, mitigating, or 
interpreting the law, Jhat, not only civilians, but com¬ 
mon-law writers, are most accustomed to speak;® and 
thus mftify persons arS misled into the false notion, that 

---i- - 

1 See Grotius de Jure BeW ac Pacis. Lib. 3,^h. 20, ^ 47, p”, 2 ; Gro- 
lius de .^^uitate, ch. 1.—This paragraph is copied very closely from 
the article Equity^ in Dr. Lieber’s Encyolopaedia Americana, a license 
which has not appropriated another person’s labors. There will be found 
many excellent rules of interpretation of Laws in Rutherforlh’s Institutes 
of Natural Law, B. 2, ch. 7 ; in Bacon’s Abridgment, title Statute; in 
Domat on the Civil Lavv, (Prelim. Book, tit. 1, $ 2); and in 1 Black. 
Comm. Introduction, p. 58 to 62. 

There are yet other senses, in which Equity is used, which might be 
brought before the reader. The various senses are elaborately collected 
by Oldendorpius, in his work de Jure et j^quitate Disputatio; and he 
finally offers, what ho deems a very ei^ct definition of Equity, in iis gene¬ 
ral sense. iEquitas est judicium animi, ex vera ratione petitum, de cir- 
cumstantiis rerum, ad honestatum vitas pertinentium, cum incidunt, recte 
discernens, quid fieri aiit non fieri oporieat. This seems but another name 
for a system of ethics. Grotius has in one short paragraph, (De ^i^quitatc, 
ch. 1, ^ 2) brought together the different senses in a clear and exact man¬ 
ner. Et ut de iEquitate primum loquamur, scire oportet, sequitatem aut 
sequum de omni interdum jure did, utcum jurisprudentia ars bonl et'sequi 
dicitur; interdum de jure naturali rduolute, ut cum Cicero ait, jus legibus, 
moribus, et iEquitate constare; alill^vero de hisce rebus, quas lex non 
exacte definit, sed arbltrio viri boni permittit. Ssepe etiam de jure aliqiio 
civili proprius ad jus naturale accedenie, idque respictu alterius juris, quod 
paulo longius recedere videtur, ut jus Practorium et quasdam jurisprudentiae 
interpretaiiones. Froprie vero et singulariter iJCquitas est virtus volunta¬ 
tis, corrcctrix ejus, in qu« lex propter unlversalitatem deficit. 

^ See Merlin Repertoire, Equity. Grounds and Rudiin. of the Law 
(attributed sometimes to Francis,) p. 3, 5, edit. 1751; 1 Foiibl. Equity, 
B. 1, ch. 1, ^ 2, note (e); 1 Wooddea. Lect. vi^. p. 192 to 200; Pothier, 
Pand. Lib. 1, tit. 3, art. 4, $ 1] to 27, ' 
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this is the real and peculiar duty of Courts of Equity, 
in England and America.*' St. German, after alluding 
to the general subject of Equity, says, “ In some cases 
it is necessary to leave the Vords of the law, and to 
follow that reason and justice requireth, and to that 
intent Equity is ordained, that is to say, to temper and 
mitigate* the rigor of the law, &c. And so it appeareth. 
that Equity taketh not away the very right, but only 
that that seemeth not to be right, by the general words 
of the law.” * And, then, he gees on to s^gest the 
other kind of Equity, as administered in Chancery, to 
ascertain, “ Whethey thej,plantiff hath titlelSl conscience 
to recover or not.” * And, in another place, he states: 
‘‘Equity is a rightwHeness, that considereth all the par¬ 
ticular circumstances of the deed, which is also temper¬ 
ed with the sweetness of mercy.” ® Another learned 
author lays down doctrines equally broad. “As siimmiim 
jus (says he) siimma est injuria, as*it cannot consider 
circumstances; and as this (Equity) takes in all the cir¬ 
cumstances of the case, and judges of the whole matter, 
according to good conscience, this shows both the* use 
and excellency of Equity above any prescribed law.” 
Again: “ Equity is that, which is commonly called equal, 
just, and good j and is a mitigation or moderation of 
the common law, in some circumstances, either of the 
mUter, person, or time; and often it dispenseth with 
the law itself.” * “ The m^ers, of which Equity hold- 
eth cognizance in its abs<Jlute power, are such as are 
not remediable Ht law j and of them the sorts may be 
said to bo as infinite, almost, as the different affairs con¬ 
versant in human life.”® And, he ,adds, that “Equity 


1 Dialogue, 1 ch. 10 , 2 H. ch. 17. 

< Grounds and Rudiin. p. 5, 6‘, edit. 17S1. 


3 Id. ch. 16. 
3 Id. p. 6. 
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is so extensive and various, that every particular case 
in Equity may be truly said^'to stand upon its own par¬ 
ticular circumstances; and, therefore, under favor, I ap¬ 
prehend precedents not of that great use in Equity, as 
some would contend ; but that Equity thereby may pos¬ 
sibly be made too much a science forgood conscience.” ‘ 
§ 9. This description of Equity differs in* nothing 
essential from that given by Grotius and Pufendorf,® 
as a definition of general Equity, as contradistinguished 
from the Equity, which is recognized by the mere muni¬ 
cipal code of a particular nation. And, indeed, it goes 
the full ext^t of embracing ejl things, which J^e law 
h^s not exactly definAi, but leaves ^o the arbitrary de¬ 
scription of a judge; or, in* the language of Grotius, 
de hisce rSus, qim hx non exade definii, sed arhitrio vin 
honipcrmUtit,^ So that, in this view of the matter, an 
English Court of Equity would seem to be posses^d of 
exactly the same prerogatives and powers, as belonged 
to the Praetor’s forum in the Roman Law.^ 

§ 10. Nor is this description of the Equity Jurispru¬ 
dence of England confined tu a few text-writers. It 


1 Grounds and Rudim. p. 5, 6, edit. 1751. Yet Francis (or whoever 
else was the author) is compelled to admit, that there are many cases in 
which there is no relief to be had, either at law, or in Equity itself; but 
llie same is left to the conscience of the party, as a greater inconveniflbcc 
would thence follow to the people ir^eneral. Francis, Max. p. 5. 

2 Grotius de iEquitate, ch. I, § ; Pufend. Elem. Juris. Univ. L. 

1, ^ 2J, 23, cited one Fonbl. Eq. B. 1^2, note (e), p. 5. 

3 Grotius de .<3ilquitate, ch 1, ^ 2 ; 1 Fonbl. Eqiiity, B. 1, ch. 1,^2, 

note (e), » 

4 Dig. Lib. I, tit. 1, 1. 7. See also Hcinecc. De Edict. Preetorum, Lib. 
1, ch. f», ^ 8 to 13 ; Id. ^ 18 to 30 ; Dr. Taylor’s Elein. Civ. Law, 213 to 
2iG ; Id 92, 93 ; De Lolme on Eng. Const. B. 1, ch. 11. — Lord Kaine.« 
does not hesitate to say, that the powers assumed by our Courts of Equity 
are in affect the same, that were assumed by the Roman Praitor from 
necessity, without any express authority.^ 1 Karnes, Eq. Introd. 19. 



NATUEB OP EQUITY. 


13 


CH. I.] 


pervades a large class, and possesses the sanction of 
many high authorities, tiord Bacon^^nore than once 
hints at it. In his Aphorisms he lays it down, Maheant 
simiMcr Owiim PrcetoruB potesiatem iam svibv&idenM contra, 
r^orm kgis, qmm supplmdi defectum legis? And on 
the solemn occasion of accepting the office of Chancel¬ 
lor, he said: Chancery is ordained^ to supply the law, 
and not to subvert the law. * llnch, in his Treatise on 
the Law, says, that the nature of Equity is to amplify, 
enlarge, and add to the letter'of the law.^'*In the 
Treatise of Equity, attributed to Mr. BaUow, and de- 
servedljt held in high estimation, languagerlxceedingly 
broad is held on this subject A.ft6r remarking, that 
there will be a necessitynof having recourse to the 
natural principles, that what is wanting to the finite 
may be supplied out of that w’hich is infinite j and that 
this is properly what is called Equity, in opposition to 
strict law j he proceeds to state: “ And thus in Chan¬ 
cery, every particular case stands upon its own circum¬ 
stances ; and although the common law will not decree 
against the general rule ctf law, yet Chancery dotfi, so 
as the example introduce not a general mischief. Every 
matter, therefore, that happens inconsistent with the de¬ 
sign of the legislator, or is contrary to natural justice, 
may find relief here. For no man can be obliged to any 
thihg contrary to the law of nature j and indeed no man 
in his senses can be presumed willing to oblige another 
to it.” ‘ 


* Bac. De Aug, Scient. Lib. 8, ch. 8, Aphor. fiS, 45. 

* Bac. Speech, 4, Bac. Works, 488. 

3 Finch’s Law, p. 20. 

* 1 Fonbl. Eq. B. 1, ch. 1 ^ 3.—The author of Eunomus describes the 
original jurisdiction of the Court of Chancery, as a Court of Equity, 

EQ. JUR.— VOL. 1 . 2 
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§ 11. The Author has, indeed, qualified these proposi¬ 
tions ■with the si|iggestion: “!But if the law has deter¬ 
mined a matter with all its circumstances, Equity cannot 
intermeddle.” But, even with this qualificatio*, the pro¬ 
positions are not maintainable, in the Equity Jurispru¬ 
dence of England, in the general sepse, in which they 
are stated. For example, the first proposition, that 
Equity will relieve ag^linst a general rule of law, is (as 
has been justly observed) neither sanctioned by prin¬ 
ciple n6r by authority.^ For, though it may bd true, 
that Equity has, in many cases, decided differently 
from Courtl^of ^aw; yet it will be found, that these 
cases involved circurhstancec, to which a Court of Law 
would not advert; but whi|h, in point of substantial 
justice, were deserving of particular consideration ; 
and which a Court of Equity, proceeding on principles 
of substantial justice, felt itself bound to respect.® 

$ 12. Mr. Justice Blackstone has taken considerable 
pains to refute this doctrine. “It is said,” (he remarks,) 
“ that it is the business of a Court of Equity, in England, 
to 4bate the rigor of the common law.® But no such 
power is contended for. Hard was the case of bond 
creditors, whose debtor devised away his real estate; 
rigorous and unjust the rule, which put the devisee in a 
better condition than the heir; yet a Court of Equity had 
no power to interfere. Hard is the common law still 
subsisting, that land devisSd,'Or descending to the heir, 

S., 


to be “the power of moderating the summvm jus.'’ Eunomus, Dial. 3, 
^ 60. 4 

1 Com. Dig. Chancery, 3, P. 8. 

2 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (g ); 1 Dane’s Abrig, ch. 9, art. 1 

^2,3; Kemp v. Prayer, 7, Ves. 249, 250. ’ 

3 Grounds and Rodim, p. 74, (Max. 105.) edit. 1751. 
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should not be liable to simple contract debts of the an¬ 
cestor or devisor, although the- money^ was laid out in 
purchasing the very land ; and that the father shall never 
immediately succeed as heir to the real estate of the 
son. But a Court of Equity can give no relief; thqugh, 
in both these instences, the artificial reason of the law, 
arising iipom feudal principles, has long since ceased.” ‘ 
And illustrations of the same Character may be found 
in every State of the Union. In some States,’ bond 
debts have a privilege of priority of payment over sim¬ 
ple contract debts, in cases of insolvent intestate estates. 
In others, judgments are a privileg^ liefe on lands, 
In many, if not in all, a debtor nfay prefer one creditor 
to another, in discharging his debts, when his assets 
are wholly insufficient to pay all the debts. And, (not 
to multiply instances,) what can be more harsh, or in¬ 
defensible, than the rule of the common law, by which 
a husband may receive an ample forfune in personal es¬ 
tate, through his wife, and by his own act, or will, strip 
her of every farthing, and leave her a beggar? 

§ 13. A very learned Judge in Equity, in onn of 
his ablest judgments, has put this matter in a very 
strong light.® “The Law is clear,” (said he,) “and 
Courts of Equity ought to follow it in their judg¬ 
ments concerning titles to equitable esi^ites; other¬ 
wise great uncertainty and confusion would ensue. 
And, though, proceedings’in Equity are said to be 
sccinidiini dlscreiioncm hgsd viri; yet when it is asked, 
Vir bonus cst qins ? the answer is, Qui constdia patninif 
qiii leges juraque servat. And,, as it is said in Rook's case. 


* 3 Black. Comm. 430. See Com. Dig. Cliancery, 3, F. 8. 
8 Sit Joseph Jokyll, in Cowper i>. Cowper, 8, P. Will. 753. 
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(5 Rep. 99. b.) that discretion is a science, not to act 
arbitrarily, according to men’s wills, and private affec¬ 
tions ; so, that discretion, which is executed here, is to 
bo governed by the rules of law and equity, lyhich are 
not ^0 oppose, but each in its turn to be subservient to 
the other. This discretion, in some cases, follows the 
law implicitly j in others, assists it, apd advances the 
remedy ; in others, again, it relieves against the abuse, 
or allays the rigor of it! But in no case, does it con¬ 
tradict «r overturn the grounds or principles thereof, as 
has been sometimes ignorantly imputed to the Court. 
That is a discretionary power which neither this nor 
any other Court, not even the highest, acting in a 
judicial capacity, i)i by the constitution intrusted 
with.” ^ 

§ 14. The next proposition, that every matter that 
happens inconsistent with the design of the legislator, 
or is contrary to ‘natural justice, may find relief in 
Equity, is equally untenable. There are many cases 
against natural justice, which are left wholly to the 
conscience of the party, and. are without any redress, 
equitable or legal. And so far from a Court of Equity 
supplying universally the defects of positive legislation, 
or peculiarly carrying into effect the intent, as contra¬ 
distinguished Jrom the text of the Legislature, it is 
governed by the same rules of interpretation as a Court 
of Law; and is often compelled to stop where the letter 
of the law stops. It is thesduty of every court of 


i Sir Thomao Clarke, in pronouncing hia judgment in the case of Bur¬ 
gess V, Wheate, (1 W. Black. R. 123,) has adopted this very language, 
and given it his full approbation.. See also, 1 Fonbl. Eq. B. ], ch. 1,^3, 
note (^). See also, Fry ». Porter, 1 Mod. R. 300. — Grounds and Rudim. 
p. 65, (Max. 92.) edit. 1751. 
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justice, whether of Law or of Equity, to consult the 
intention of the Legislature. And, in the discharge of 
this duty, a Court of Equity is not invested with a 
larger o%a more liberal discretion than a Court of 
Law.' V 

§ 15. Mr. Justice Blackstone has here again met the 
objectfofi’in a forcible manner. ‘‘It is said,” (says he,) 
“ that a Court of Equity determines according to the 
spirit of the rule, and not according to the strictness of 
the letter. But so also does a C(mrt of Law# Both, 
for instance, are equally bound, ana equally profess to 
interpret statutes according to the true tiitent of the 
Legislature. In geiieral, all casdfe cannot be foreseen; 
or, if foreseen, cannot be expressSd. Some will arise 
which will fall within the meaning, though not within 
the words of the legislator; and others, which may fall 
within the letter, may be contrary to his meaning, 
though not expressly excepted. These cases, thus out 
of the letter, are often said to be within the Equity of 
an Act of Parliament; and so, cases within the letter, 
are frequently out of the Equity. Here, by Equity, 
wo mean nothing but the sound interpretation of the 
law, &:c., &c. But there is not a single rule of inter¬ 
preting laws, whether equitably or strictly,'.that is 
not equally used by the Judges in the Courts both of 
Law and Equity. The construction must in both bo 
the same; or, if they differ,'it is only as one Court of 
Law may happen to (Jiffer from another. Each en- 
doavoi's to fix and adopt the true sense of the law in 
question. Neither can enlarge,'* diminish, or alter that 
sense in a single tittle.”" , 


^ 1 Fonbl. Eq. B. 1, ch. 1,^3, note (A). 

^ 3 Black. Comm. 431; 1 Dane, Abr. ch. 9, art. 3^3. 
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§ IG. Yet it is By no means uncommon to represent, 
that the peculiar duty of a Court of Equity is to sup¬ 
ply the defects of the Common Law, and next, to cor¬ 
rect, its rigor or injustice.' Lord Kaims avows- this 
doctrine in various p^ces, and in language singularly 
bold. "It appears now clearly,” (says he,) “that a 
Court of Equity commences at the limits of the •Common 
Law, and enforces benevolence, where the law of nature 
makes* it our duty. 'And thus a Court of Equity, ac¬ 
companying the law of nature in its general tefine- 
ments enforces every natural duty, that is not provided 
for at Comrftbn Law.” ® And jn another place he adds, 
a Court of Equity boldly undertakes “to correct or 
mitigate the rigor, ^d what, in a proper sense, may 
be termed the injustice of the Common Law.” ^ And 
Mr. Wooudeson, without attempting to distinguish 
accurately between general or natural, and municipal 
or civil Equity, assbrt^ that “ Equity is a judicial in¬ 
terpretation of laws, which, presupposing the legislator 
to have intended what is just and right, pursues and 
elFeetuates that intention.*’ * . 

$ 17. The language of Judges has often been relied 
on for the same purpose; and, from the unqualified 
manner in which it is laid down, too often justifies the 
conclusion. Thus, Sir John Trevor, (the Master of the 


1 1 Kaims on Equity, B. 1, p. 40. 

2 1 Kaims on Equity, Introd. p. 12. 

8 Id. Introd. p. 15. — Lord Kaims’s remarks are entitled to the more 
consideration, because the^ seem to have received in some measure at 
least, the approbation of Ij^ord Hardwicke (Parke’s Hist, of Chan. Appx. 
501, 502 ; Id. 333, 334) ; and also*from Mr. Justice Blackstone's having 
thought them worthy of a formal refutation in his Commentaries. (3 
Black. Comm. 486.) 

^ I Woo^^oo, Lect. vii. p. 102. 
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Rolls,) in his able judgment in Dudley v. Dudley,’ 
says: “ Now, Equity is no part of the law, but a moral 
virtue, which qualifies, moderates, and reforms the 
rigor, haijdness, and edge of the law, and is a universal 
truth. It does also assist the lam where it is defejctive 
and weak in the constitution, (whm is the life of the law) 
and defends the law from crafty evasions, delusions, 
and mere subtilities, invented and contrived to evade 
and elude the Common Law, whereby such as* have 
undoubted right are made remediless. And thus is the 
oflicc of Equity to protect and ^pport Jhe Common 
Law from shifts and coijdrivances against iSie justice of 
the law. ' Equity, therefore, doe^ not destroy the law, 
nor create it, but assists it.” Now, however true this 
doctrine may be su3 modo, to suppose it true in its full . 
extent would bo^a grievous error. 

§ 18. There is another suggestion, which has been 
often repeated; and that is, that, Cdurts of Equity are 
not, and ought not, to be bound by precedents; and 
that precedents therefore are of little or no use there; 
but that every case is to be decided upon cireum- 
stanccs, according to the arbitration or discretion of the 
Judge, acting according to his own notions ex eequo et 
hono? Mr. Justice Blackstone, addressing hiluself to 
this erroneous statement, has truly said: “The system 
of our Courts of Equity is a labored connected system, 
governed by established rules, and bound down by pre¬ 
cedents, from which they do not depart, although the 
reason of some of them may perhaps be liable to 
objection, &,c., &c. Nay, sometimes a precedent is so 


^ Preced. in Ch. 241, 244; 1 Wooddos. Lect. vii. p. 192. 

2 See Francis, Max. p. 5, 6; Selden, cited in 3 BJackj Comm. 432, 
433, *435 ; 1 Kaims, Eq. p. 19, 20. 


20 ^ EQTJiry JURISPRUDENCE. [CH. I. 

strictly followed, that a particular judgment, founded 
upon spepial circumstances, gives rise to a general 
rule.” ^ And he afterwards adds : The system of juris¬ 
prudence in our Courts of Law and Equity are now 
equa^lj^ artificial systpis, founded on ’the same princi¬ 
ples of justice and positive law, but varied by different 
usages in the forms and mode of flieir proceedihgs.” ® 
The value of precedent? and the importance of adhering 
to them were deeply felt in ancient.times, and nowhere 
more tham in the Prs^^oc’s forum. Oomuetiidmis aiitdn jus 
esse puMur id, (says uicero,) qiwd, volurdale omnium, sine 
lege, vehistas'iomprohdrii. In cA auicnijum sunt, quwdain 


1 3 Black. Conm. 432, 433. 

2 3 Black. 434; Id. 440, 441 ; 1 Kent, Comm. Lect. 21, p. 469, 490, 
(2d edition.) T^»e value and importance of precedents in Chancery were 
much insisted upon by Lord Keeper Bridgman, in Fry v. Porter, (1 Mod.* 
R. 300, 307.) also i Wooddes. Lect. vii. p. 200, 201, 202. Lord 
llardwicke, in his letter to Lofd Kaims, on the subject of Equity, in an¬ 
swer to the question whether a Court of Equity ought to be governed by 
any general rules, said: “ Some general rules there ought to be ; for 
otherwise the great inconvenience of jus vagum ct incertum will follow. 
And yet the Prdfetor must not be so aBsolutely and invariably bound by 
them, as the Judges are by the rules of the Common Law. For if they 
were so bound, the consequence would follow, which you very judiciously 
slate, that he must sometimes pronounce decrees, which would be mg^le- 
rially unjust; since no rule can be equally just in th^applicalion to a 
whole class of cases, that are far from being the same in every circum- 
stance.” (Parke’s Hist, of Chancery, p. 501,506.) This is very loosely 
said; and the reason given, equally ajjplies to every general rule ; for there 
can be none, which will be found equally just in its application to all 
cases. If every change of circumstancesri^to change the rule in Equity, 
there can be no general rule. Every case must stand upon its own 
ground. Yet Courts of Equity now adhere as closely to general rules as 
Courts of Law. Each ex^unds its rules to meet new cases; but each is 
equally reluctant to depart^from them upon slight inconveniences and mis¬ 
chiefs. See Mitford, Plead, in Eq. p. 4, note [h ); 1 Fonbl.Eq. B. 1, ch. 1, 

§ 3, note (A). The late Professor Park, of King’s College (London,) has 
made some very acute remarks on this whole subject, in his Introductory 
Lecture on Equity. (1832.) 
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ipsa jam certa propter vetustatm ; quo in qenere et alia sunt 
niulta, et eorum mutto maxima pars, quce Prcetores edicere 
consii^runt} And the Pandects directly recognize the 
same doctrine. JEst enim juris civilis specks consuetudo ; 
enimvero, Diuturndconsuetudo pro jfj^e et lege, m his,^qiiw 
rm ex scripto descemutd observari, sold, dtc\ MeuirAe au- 
tern prbbatur comuet^ ex rebus jud^is,^ 

§ 19. If, indeed, a Court of Equity in'England did 
possess the unbouni^pd jurisdiction, which has beeib thus 
generally ascribed to it, of correctly, controlling, mode¬ 
rating, and even superseding the ISw, and bf^enforcing 
all the rights, as well as the charities, irising from 
natural law and justice, and of j&eeingj^itself from all 
regard to former rules and precedents, it would be the 
most gigantic in its sway, and the most formidable instru¬ 
ment of arbitrary power, that could well be devised. It 
would literally place the whole rights an(|^ property of 
the community under the arbitrary'will S^ the Judge, 
acting, if you pleaSe, arbitrio boni judicis, and, it may be, 
cx cequo et bom, according to his own notions and con¬ 
science ; but still acting qrith a despotic and sovereign 
authority. A Court of Chancery might then well de¬ 
serve the spirited rebuke of Selden: “ 'For law we have 
a measure, and know what to trust to. Equity is ac¬ 
cording to the conscience of him, that is Chancellor; 
and as that is larger, or narrower, so is Equity. ’Tis 
all one as if they should make the standard for the 
measure the Chancellor’s foot. What an uncertain mea- 


1 Cicero de Invent. Lib. 2, cap. 22.—My attention whs first called to ■■ 
these passages by a note of Lord Redesdale. Mitford, Plead. Eq. p. 4, 
note (4). See Heineccius De Edictis Fratorum, Lib. 1, cap. 6, § 13, 30. 

2 Pothier, Pand. Lib. 1, tit. 3, ait. 6, n. 28, 29; Dig. Lib. 1, tit. 3.1. 
33, 1. 34. 
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sure would this be ? One Chancellor has a long foot j 
another a short foot; a third an indifferent foot. It is 
the same thing with the Chancellor’s conscience.” ‘ And 
notions of this sort were, , in former ages, when the 
Chancery Jurisdiction was opposed with vehement dis¬ 
approbation by common lawyers, very industriously pro¬ 
pagated by the most learned of iJnglish antiquarians, 
such as Spelman, Coke, Lambard, and, Selden.® We 
mighty indeed, under such circums^nces, adopt the lan¬ 
guage of Mr. Justice Klackstone, and say: “ In short, if 
a Court of Equity in England did really act, as many 
ingenious Writers have supposed it (from theory) to do, 
it would rise aljpve ah law, either Common or statute, 
and be* a most arbitrary legislator in every particular 
case.” ® So far, however, is this from being true, that 
one of the most common maxims, upon which a Court of 
Equity dai(^ acts, is, that Equity follows the law, and 
seeks but aWl guides itself by the analogies of the law.'* 
§ 20. What has been already said upon this subject, 
cannot be more fitly concluded, than in the words of one 
of the ablest Judges, that evqr sat in Equity. ‘‘ There 
are,” (said Lord Redesdale,) “certain principles, on which 
Courts of Equity act, which are very well settled. The 
cases, which occur, are various; but they are decided 
on fixed principles. Courts of Equity havQ, ,in this re¬ 
spect, no more discretionary power, than Courts of Law. 


^ S^elden’s Table Talk, title, Equity; 3 Black. Comm. 433, note (y). 

^ citations, 3 Black. Comm. 433 , Id. 54, 55 ; Id. 440, 441. 

- 33 BlaekV Comm. 433^ Id. 440, 441, 442.—De Lolme, in his work on 
the Constitution*of Englifind, has presented a view of English Equity 
Jurisprudence, far more exact and comprehensive, than many of the Eng¬ 
lish text writers on the same subject. The whole chapter (B. 1, ch. 11.) 
is well worthy of perusal. 

* Cowper s*,Cowper) 2 P. Will. 753. 
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They decide new cases, as they arise, by the principles, 
on which former cases have been decided; and may 
thus illustrate, or enlarge, the operation of those princi¬ 
ples. But the principles ate as fixed and certain, as 
the principles on which the Coilrts of Common «Law 
proceed.” * In confirmation of these remarks, it may be 
added, fliat the Courts of Comi^ft Law are, in like 
manner, perpetually adding to tile doctrines of the old 
jurisprudence; an^iBilarging, illustrating, arid applying 
the maxims, which were at’first'dei^ved from, very nar¬ 
row and often obscure sources. For instance, the whole 
law of Insurance is , scarcely a ce^nturyoldj and more 
than half of its most important prindpfhs and distinc* 
tions have been created within the lai^t fifty years. 

§ 21. In the early history of English Equity Jurispru¬ 
dence, there might have been, and probably was, much 
to justify the suggestion, that Couiits oM^uity were 
bounded by no certain limits or rul^j’» but they 
acted upon principles of conscience and natural justice, 
without much restraint of any sort.* And, as the Chan¬ 
cellors were, for many ages, almost universally either 
ecclesiastics or statesmen, neither of whom are supposed 
to be very scrupulous in the exercise of power; and as 
they exercised a delegated authority from the Crown, as 
the fountaaa of administrative justice, whose rights, pre¬ 
rogatives, and duties on this subject were not well de¬ 
fined, and whose decrees were not capable of being 
resisted, it would not be unnatural, that they should 
arrogate to themselves the general attributes of royalty, 
and interpose in many cases, which seemed to* them to 


1 Bond V. Hopkins, I Sch. & Lefr. R. 428, 429. See also MUford oa 
Plead, Eq. p. 4, note (A). 

2 1 Kent, Comm. Lect, 21, p. 490, 491,492, (2d edit.) 
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require**^ jremedy, more wide or more summary thau 
was adopted by the common Courts of Law. ^ 

^ This is the view, which Mr. Justice Blackstone 
seems to have taken of the*matter; who has observed, 
thtttj in the infancy of our Courts of Equity, before their 
jurisdiction was settled, the Chancellors theu^elvcs, 
partly from their iterance of the law (bOihgl^quent- 
ly bishops or statesmen); partly from ambition and lust 
6f power (encouraged by the arbitniry principles pf the 
age they lived in,) but principally from tho narrow and 
unjust decisions of the Courts of Law, had arrogated to 
themselves such unlimited authorjty, as hath totally 
been disclaimed by their* successors, for now (1705) 
nbove a century® past. The decrees of the Court of 
Equity were then mther in the nature of awards, form¬ 
ed on the sudden, joro re natd, with more probity of in¬ 
tention, tht^^knoAyledge of the subject, founded on no 
settled prkicfples, as being never designsd, and there¬ 
fore never used, as precedents.” ^ 

§ 23. It was fortunate, indeed, that^ even in those 
early times, the knowledge which the ecclesiastical 
Chancellors had acquired of general equity and justice 
from the civil law, enabled them to administer them with 
a more sound discretion, than could otherwise have been 
done. And from the moment, when principles of deci¬ 
sion came to be acted upon and established in Chancery, 
the Eoman law furnished abundant principles to erect a 
superlitructure, at once solfd, convenient, and lofty, 
adapted to human wants, and enriched by all the aids 
of humafi wisdom, experience, and learning. To say 
that lat<»r Clbauc^eUmrs have borrowed much from these 




3 £^iek. ConuQ. 485 j Id. 440,441. 
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materials, is to bestow the highest praise upon their 
judgment, their industry, and their reverential regard 
to their duty. It would have been little to the com¬ 
mendation of such learned minds, that they had studi¬ 
ously disregarded the maxims of ancient wisdom, or^d 
neglected to use them, from ignorance, from pride, or 
from indflference.* 

§ 24. Having dwelt thus far upon the inaccurate, or 
inadequate notions, which are frequently circulated, as 
to Equity Jurisprudence, in England and Amhriea, it 
may be thought proper to give some more exact and 
clear statement of it. This may be better done by ex¬ 
planatory observations, than by direct definitions, which 
are oft4a said in the law to be perilous and unsatisfac¬ 
tory. 

$ 25. In England, and in the American States, which 
have derived their iurisprudence from that parental 
source, Equity has a restrained and qualified .meaning. 
The remedies for the redress of wrongs, and for the en¬ 
forcement of rights, are distinguished into two classes j 
first, those which are administered in Courts of Co*m- 
mon Law; and secondly, those which are administered 
in Courts of Equity. Rights, which are recognized 


1 The whole of the late Professor Park’s Lecture upon Equity Juris¬ 
prudence, delivered in King’s College*in Nov. 1831, on this subject, is 
well deserving of a perusal by ever^ student. There is much freedom 
and force in his observations ; and If his life had been longer spared, he 
would probably have been a leader in a more masculine and extensive 
course of law studies by the English Bar. There are also two excellent 
articles on the same subject in the American Jurist, one of which, pub¬ 
lished in 1829, contains a most elaborate reviei« and vindication of the 
Jurisdiction of Courts of Equity ; and the other in 1833, a forcible expo¬ 
sition of the prevalent errors on the subject, (2 Amer. Jurist, 314 ; 10 
Amer. Jurist, 227.) I know not where to refer the reader to pages mtjjre 
full of useful comment and research. 
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and protected, and wrongs, which arc redressed, by the 
former Courts, are called legal rights and legal injuries. 
Eights, which are recognized and protected, and wrongs, 
which are redressed by the latter Courts only, are 
called equitable rights and equitable injuries. The for¬ 
mer are said to be rights and wrongs at Common Law, 
and the remedies, therefore, are remedies at *Common 
Law; the latter are Said to be rights and wrongs in 
Equity, and the remedies, therefore, are remedies in 
Equity.* Equity Jurisprudence may, therefore, proper¬ 
ly be said to be that portion of remedial justice, which 
is exclusively administered by a Court of Equity, as 
contradistinguished from th^J portion of remedial jus¬ 
tice, which is exclusively administered by a Court of 
Common Law. 

§ 20. Tho distinction between the former and the 
latter Courts ma.y be farther illustrated by considering 
the diflerent natures of the rights they are designed to 
recognize and protect, the diflerent natures of the reme¬ 
dies which they apply, and the different natures of the 
forms and modes of proceeding which they adopt, to 
accomplish their respective ends. In the Courts of 
Common Law, both of England and America, there are 
certain prescribed forms of action, to which the party 
must resort to furnish him a remedy ; and, if there be 
no prescribed form to reach such a case, he is remedi¬ 
less; for they entertain'jurisdiction only of certain 
actions, and give relief according to the particular 
exigency of such actions, and not otherwise. In those 
actions a general and unqualified judgment only can 
be given, for the plaintiff, or for the defendant, without 
any adaptation of it to particular circumstances. 

^ 27. But there are many cases, in which a simple 
judgment for either party, without qualifications, or 
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conditions, or peculiar arrangements, will not do entire 
justice ex wquo et bono to either party. Some modifica¬ 
tions of the rights of both parties may be required; 
some restraints on one side, or on the other, or perhaps 
on both sides; some adjustments involving recipsocal 
obligations, or duties; some compensatory or prelimi¬ 
nary, of concurrent proceedidgs to fix, control, or 
equalize rights ; some qualificaCions or conditions, pre¬ 
sent or future, temporary or permanent, to be annexed 
to the exorcise of rights, or the redress of injurfes. In 
all these cases, Courts of Common Law cannot give 
the desired relief. They have no forms of remedy 
adapted to the objects. They* can entertain suits 
only in a prescribed form, and they can give a general 
judgment only in the prescribed form.^ From their 
v(#y character and organization they arc incapable of 
the remedy, which the mutual riglits and relative situ¬ 
ations of the parlies, under the circumstances, positively 
require. 

k 28. But Courts of Equity are not so restrained. 
Although they have pre.scribed forms of proceeding, 
the latter arc flexible, and may be suited to the differ¬ 
ent postures of cases. Tlrey may adjust their de¬ 
crees, so as to meet most, if not all, of these exigencies; 
and they may vary, qualify, restrain, and model the 
remedy, so .Is to suit it to mutual and adverse claims, 
controlling equities, and the’real and substantial rights 
of all the parties. Nay, more; they can bring before 
them all parties interested in the subject-matter, and 
adjust the rights of all, however numerous; whereas. 
Courts of Common Law are compelled to limit their 


' Milford on Plead, p. 3, 4 ; 1 VVoodcles. Lect. vii. p. 203 to 206. 
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inquiry to the very parties in the litigation before them, 
although other persons may have the deepest interest 
in the event of the suit. So that one of the most 
striking and distinctive features of Courts of Equity is, 
that they can adapt their decrees to all the varieties of 
circumstances, which may arise, and adjust them to all 
the peculiar rights of all the parties in interest fwhereas 
Courts of Common LaW, (as we have already seen) are 
bound down to a fixed and invariable form of judgment 
in general terms, altogether absolute, for the plaintiff, 
or for the defendant.’ 

§ 29. Another peculiarity of Courts of Equity is, 
that they can administer remedies for rights, which 
rights Courts of Common Law do not recognize at 
all; or, if they do recognize them, they leave them 
wholly to the conscience and good-will of the partHs. 
Thus, what are technically called Trusts, that is, estates 
vested in persons upon particular trusts and confi¬ 
dences, are wholly without any cognizance at the Com¬ 
mon Law; and the abuses of such trusts and confi- 
deifces are beyond the reach of any legal process. But 
they are cognizable in Courts of Equity; and hence 
they are called Equitable estates; and an ample re¬ 
medy is there given in favor of the cestuis que trust, (the 
parties beneficially interested.) for all wrongs and inju¬ 
ries, whether arising from negligence, or positive miscon- 


1 Wooddes. Lect. vii. p. 203 to 206 ; 3 Black. Conniii. 438. — Much of 
this paragraph has been abstracted from Dr. Lieber’s Encyclopa3dia Ameri¬ 
cana, article Equity. The late Professor Park, of King’s College, Lon¬ 
don, in his Introductory ^[ectureon Equity, (1831, p. 15,) has said, ‘ The 
editors of the Encyclopaedia Americana have stated the real case, with 
regard to what we call Courts of Equity, much more accurately than lean 
find it stated in any English Law Booksand he thus admits the pro¬ 
priety of the exposition contained in the text. 
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duct.^ There are also many cases (as we shall presently 
see) of losses and injuries by mistake, accident, and 
fraud; many cases of penalties and forfeitures; many 
cases of impending irreparable injuries, or meditated 
mischiefs; and many cases of oppressive proceedings, 
undue advantages and impositions, betrayals of confi¬ 
dence, ‘and unconscionable bargains; in all of which 
Courts of Equity will interfere alid grant redress; but 
which the Commoa Law takes no notice of, or silently 

disregards.'* • • 

§ 30. Again; the remedies in Courts of Equity are 
often very different, in their nature, mode, and degree, 
from those of Courts*of Common Eaw, even when each 
has a jurisdiction over the same subject-matter. Thus, 
a Court of Equity, if a contract is broken, will often 
coi#pel the party specifically to perform the contract; 
whereas Courts of law can only give damages for the 
breach of it. So, Courts of Equity‘will interfere by 
way of injunction to prevent wrongs; whereas. Courts 
of Common law can grant redress only, when the wrong 
is done.® . * 

§ 31. The modes of seeking and granting relief in 
Equity are also different from those of Courts of Com¬ 
mon Liiw. The latter proceed to the trial of contested 
facts by means of a jury; and the evidence is generally 
to be drawn, not from the parties, but from third per¬ 
sons, who arc disinterested Vtitnesses. But Courts of 
Equity try causes wilhout^a jury; and they address 


1 .*5 lUack. Comm. 439 ; 1 Wooddes. Loot. vii. 9 . 209 to 213 ; 2 Tonbl 
Equity, B. 2 , ch. 1,^1; Id. ch. 7 ; Id. ch. 8 . 

2 1 Wooddes. Lect. vii. p. 203, 204 ; 3 Black. Comm. 434, 435, 438, 
439 ; 1 Fonbl. Eq. B. 1, ch. I, ^ 3, note (/). 

3 1 Wooddes. Led. vii.p. 206, 207. 
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themselves to the conscience of the defendant, and 
require him to answer upon his oath the matters of fact 
stated in the bill, if they are within his knowledge; 
and he is compellable to give a full account of all such 
facts, with all their circumstances, without evasion, or 
equivocation; and the testimony of other witnesses 
also may he taken to confirm, or to refute, the facts so 
alleged.' Indeed, every hill in Equity may be said to 
be, in some sense, a bill of discovery, since it asks for 
the personal oath of the defendant, to purge himself in 
regard to the transactions stated in the bill. It may 
readily be perceived, how very important this process 
of discovery may bd', when we consider, how great the 
mass of human transactions is, in which there are no 
other witnesses, or persons, having knowledge thereof, 
except the parties themselves. 

§ 32. Mr. Justice Blackstone has, in a few words, 
given an outline of some of the more important powers 
and peculiar duties of Courts of Equity. He says, that 
they are established "to detect latent frauds, and con¬ 
cealments, which the process of Courts of Law is not 
adapted to reach; to enforce the execution of such 
matters of trust and confidence, as are binding in con¬ 
science, though not cognizable in a Court of Law; to 
deliver from such dangers as are owing to misfortune 
or oversight; and to give a more specific relief, and 
more adapted to the circihnstance of the case, than can 
always be obtained by the^enerality of the rules of the 
positive or Common Law,” ® But the general account 
of Lord Redesdale (which he admits, however, to be 


> 3 Black. Comm. 437,438; 1 Wooddes. Lect. vii. p. 207. 
^ 1 Black. Comm, 93. 
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imperfect, and in some respects inaccurate) is far more 
satisfactory, as a definite enumeration. “ The jurisdic¬ 
tion of a Court of Equity,” (says he,)* “when it as¬ 
sumes a power of decision, is to be exercised, (1.) where 
the principles of law, by which the ordinary courts are 
guided, give a right, but the powers of those courts are 
not sufficient to afford a complete remedy, or their 
modes of proceeding are inadequate to the purpose; 
(2.) where the courts of ordinary jurisdiction are* made 
instruments of injustice; (3.) v»here the principles of 
law, by which the ordinary courts are guided, give no 
right, but, upon the principles of universal justice, the 
interference of the* judicial poweH* is necessary,to pre¬ 
vent a wrong, and the positive law is silent. And it 
may also be collected, that Courts of Equity, without 
deciding upon the rights of the parties, administer to 
the ends of justice by assuming a jurisdiction; (4.) to 
remove impediments to the fair decision of a question in 
other courts^ (5.) to provide for the safety of property 
in dispute, pending a litigation, and to preserve pro¬ 
perty in danger of being dissipated or destroyed* by 
those, to whose care it is by law entrusted, or by per¬ 
sons having immediate but partial interests; (6.) to 
restrain the assertion of doubtful rights, in a manner 
productive of irreparable damage ; (7.) to preventinjury 
to a*third pierson by the doubtful title of others; and 
(8.) to put a bound to vexatious and oppressive litiga¬ 
tion, and to prevent multiplicity of suits. And further, 
that Courts of Equity, without pronouncing any judg¬ 
ment, which may affect the rights of parties, extend 
their jurisdiction, (9.) to compel a jjiscovery, or obtain 


Milford, PI. Eq. by Jeremy, p. Ill, 112* 
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evidence, which may. assist the decision of other 
courts; and (10.) to preserve testimony, when in 
danger of being lost, before the matter, to which it 
relates, can be made the subject of judicial investiga¬ 
tion ” * 

§ 33. Perhaps the most general, if not the most 
precise, description of a Court of Equity, in the'English 
and American sense, ift, that it has jurisdiction in cases 
of rights, recognized and protected by the municipal 
jurisprudence, where a plain, adequate, and complete 
remedy cannot be had in the Courts of Common Law.“ 
The remedy must be plain; for, if it be doubtful and 
obscure at law, Et[ufty wil) assert'a jurisdiction.^ It 
must be adequate; for, if at law it falls short of what 
the party is entitled to, that founds a jurisdiction 
in Equity. And it must be complete; that is, it 
must attain the full end and justice of the case. It 
must reach the whole mischief, and secure the whole 
right of the party in a perfect manner, at the present 
time, and in future; otherwise, Equity will interfere 
and* give such relief and aid, as the exigency of the 
particular case may require.'* The jurisdiction of a 


1 Dr. Dana, in liis Abridgment and Digest, ch. 1, art. 7, § 33 lo 5], (1 
Dana, Abrid. 101 to 107,) has given a summary of the dilTerences betvvtion 
Equity Jurisdiction and Legal Jnris^iiction, in regard to contracts, winch 
may be read with utility. — Sec aho Milford, Equity PI. by Jeremy, 4, 5. 

2 Cooper, Eq. PJ. 1*28, 129; MilforU^ PI. Eq. by Jeremy, 112, 123 ; 1 
Wooddes. Lect. vii. p. 214, 215. 

3 Rathbone v. Warren, 10 John. R. 587 ; King v. Baldwin, 17 John. R. 
284. 

4 See Dr. Lieber’s EnCj. Americana, art. Eqmnj; Milford, Eq. Plead, by 
Jeremy, HI, 112, 117, 123; 1 Wooddes. Lect. vii. p. 214, 215; Ilinde’s 
Pract. 153 ; Cooper, Eq. PI.— Sir James Mackintosh, in his Life of Sir 
Thomas More, says: “ Equity, in the acceptation in which the word is 
used in English jurisprudence, is no longer to be confounded with that 
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Court of Equity is, therefore, sometimes concurrent 
with the jurisdiction of a Court of Law; it is some¬ 
times exclusive of it; and it is sometimes auxiliary to 
it.* 

§ 34. Many persons, and especially foreigners, have 
often expressed surprise, that distinct Courts should, 
in Englfihd and America, be established for the admi¬ 
nistration of Equity, instead of th*e whole administration 
of municipal justice being confided to one and the same 
class of Courts, without any discrimination Between 
Law and Equity.® But this surprise is founded almost 
wholly upon an erroneous view of the nature of Equity 
Jurisprudence. It arises from confounding the general 


moral Equity, which generally corrects the unjust operation of law, and 
with which it seems to have been synonymous in the days of Selden and 
Bacon. It is a part of laws formed from usages and determinations, which 
sometimes differ from what is called Common Law in its subjects; but 
chiefly varies from it in its modes of proof, of trial, and of belief. It is a 
jurisdiction so irregularly formed, and often so little dependent upon gene¬ 
ral principles, that it can hardly be jjefined or made intelligible, otherv^ise 
than by a minute enumeration of the matters cognizable by it.” There is 
much of general truth in this statement; but it is, perhaps, a little too 
broad and iindisiinguishing for an accurate equity lawyer. Equity, as a 
science, and part of jurisprudence, built upon precedents, as well as upon 
principles, must occasionally fail in the mere theoretical and philosophical 
accuracy and completeness of all its rules and governing principles. But 
it is quite as regular, and exact in its principles and rules, as the Common 
Law ; and, probably, as any other system of jurisprudence, established, 
generally, by positive enactments, or usages, or practical expositions, in 
any country, ancient or modern. There must be many principles and 
exceptions in every system, in a theoretical sense, arbitrary, if not irra¬ 
tional ; but which are yet sustained by the accidental institutions,or modifi¬ 
cations of society, in the particular country where they exist. There are 
wide differences between the philosophy of law, as actually administered 
in any country, and that abstract doctrine, which may in matters of go¬ 
vernment, constitute, in many minds, the law of philosophy. 

1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (/). 

2 3 Black. Comm .441, 442. 
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sense of Equity, which is equivalent to universal or 
natural justice, ex ccqno ct hono, with its technical sense, 
which is descriptive of the exercise of jurisdiction over 
peculiar rights and remedies. Such persons seem to 
laber under the false notion, that Courts of Law can 
never administer justice with reference to priuclples of 
universal or natural justice, but are confined to rigid, 
severe, and uncompromising rules, Avhich admit of no 
equitable considerations. Now, such a notion is found¬ 
ed in the grossest mistake of our systems of jurispru¬ 
dence. Courts of Common Law', in a great variety of 
cases, adopt the most enlarged and liberal principles of 
decision; and, iudeeS, often proceed, as far as the na¬ 
ture of the rights and romedies, which they aie called 
to administer, will permit, upon the same doctrines as 
Courts of Equity. This is especially true, in regard to 
cases involving the application of the law of nations, 
and of commercial and maritime law and usasres, and 
even of foreign municipal law. And Mr. Justice Black- 
stone has correctly said, that “ where the subject-matter 
is •such, as requires to be determined scciindiiw uupnim 
et loniim, as generally upon actions on the case, the 
judgments of the Courts of Law are guided by the 
most liberal equity.’” 

k 35. Whether it would, or would not, be best to ad¬ 
minister the whole of remedial Justice in one Court, or 
in one class of Courts, w*ithout any separation or dis¬ 
tinctions of suits, or of the fbrm or modes of proceeding 
and granting relief, is a matter, upon which difierent 
minds in the same country, and certainly in difierent 
countries, would pi’obably arrive at opposite conclusions. 


J 3 Black. Comm. 430. See Eunomus, Dial. 3, ^ GO. 
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And, whether, if distinctions in rights and remedies, 
and forms of pro6eeding are admitted in the municipal 
jurisprudence, it would be best to confide the whole 
jurisdiction to the same Court or Courts, is also a mat¬ 
ter, upon which an equal diversity of judgment might 
be found to exist. Lord Bacon, upon more than one 
occasion,* expressed his decided opinion, that a separa¬ 
tion of the administration of E(Juity from that of the 
Common Law was wise and convenient. ‘‘All nations,” 
(says he,) “have Equity. But. some have Law and 
Equity mixed in the same Court, which is worse; and 
some liai'e it distinguished in several Courts, which is 
better.”* And agam, among his'aphorisms, he says: 
Apmi nommllos rcccptmn est, iit jurisdictio, qiiw dcccrnit sc- 
cuitdiiin ivqnum et boaiini, cdque ilia aUera, qua: procedit 
secundum jus siriclum, iisdem ciinis deptilcnlur ; apiid alios 
anteiH cl diversis. Omnino placcl enriarum scparatio. Ne- 
qtte cnim scrralilur dislinciio casuum, si fiat comndxtio juris- 
dicliomm; sed nrbilriuni Icr/cm iundem trahd? Lord 
Ilardwicke held the same opinion;® and it is certainly 
a coininon opinion in countries, governed by the CoHn- 
inon Law. In Civil Larv Countries, the general, if not 
the universal, practice is the other way whether more 
for the advancement of public justice, is a matter of 
doubt with many learned minds. 

§ 3G. But, whether the one opinion, or the other, be 
most correct in theory, it i5 most probable, that the 
practical system, adopted by every nation, has been 
mainly influenced by the peculiarities of its own insti- 

1 I3iic. Jurisd. of the Marches ; 4 J3ac. Works, 574. 

2 Do Aiiff. Scient. Lib. 8, cap. i’, Aph. 45; 7 Bac. Works, 448. 

3 Parkos, Hist. Chan. App. p. 504, 505. 

4 1 Kaines on Eq., Introd. p. 27 to 30. 
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tutions, habits, and circumstances; and especially by 
the nature of its own jurisprudence, and the forms of 
its own remedial justice. The union of Equity and 
Law in the same Court, which might be well adapted 
to ,one country, or even to one age, might be wholly 
unfit for another country, or for another age. The 
question, in all such cases, must be ,a mixed'question 
of public policy and’private convenience; and never 
can be susceptible of any universal solution, applicable 
to all times, and all jaations, and all changes in juris¬ 
prudence. 

§ 37. Accordingly we find, that in the nations of .an¬ 
tiquity different systems existed. * And in Rome, with 
whose juridical institutions we are best acquainted, not 
only were diflerent jurisdictions intrusted to different 
magistrates; but the very distinction between Law 
and Equity was clearly recognized.^ Thus, civil juris¬ 
diction and criminal jurisdiction were confided to differ¬ 
ent magistrates.® The Roman Prretors generally exer¬ 
cised the former only. In the exercise of this authority, 
a broad distinction was taken between Actions .at Law 
and Actions in Equity, the former having the name of 
Actiones Civilcs, and the latter of Aclioncs Prcdorioc. 
And, in the same way, a like distinction was taken 
between ObUgationes Civiles and Ohligaliones Prwtonw, 
between Actiones Directee and Actiones Utiles,^ And, in 


1 3 Black. Comm. 50; Parkes, Hist. Chan. 28 ; Butler’s Horro Subse- 
civae, [43] p. 66 ; 1 Collect. Jurid. 25; Pothicr, Pand. Lib. 1, tit. 2, 
^ 2 to 24 ; Id. tit. 10, ^ 1, 2, 3; Id. lit. 11, $ 1 to D; Id. tit. 14, ^ 1, 2 ; 
Id. tit. 20. 

8 Taylor’s Elem. Ci?. l.aw, 211, 213, 215, 216 ; Pothier, Pand. Lib. 2, 
tit. 1, art. 2, ^ 5 to 8 ; Id. ^ 10. 

3 Taylor’s Elera. Civil Law, 213, 214 ; Id. 93, 94, 95 ; Pothier, Pand. 
Lib. 50, tit. 16 ; De Verb. Signif. Actio ; Inst. Lib. 4, tit. 6, ^ 3,8; Inst. 
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modern nations, it is not uncommon for different poi> 
tions of judicial jurisdiction to be vested in different 
magistrates or tribunals. Thus, questions of State or 
Public Law, such as prize causes, and causes touching 
sovereignty, are generally confided to special tribunals; 
and maritime and commercial questions often belong to 
Courts' t)f Admiralty, or other Courts, constituted for 
commercial purposes. There is, then, nothing incon¬ 
gruous, much less absurd, in separating different por¬ 
tions of municipal jurisprudenee from each Other, in 
the administration of justice; or in denying to one 
Court the power to dispose of all the merits of a cause, 
when its forms of proceeding are ill adapted to afford 
complete relief, and giving jurisdiction of the same 
cause to another Court, better adapted to do entire jus¬ 
tice by its larger and more expansive authority. 


Lib. 3, tit. 14, ^ 1; Heinecc. De Edict. Praetor. Lib. 1, cap. 0 ; 3 Black. 
Comm. 50; Parkes, Hist. Ch. 28. — See 1 Collect. Jurid. 33; De Lolme 
on Engr- Const. B. 1, ch. 11. 
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THE ORIGIN AND HISTORY OP EQUITY JURISPRUDENCE. 

I 

I 

§ 38. Having thus .ascertained what is the true 
nature and charactei' of Equity Jurisprudence, as it is 
administered in countries governed by the Common 
Law, it seems proper, before proceeding to the con¬ 
sideration of the particulars of that jurisdiction, to take 
a brief review of it» origin and progress in England, 
from which country America has derived its own prin¬ 
ciples and practice on the same subject. It is not 
intended here to speak of the Common Law Jurisdic¬ 
tion of the Court of Chancery, or of any of its specially 
delegated jurisdiction in exercising the prerogatives of 
the Crown, as in cases of infancy and lunacy; or of its 
statutable jurisdiction in cases of bankruptcy.^ The 
inquiry will mainly relate to its'equitable, or, as it is 
sometimes called, its extraordinary jurisdiction.^ 

$ 39. The Origin of the Court of Chancery is in¬ 
volved in the same obscurity, which attends the invest¬ 
igation of many other questions, of high antiquity, 
relative to the Common Law.® 'the administration of 
justice in England was originally confided to the Aula 
Regis, or great Court or Council of the King, as the 


1 See Cum. Dig. Chancery, C. 1; ! Madd. Ch. Pr. 262 ; 2 Madd. Ch. 
Pr. 447 ; Id. 565 ; 3 Black. Comm. 426, 427, 428. 

3 3 Black. Comm. 50 ; Com. Dig. Chancery, C. 2 ; 4 Inst. 70 ; 2 Inst. 
552. 

8 Milford, PI. Equity, 1; Com. Dig. Chancery, A. 1; 4 Inst, 79; 1 
Wooddes. Lect. vi. 
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Supreme Court of Judicature, which, ia. those early " 
times, undoubtedly administered equal justice, accori 
ing to the rules of both Law and Equity, or of either, 
as the case might chance to re^j^ii’e.* When that 
Court was broken into pieces, and 13^ principal Juris- 
dictiop distributed among various Cou: ts, the Common 
Picas, Ihe King’s Bench, and the Exchequer, each 
received a certain portion, and the Court of Chancery 
also obtained a portion.® But, at that period, the idea 
of a Court of Equity, as contradistinguished from a 
Court of Law, does not seem to have subsisted in the 
original plan of partition, or to l^ave been in the con¬ 
templation of the sages of the day.® Certain it is, that 
among the earliest writers of the Common Law, such as 
Bracton, Glanville, Britton and Fleta, there is not a' 
syllable to be found relating to the equitable jurisdic¬ 
tion of the Court of Chancery.'* Eleta, indeed, men¬ 
tions the existence of a certain office, called the 
Chancery, and that to the office “ it belongs, to hear and 
examine the petiti^^ns and complaints of Plaintiffs, and 
to give them, according to the nature of the injuries 
shown by them, duo remedy by the zvrits of the ElngV ® 

§ 40. That the Court of Chancery, in the exercise of 
its ordinary jurisdiction, is a Court of very high anti- 


^ 3 Black. Comm. 50 ; 1 Reeves, Hist. 62, 63. 

‘-i 3 Black. Comm. 50; Com. Dig. Chancery, A. 1,2,3; 1 Collect. 
Jiirid. 27 to 30; Parkes, Hist. Chan. 16, 17, 28, 56; 1 Eq. Abiidg. 129; 
Courts, B. note {a); 1 Wooddes. Lect. vi. p. 174, 175; Gilb. For. 
Roman. 14 ; 1 Reeves, Hist. 69, 60, 63; Bac. Abridg. Court of Chan¬ 
cery, C. ^ 

3 3 Black. Comm. 50.— The Legal. Judic.^in Chanc. staled, (1727,) 
ch. 2, p. 24. • 

^ Id. 50; Parkes, Hist. Chan. 25; 4 Inst. 82; 1 Reeves, Hist. 01; 
2 Reeves, Hist. 250, 251. 

Parkes, Hist. Chan. 25 ; Fletav Lib. 2, cap. 13 ; 4 Inst. 78. 
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quity, cannot be doubted. It was said by Lord Hobart, 
that it is an original and fundamental Court, as ancient 
as the kingdom itself.’ The name of the Court, Chan¬ 
cery, ( Cancellaria^jR derived from that of the presiding 
officer. Chancellor,'' {CmiceUarm^ an officer of great 
distinction, whose office may be clearly traced, back, 
before the Conquest, to the times of the Saxon kings, 
many .of whom had. their Chancellors.® Lord Coke 
supposes that the title Cancellarius, arose from his can¬ 
celling (a camceUando) *the king’s letters-patent, when 
granted contrary to law, which is the highest point of 
jurisdiction.® But the office and ^ame of Chancellor 
(Mr. Justice Blackstone has observed) was certainly 
known to the courts of the Roman Emperors; where it 
originally seems to have signified a chief scribe, or 
secretary, .vho was afterwards invested with several 
judicial powers, and a general superintendency over the 
rest of the officers of the prince.^ From the Roman 
Emperors it passed to the Roman Church, ever emu¬ 
lous of imperial state; and hence e^^ry Bishop has to 
this day his Chancellor, the pfincipal judge of his Con¬ 
sistory. And when the modern kingdoms of Europe 
were established upon the ruins of the Empire, almost 
every state preserved its Chancellor, with different 
jurisdictions and dignities, according to their different 
constitutions. But in all,of them, he seems to have 


1 Hobart, R. 63; Com. Dig. Chancery, A. 1, 3; 3 Inst. 551, 553; 
4 Inst. 78, 79. 

^ Com. Di^. Chancery, A. 1; 4 Inst. 78; 1 Wooddes. Lect. vi. p. 161 
to 165; Prynne’s Aniraady*. 48; 1 Coll. Jurid. 26; 1 Rep. in Chan. App. 
5, 7. 

3 4 Inst. 88 ; Eunomus, Dial.. 3, $ 60. 

^ See Farkes, Hist, Chan. 14; 1 Wooddes. Lect. vi. p. 160; Hist, of 
Chancery, (1726,) 3, 4. 
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had the supervision of all charters, letters, and such 
other public instruments of the Crown, as were authen¬ 
ticated in the most solemn manner; and, therefore, 
when seals came in use, he alwa^ |||4^ the custody of 
the King’s great seal.* ’ , * 

§ 41. It is not so easy to ascertain the origifa of the 
equitable or extraordinary jurisdiction of the Court of 
Chancery, ^y some persons it lias been held to he as 
ancient as the kingdom itself.® Others are hf a differ- 



1 3 Black. Comm. 46, 47; 1 Wooddes. Lect. vi. p. 159, 'iNo; 1 Coif. 
Jurid. 35 ; Parkes, Hist. ^han. 14 ; 1 Reeves, Hist. 61; 2 Reeves, Hist. 
250, 351. Camden, in his Britannia, p. 198, states the matter in this 
manner. “ The Chancery drew that name frhm a Chancellor, which 
name, under the ancient Roman Emperors, was not of so great esteem and 
dignity, as we learn out of Vopiscus. But now-a-daysa name it is of the 
highest honor, and Chancellors are advanced to the highest pitch of civil 
dignity ; whose name Cassiodorus fetcheth from cross grates, or lattices, 
because they examined matters within places (secretum) severed apart, 
enclosed with partitions of such cross bars, which the Latins called 
CantcIH, — Regard, (saith he to a Chancellor) what name you bear. It 
cannot be hidden, which you do within lattices. For you keep your gates 
lightsome, your bars open, and your doors transparent as windows. 
Whereby it is very evident that hef sat within grates, where he was ib be 
seen on every side ; and thereof it may be thought he took his name. But 
minding it was his part, being, as it were, the Prince's mouth, eye, and 
ear, to strike and slash out with cross lines, lattice like, those letters, 
commissions, warrants, and decrees, passed against law and fight, or pre> 
judicial to the Commonwealth, which, not improperly, they called to 
cancel, some think the name of Chancellor came from this cancelling. 
And in a glossary of a later lime ^this we read. A Chancellor is he, 
whose office it is to look into and peruse the writings of the Emperor; to 
cancel what is written amiss, and to sign that which is well. However, 
Antiquaries differ much upon the origin of the word Chancellor. Some 
derive it a cancellis, or latticed doors, and hold, that it was a denomination 
of those Ushers, who had the care of the cancelU^ or latticed doors, leading 
to the presence-chamber of the Emperors, and other great men. See 1 
Wooddes. Lect. vi. p. 159, 160^ Bythewood'S Eunomus, Dial. 3, § 60, 
note (a) p. 564 ; Brissonius, Voce, Cancellarius, Vicat, Vocab. Voce, 
Cancellarius; 1 Savigny’s Hist, of Roman Law, translated by Cathcart, 
p. 51 to 83. 

2 Com. Dig. Chancery, A. 9; Jurisd. of Chancery Vind, 1 Rep. in 

4 * 
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ent opinion. Lambard, who (according to Lord Coke) 
was a keeper of the Records of the Tower, and a 
Master in Chancery, says, that he could not find that 
the Chancellor held any Court of Equity, nor that.any 
causes were drawn before the Chancellor for help in 
Equity, before the time of Henry IV.; in whose days, 
by reason of intestine troubles, feofiltnents to uses did 
first begin, as some, think.* Lord Coke, says, it has 
been thought, that this Court of Equity began .in the 
reign of Henry Y., and increased in the reign of Henry 
VI.; but that its principal growth was during the Chan¬ 
cellorship of Cardinal Wolsey, in ,the reign of Henry 
VIII.® And he adds, in another place, that we find no 
cases in our books, reported before the reign of Henry 
VI.® Lord Coke’s known hostility to the jurisdiction 
of the Couit of Chancery would very much abate our 


Chan. App. 9, 10; 1 Collect. Jurid. 28, 29, 30, 62; Discourses on Judicial 
Authority of the Master of Rolls, 2 ; Id. Edit, of 1728, Preface, cxi. 
to cJKix. (ascribed to Lord Hardwicke) ; Barton, Equity, Introd.2 to 13. 
This was Lord Hobart’s opinion, (as we have seen,) who added; “That 
part of Equity being opposite to regular law, and, in a manner, an arbi¬ 
trary discretion, is still administered by the King himself, and his Chancel¬ 
lor, in his name, ab initio, as a special trust, committed to the King, and 
not by him to be committed to another.” Hob. Rep. 63. Camden (Hrii- 
tannia, p. 181) says: “It is plain and manifest that Chancellors were in 
England before the Normans’ Conquest. In the Vindication of the Judg¬ 
ment, given by King James, jn the case of the Court of Chancery, (I 
Collectanea Juridica, p. 23, 61, 62,) it is said ; “ It cannot be denied, but 
that the Chancery, as it judgeth in Equity, is a part of the law of the 
land, and of the ancient Common Law; ” “ for Equity is, and always hath 
been, a part of the law of the land.” 

1 2 Inst. 552. But see 1 Wooddes- Lect. vi. p. 176, note (/;); Farkes^ 
Hist. Chan. 27; Id. 34 Jurisdiction sf Chan. Vind. 1 Rep. in Chan. 
App. 7, 8; 1 Coll. Jorid. 27; Legal. Judic, in Chan, stated (1727,) p. 28, 
29. 

2 2 Inst. 553. 

3 4 Inst. 82. 
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confidence in his researches, if they were not opposed 
by other pressing authorities.^ 

$ 42. Lord Hale’s accoui^ of^^hSi^atter is as fol> 
lows. "There were pjiany petitliSw^referred to*the 
Council, (meaning either the Priv(dum OoneUium ov Legale 
ConciHiim Legist from the Parliament,'sometimes the 
answers to particular petitions,* and sometimes ^whole 
bundles of Petitions in Parliament, which, by reason of 
' a dissolution, could not be there determined, were re- 
’ ferred, in the close of the Parliament, sometii^es to the 
Council in general, and sometimes to the Chancellor. 
And this, I take to be the true original of the Chancery 
Jurisdiction in matters of Equity, and gave rise to the 
multitude of Equitable causes, to be there arbitrarily 
determined.” And*he afterwards adds : " Touching the 
equitable jurisdiction, (in Chancery,) though in ancient 
time, no such thing was known; yet it hath now so 
long obtained, and is so fitted to the disposal of lands 
and goods, that it must not be shaken, though, in many 
things, fit to be bounded* or reformed. Two things 


^ 3 Black. Comm. 54; 1 Collect. Jurid. 23, &c.; Cora. Dig. Chancery, 
A. 2; 1 Wooddes. Lect. vi. p. 176, 177. Camden, (Britannia, p. 181,) 
says: ‘‘To this Chancellor’s office, in process of time, much authority 
and dignity hath been adjoined by*authority of Parliament; especially, 
ever since that lawyers stood so precisely upon the strict points of law, 
and caught men with the traps and snares of their law terms ; that of 
necessity there was a Court of Equity to be erected, and the same com¬ 
mitted to the Chancellor, who might give judgment according to equity 
and reason, and moderate the extremity of law, ))’hich was wont to be 
thought extreme wrong.*' 

Mr. Cooper, in his Lettres de la Cour de la X^hancellarky (Leltr. 25, 
p. 182,) says, that there .is not a doubt, that the jurisdiction, now exer¬ 
cised by the Chancellor, to mitigate the severity of the Common Law, has 
always been a part of the law of England. And he cites, in proof of it, 
the remark stated in Burnet's Life of Lord Hale, p. 100, that he (Lord 
Hale) did look upon Equity as a part q>( the Comjn^o Law, and one of the 
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might possibly give original [jurisdiction], or at least 
much contribute to its enlargement. (1.) The usual 
committing of parj^HJar petitions in Parliament, not 
there determined,ittnto the determination of the Chan¬ 
cellor, which was as frequent, as to the Council; and 
such a foundation being laid for a jurisdictionj it was 
not diiScult for it to acquire more. (2.) By the inven¬ 
tion of uses, (that is, trusts,) which were frequent and 
necessary, especially iq the times of dissension’ touch¬ 
ing the Crown. In these proceedings the Chancellor - 
took himself to be the only dispenser of the King’s con¬ 
science ; and possibly the Council ifras not called, cither 
as assistants, or co-judges.”* We shall presently see, 
how far these suggestions have been established. 

§ 43. Lord Ilardwicke seems to have accounted for 
the jurisdiction in another manner. The Chancery is 
the grand officina JustUice, out of which all original writs 
issue under the great seal, returnable into the Courts of 
Common Law, to found proceedings in actions, compe- 
teht to the Common Law Jurisdiction. The Chancel¬ 
lor, therefore, (according to Lord Ilardwicke,) was the 
most proper judge, whether upon any petition so refer¬ 
red, such a writ could not be framed and issued by him, 
as might furnish an adequate relief to the party; and, 
if he found the Common Law remedies deficient he 
might proceed according' to the extraordinary power 
committed to him by the reference; Ne Curia Regis de¬ 


grounds of il. There' is no doubt that this remark is well founded ; but it 
may well be doubted, whether Lord Hale meant any thing more thill a 
general assertion, that; in the administration of the Common Law, there 
often mingled equitable considerations and constructions, and not merely a 
strict and rigid summum jus. 

t Parkes, Hist. Chan. App. p. 502, 503. See also Hist. Chan. (1726,) 
11, 12,13, 14; ParkjH^ist. Chaq^ 56. 
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ficcret in justUid excrcendd} Thus, the exercise of the 
equitable jurisdietion took its rise from his being the 
proper officer, to "whom all applications wer6 made for 
writs, to ground actions at the €o||||lpn Law; and, 
from many cases being brought bef^/him, in whfch 
that law would not afford a remedy, and thereby being 
induced, through necessity or compassion, to extend a 
discretionary remedy.® If (Lord Hardwicke added) this 
account of the original of the jurisdiction in Equity in 
England be historically true, it \rill, at leabt, hint one 
answer to the question, how the forum of Common Law 
and the forum of Eqyity came to bg separated with us. 
It was stopped at its source, and in the first instance; 
for if the case appeared to the Chancellor to be merely 
of Equity, he issued no original writ, without which the 
Court of Common Law could not proceed in the cause, 
but he retained the cognizance to himself.® The juris¬ 
diction, then, may be deemed, in sbme sort, a resulting 
jurisdiction, in cases not submitted to the decision of 
other courts by the Crown, or Parliament, as the gre%t 
fountain of justice.^ 

§ 44. Lord King (or whoever else was the author of 
the Treatise, entitled. The Legal Judicature in Chan- 

A An account, nearly similar, of the^ Court of Chancery, is giren in 
Bacon’s Abridge Court of Chancery, A. C. 

^ Parkes, Hist. Chan. App. p. 503, 504. 

3 Id. Rex. V. Hare, 1 Sir. Rep. 160, 151. Per Yorke, arguendo. 

4 Id. 502; Hist, of Chan. (1726,) p. 9, 10, 12, 13; Parkes, Hist, of 
Chan. 50. Sir James Mackintosh, in his elegant Life of Sir Thomas 
Mor^, has sketched out a history of Chancery Jurisdiction, not materially 
diOeient from that given by Lord Hardwicke, ai^ed, as he was, by the 
later discoveries of the Commissioners of the Public Records, as stated 
in their printed reports. I would gladly transcribe the whole passage, if 
it might not be thought to occupy too large a space for a work, like the 
present. 
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eery stated,) \ deduced the Jurisdiction of the Court of 
Chancery from the prerogative of the King to admi-. 
nister justice in his realm, being sworn by his corona¬ 
tion oath to deliver hie subjects wquam d redam 
jvUUiam. This it was impossible for him to do in 
person; and, therefore, of necessity, he delegated it, 
by several portions, to ministers and officers deputed 
under him. But inasmuch as positive laws must, in 
their nature, consist of general institutions, there 
were, of necessity, & variety of particular cases gtill 
happening, where no proper or adequate remedy 
could be given by the ordinary Courts of Justice. 
Therefore, to supply this want, and correct the rigor ’ 
of the positive law, recourse was had to the King, as 
the fountain of justice, to obtain relief in such cases. 
The method of application was by bills or petitions 
to the King, sometimes in Parliament, and sometimes 
out of Parliament, commonly directed to him and his 
Council; and the granting of them was esteemed, not 
a matter of right, but of grace and favor. When 
Parliament met, there wdre usually petitions of all 
sorts, preferred to the King; and the distinguishing of 
these petitions, and giving proper answers to them, 
occasioned a weight and load of business, especially 


1 Mr, Cooper, in his Lettres sur la Cour de la Chanedhrie, 85, note (1), 
expresses a doubt, whether Lord King was the author of this pamphlet, 
stating, that it was written by the same person who wrote the History of 
the Chancery, relating to the judicial power of that Court, and the rights 
of the Masters, (1726.) Bishop Hurd, in his Life of Warburton, j||ys, 
that they were both written by Mr. Bunough, with the aid of Bishop War- 
burton. The discourse of the Judicial Authority of the Master ot the 
Rolls is said to have been written by Lord Hardwicke alone, or in con¬ 
junction with Sir Joseph Jekyll. Cooper, Lettres, &c., p. 334, App. C. ; 
Id. p. 85, note. 
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when Parliament sat but a few days.' Accordingly, in 
the eighth of the reign of Edward I. an, ordinance 
passed, by which petitions of, this sort were to be re¬ 
ferred, according to their nature, to the Chancellor, and- 
the Justices; and, in matters of gt^, to the Chan¬ 
cellor. And if the Chancellor and others could not do 
• without' the King, then they were to bring the matter, 
with their own hands, before the King, to know his 
pleasure. So that no petitions should come before the 
King and his council, but by th^ h^nds of the Chan¬ 
cellor and other chief ministers.® And hence the writer 

f 

deduces the conclusion, that, at this time, all matters of 
grace were determinable only by the King. And he 
added, that he did not find any traces of a Court of 
Equity in Chancery, in the time of Edward II.; and 
that it seemed to him that the Equity side of the Court 
began in the reign of Edward III.; ^ when by procla- 


^ Parkea, Hist. Chan. 56. 

2 Legal Judic. in Chan. (1727,) p. 27,28,29. — The Ordinance, (8 
Edw, I.) is cited at large in the work, The Legal Judicature, &c. p. 5^7, 
and is as follows. It recites, that the People, who elftne to Parliament, 
were often “ delayed and distiiibed, to the great grievance of them, and of 
the Court, by the multitude of Petitions laid before the King, the greatest 
part wliereof might be dispatched by the Chancellor, and by the Justices ; 
therefore, it is provided, that all the pelitions, which concern the seal, 
shall come first to the Chancellor; and those which touch the Exchequer, 
to the Exchequer ; and those, which concern the Justices, and the law of 
tiie land, to the Justices; and those, which concern the Jews, to the Jus¬ 
tices of the Jews; and if the affairs are so great, or if they are of Grace, 
that the Chancellor and others cannot do it without the King, then they 
shall bring them with their own hands before the King, to know his plea¬ 
sure ; so that no petitions shall come before the King and his Coun- 
cil| hut by the hands of his said Chancellor, and other chief ministers ; so 
thi|p>. the King and his Council may, without theiloa^ other business, 
attefnd to the great business of his Realm, and of other foreign countries.’* 
The same ordinance will he found in Ryley, Placit. Parliam. p. 442,and 
Parkes, Hist. Chan. 29, 30. 

3 Legal Judic, in Chan. (1727,) p. 28. 
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mation, he referred matters of grace to the cognizance 
of the Chancellor.’ And the jurisdiction was clearly 
established and acted on in the reign of Richard II.® 

§ 45. Mr. Justice Blackstone seems to rely on the 
same general origin of the Jurisdiction of Chancery, as 
arising from the reference of petitions from the Privy 
Council to the Chancellor; and also from the'ihtroduc-. 


1 Id. 30, 31, (Q2 Edw. IN.) See Parkes, Hist. Chan. 35 ; 1 Equity 
Abr. Courls, B. note (a). — The Proclatnaiion.is given in the Legal Judi¬ 
cature, &c., p. 30, 31, and in Parkes, History of Chancery, p. 85. It is 
as follows: ‘‘The King the Sheriffs bf London greelifig— Forasmuch 
as we are greatly and daily busied m various affairs, concerning us and the 
state of our realm of England ; We will, that whatsoever business, relat¬ 
ing as well :o the common-law of our kingdom, as our special grace, cog¬ 
nizable b'^fore us, from henceforth to be prosecuted as folioweih, viz. 
The commcn-law business, before the Archbishop of Canterbury elect, 
our Chancellor, by him to be dispatched ; and the other matters, grantable 
by our special grace, be prosecuted before our said Chancellor, or our 
well-beloved Clerk, the Keeper of the Privy Seal, so that they, or one of 

them, transmit to us such petitions of business, which, without consuliing 
us, they cannot determine, together with their advice thereupon, without 
ai^ further prosecution to be had before us for the same; that upon 
inspection thereof, we may further sfgnify to the aforesaid Chancellor or 
Keeper, our will and pleasure therein ; and that none other do for the 
future purstte such kind of business before us, we command you immedi¬ 
ately, upon sight hereof, to make proclamation of the premises,’* &c. Mr. 
Lambard, in his work on the jurisdiction of Courts, says of the Court of 
Chancery, that “ the King did at first determine causes in Equity in per¬ 
son ; and about the 20th of Edward HI., the King going beyond sea, dele¬ 
gated this power to the Chancellor and then, he says, “ Several 
statutes were made to enlarge the jurisdiction of this Court, 17 Rich. II. 
ch. 6,” &c. Bigland, arguendo, in Rex v. Standish, (1 Mod. R. 59.) 
And Bigland then adds, “ But the Chancellor took not upon him, cx officio^ 
to determine matters in Equity, till Edward the Fourth’s time ; for, till 

then, it was done by the King in person, who delegated to whoinhe 
pleased.” This la^ remark seems, from the recent publication of^Kl 
l^ecord Commissioners, to be founded in error. 1 Cooper, Public 
p.'354, ch. 18. 

^ Id. 29, 32, 33; Parkes, Hist. Chan. 30 to 44, 34 ; Rex v. Standish, 

1 Mod. R. 39; Bigland’s Argument. 
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tion of uses of land, about the end of the reign of Edward 
IIL* Mr, Wooddesson deduces the jurisdiction from 
the same source, and’lays great stress on the proclama¬ 
tion of 22 Edward III.; and also on the statute of 36 
Edw. III. (stat. 1, ch. 9,) which he, as well as Spelfnan, 
considers as referring many things to the sole and 
exclusive cognizance of the Chancellor.® And he adds, 
that it seems incontrovertible, 'that the Chancery ex¬ 
ercised an equitable jurisdiction^ though its practice, 
perhaps, was not very flourishing or frequent through 
the reign of Edward III.® 

§ 46. But all our juridical Antiquaries admit that 
the jurisdiction of Chancery was established, and in 
full operation during the reign of Richard II.; and their 

A.’*-' 

opinions are supported by the incontrovertible facts, 
contained in the remonstrances, and other acts of Par¬ 
liament. At this period the extensive use or abuse of 
the powers of Chancery had become an object of 
jealousy with Parliament; and various efforts were 


1 3 Black. Comm. 50 to 52; Parkes, Hist. Chan. 56. 

2 1 Wooddes. Lect. vi. p. 176, and note (/.); 2 Inst. 553; Parkes. 
Hist. Chan. 35 ; 1 Eq. Abr. Courts, B. note (a). 

3 1 Wooddes. Lect. vi. p. 178, 179 to 183; See also 7 Dane’s Abridg. 
ch. 225, art. 4, ^ 1. — Mr. Heeves, in his History of the English Law', 
traces the origin of the Court of Chancery to the reign of Richard II. : 
and refers the probable origin of its jurisdiction to the reference of petitions 
to the Chancellor by Parliament, or by the King’s Council; and conjec¬ 
tures, that he soon afterwards, as the King’s adviser, began to grant re¬ 
dress, without any such reference, by the mere authority of the King. 
3 Reeves, Hist, of English Law,p. 188 to 191. Mr. Jeremy, in the Intro- 
<lta^tion to his Treatise on Equity Jurisdiction (p. i. to xxi.) has given a 
|||etch of the origin and progress of that Jurisdiction in England. It ie 
certainly a valuable, though concise, review of it. But it does not seem 
to contain any remarks, important to be taken notice of, beyond what are 
furnished by the other authors already cited. See also Barton on Eq. 
Pract. Introd. p. 2 to 13. 
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made to restrain and limit its authority. But the 
Crown steadily supported it.* And the invention of 
■ the writ of subpoena by John Waltham, Bishop of Salis¬ 
bury, who was Keeper of thq Bolhs, about the 5th of 
Richard IT., gave great efficiency, if not expansion, to 
the jurisdiction.® In the 13th of Richard II., the 
Commons prayed, that no party might be required to 
answer before the Chancellor, or the Council of the 
King, for any matter where a remedy is given by the 
Common Law, unless it be by writ of scire facias in the 
County where it is found, by the Common Law. To 
which the King answered, that he would preserve his 
royalty, as his progenitors had done before him.® And the 
only redress granted was by Stat. 17 Rich. II., ch. G,by 
which it was enacted, that the Chancellor should have 
power to award damages to the Defendant, in case the 
suggestions of the bill were untrue, according to hi.s 
discretion.^ The struggles upon this subject wore 
maintained in the subsequent reigns of Henry IV. and 
V. But the Crown resolutely resisted all appeals 
against the jurisdiction j and finally, in the time of 


^ Parkes, Hist, Chan. 39 to 41. 

2 3 Reeves, Hist. 192 to 194 ; Id. 274, 379, 380, 381 ; 3 Black. Comm. 
52 ; Bac. Abr. Court of Chancery,IC. —In the third year of the rci^n of 
Henry V., the Commons, in a petition to tlie Kinjr, declared themselves 
aggrieved by writs of subpoena, sued out of Chancery for matters determi¬ 
nable at the Common Law, “ which were never granted, or used, hefuro 
the time of the late King Richard, when Jo^n Waltham, heretofore 
Bishop of Salisbury, of his craft, made, formed and commenced sui^^h 
innovations.’’ Parkes, Hist. Chan. 47, 48 ; 1 Wooddes. Lcct. vi. p. 1^ 
181, Sec also Gilb.‘Forum Roman. 17. 

3 Parkes, Hist. Chan. 41; 4 Inst. 82. 

^ I’arkes, Hist. Chan. 41, 42; 3 Black. Comm. 52; 4 Inst. 82, 83; 
1 Wooddes. Led. vi. p. 183; 2 Reeves, Hist. 194. 
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Edward IV., the process by bill and subpoena was be¬ 
come the daily practice of the Court.^ * 

§ 47. Considerable new light has been thrown upon 
the subject of the origin' and antiquity of the equitable 
jurisdiction of the Court of Chancery, by the recent 
publicg,tion of the labors of the Commissioners on the 
Public Records. Until that period, the notion was 
A^ery common, (which was promulgated by Lord Elles¬ 
mere,) that there were no petitions of the Chancery 
remaining in the office of record, before the 15th year 
of the reign of Henry VI. But it now appears, that 
many hundreds haiie been lately/ound among the re¬ 
cords of the Tower for nearly fifty years antecedent to 
the period mentioned by Lord Ellesmere^ and commenc¬ 
ing about the time of the passage of the statute of 17 
Rich. II., ch. 6.® But there is much reason to believe, 
that, upon suitable researches, many petitions or bills, 
addressed to the Chancellor, will be found of a similar 
character during the reigns of Edward I., Edward IL, 
and Edward III.® 


1 3 Black. Comm. 53 ; Parkcs, Hist, Chan, 45 to 57 ; 1 Wooddes. Lect. 
vi. p. 183 to 186 ; 3 Reeves, Hist. 193, 194, 274, 379, 380. 

3 1 Cooper, Pub. Rep. 355. —I extract this statement from the Preface 
to the Calendars of the Proceedings in Chancery, &c., published by the 
llecord Commissioners in 1827, and now befoie me. That Preface is 
signed by John Bayley, Sub-Cornmiasioner. But it would seem, that it 
was in fact drawn up by Mr. Lysons, more than ten years before. Mr. 
Cooper, in his very valuable account of the Public Records, has published 
this preface verbatim ; and has also extracted a Letter of Mr. Lyson’s, 
written on the same subject in 1810. The preface and letter seem almost 
identical in language. 1 Cooper, Pub. Rec. ch. 18, p. 354; Id. 3S4, note 
Id. 455 to 458. — In the English Quarterly Jurist, for January, 1828, 
tli6ro will be found, in a review of these Calendars, a very succinct, but 
interesting account of the contents of the early Chancery Cases, printed by 
the Record Commissioners. 

Mr. fJooper says, that be “ has made some inquiries, which ipduce 
him to think that there still exist among the records at the Tower many 
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§ 48. From the proceedings, which have been pub¬ 
lished by the Record Commissioners, it appears, that 
the chief business of the Court of Chancery in those 
early times did not arise from the introduction of uses 
of land, according to the opinion of most writers on the 
subject. Very few instances of applications to the 
Chancellor on such grounds occur among the proceed¬ 
ings of the Chancery daring the first four or five reigns 
.after the equitable jurisdiction of the Court seems to 
have been.' fully established. Most of these ancient 
petitions appear to have been presented in consequence 
of assaults, and trespasses, and a .variety of outrages, 
which were cognizable at Common Law; but for which 
the party complaining was unable to obtain redress, in 
consequen'’e of the maintenance and protection afforded 
to his adversary by some powerful baron, or by tho 
sheriff, or by some officer of the County in which they 
occurred.* 


•petitions, or bills, addressed to the Chancellor, durin^r the reigns of Edw. 
L, Edw. IT., and Edw. III., similar to those addressed to that Judge, 
during the reign of Kichard II., selecli(?ns from which have been printed. 
Upon a very slight research, several documents of this description are 
stated to have been discovered ; but only one of them has been seen by jfie 
compiler. It is dated the 38ili year of Edward III.” 1 Cooper, Publ. 
Rec. Addenda, p. 454, 45.p. — Mr. Barton says, that, so early as the reign 
of Edward I., the Chancellor began^lo exercise an original and independ¬ 
ent jurisdiction, as a Court of Equity, in contradistinction to a Court of 
Law. Barton on Eq. Pr. Introd. p. 7. 

^ This passage is a literal transcript from the Preface to the Calendars 
in Chancery ; and it is fully borne out by tho examples of those bills and 
petitions, given at large in the same work. Mr. Cooper, in his own work 
on the Public Records, has given an abstract, or marginal note, of all the 
examples thus given, from the reign-of Richard 11. to the reign of Riol^ 
ard III., amounting in number to more than one hundred. 1 Cooper, Pub. 
Rue. 359, 373 ; Id. 377 to 385. —As we recede from the reign of Rich¬ 
ard II and advance to modern times, the cases become of a more mixed 
character, and approach to those now entertained in Chancery. 
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§ 49. If this be a true account of the earliest known 
exercises of equitable jurisdiction, it establishes the 
point that it was principally applied to remedy defects 
in the Common-Law proceedings ; and, therefore, that 
Equity Jurisdiction was entertained upon the same 
gronnd,which now constitutes the principal reason of 
its interference, namely, fhat a ^rong is done, for which 
there is no plain, adequate, and complete remedy-in the 
Courts of Common Law.* And in this way great 
strength is added to the opinions of Lord Hale and 
Lord Hardwicke, that its jurisdiction is in reality the 
residuum of that «f the Oommwie Concilium or Auh 
Regis, not conferred on other Courts, and necessarily 
exercisable ^y the Crown, as a part of its duty and 
px;erogative to administer Justice and Equity.® The 
introduction of Uses or Trusts at a later period, may 
have given new activity and extended operation to the 
jurisdiction of the Court; but it did not found it. The 
redress given by the Chancellor in such cases, was 
merely a new application of the old principles of the 
Court; since there was ho remedy at law to enforce 
the observance of such uses or trusts.® 


^ See Treatise on Subpoena, ch, 2 ; Harg. Law Tracts, p. 333, 331. 

2 See Eunomus, Dial. 3, ^60; 1 Eq. Abrid. Courts, B. note (a). 
Ante, ^ 42. See the British and Foreign Quarterly Review, No. 27, 
Dec. 1842, pp. 167, 168, 172, 173. 

3 See 3 Black, Comm. 52; 3 Reeves, Hist. 379, 381 ; 1 Wooddes. 
Lcct. vi. p. 174, 170, 178, 182 ; Eunomus, Dial. 3, ^ 60 ; Parkes, Hist. 
Chan. 28 to 31.—The view which is here taken of the subject is con¬ 
firmed by the remarks of the Commissioners, under the Chancery Com- 
l^ssion, in the 50ih George III., whose Report was afterward published 
by Parliament in 1826. The passage to which allusion is made, is as fol¬ 
lows. “The proceedings in the Courts of Common Law are simple, and 
generally founded on certain writs of great antiquity, conceived in pre¬ 
scribed forms. This adherence to prescribed forms has been considered, 
as important to the due administration of justice in common cases. But, 

5* 
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§ 50. From this slight review of the origin and pro¬ 
gress of equitable jurisdiction in England, it cannot 
escape observation how naturally, it grew up, in the 
same manner, and under the same circumstances, as the 
equitable jurisdiction of the Praetor at Rome. Each of 
them arose from the necessity of the thing in the.actual 
administration of justice, and' from the deficiencies of 
the positive law, (the- fer smpia,) or from the inade¬ 
quacy of the remedies in the j)rescribed forms to .meet 
the full exigency of thb particular case. It was not an 
usurpation for the purpose of acquiring and exercising 
power; but a beneficial interposition, to correct gross 


m progress of lime, feases arose in which full justice could not be done in 
the Courts of Common Law, according to the practice then prevailing. 
And, for the purpose of obtaining an adequate remedy, in such cases, 
resort was had to the extraordinary jurisdiction of the Coqrts of Equity, 
which alone had the power of examining the parly on oath, and thereby 
acting through the medium of his conscience, and of procuring the evi¬ 
dence of persons, not amenable to the jurisdiction of the Courts of Com¬ 
mon Law, and whose evidence therefore it was, in many cases, impossible 
to obtain without the assistance of a C(furt of Equity. The application to 
this extraordinary jurisdiction, instead of being in the form of a Writ, 
prescribed by settled law, seems always to have been in the form of a 
petition of the party or parties aggrieved, stating the grievance, the defect 
of remedy by proceedings in the Courts of Common Law, and the remedy, 
which, it was concei^d, ought to be administered. This mode of pro¬ 
ceeding unavoidably left every complaining party to state his case, accord¬ 
ing to the particular circumstances,^alway8 asserting that the party was 
without adequate remedy at the Common Law.’’ The Reviewer of the 
Early Proceedings in Chancery in the English Jurist, for January, 1828, 
concludes his observations in the following manner : “ It is, we think, 
established to demonstration, that the general jurisdiction of the Court was 
derived from that extensive judicial power, which, in early times, the 
King’s ordinary Council had exercised; but that it arose gradually and 
insensibly, as circumstances occurred, and occasions seemed to demand it; 
and that, having so arisen, it afterwards settled down by equally slow 
degrees, and in consequence of occasional resistance, excited to its en¬ 
croaching and despotic spirit, appears to us to be equally as demonstra- 
ole.” I English Quarterly Jurist, p. 350. 
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injustice, and to redress aggravated and intolerable 
grievances.* 

§ 51. But, be the origin of the Equity Jurisdiction 
of the Court of Chancery what it may, from the time 
of the reign of Henry VI., it constantly grew in* im¬ 
portance ; ® and, in the reign of Henry VIIL, it ex¬ 
panded into a broad and almost boundless jurisdiction 
under the fostering care, an,^' ambitious wisdom, and 
love of power of Cardinal Wotsey.^ Yet, (Mr. Reeves 
observes,) after all, notwithstanding the c<^plaints of 
the Cardinal’s administration of justice, he has the 
reputation of having acted with^great ability in the 
office of Chancellor, which lay heavier upon him than 
it had upon any of his predecessors, owing to the too 
_ great care with which he entertained* suits, and the 
extraordinary influx of business,- which might be attri- 


1 1 Karnes on Kquiiy, Inlrod. p. 19 ; Butler’s Horaj Jurid. § v. 3, p. 43 
to ; Id. App. note, 3, p. 130,— Those who have a curiosity to trace 
the origin and history of the Praitor’s authority in Rome, and the gradual 
development, or assumption of jurffidiction by him, will find ample means 
for this purpose in Taylor’s Elements of the Civil Law, p. 210 to 216, and 
in Ileineecius De ^dictis Prsetorum, Lib. 1, cap.^6, per tot. The same 
complaints were made at Home as in England, of the excess and abuse of 
authority by the Prajtors; and the complaints commonly ended in the same 
way. The jurisdiction was occasionally restricted ; but it wns generally 
confirmed. See Butler’s Iloriu Jurid. § v. 3; p. 43 to 46. 

2 Parkes, Hist. Chan. 55, 56; 3 Rfeves, Hist. 379 to 382. 

3 4 Reeves, Hist. 3G8, 369; Parkes, Hist. Chan. 61, 62; 4 Inst. 91, 

9*2. — It seems that the first delegation of the powers of the Lord Chan¬ 
cellor to Commissioners was in the time of Cardinal Wolsey. It will be 
found in Ilymers Fcedera, lorn. 14, p. 299; Parkes, Hist, of Chan. 60, 
01. It was in the same reign that the Master of the Rolls, (it is said,) 
under a like appointment, first set apart, and used to hear causes at the 
Rolls in the afternoon. Tlie Miller, who thus first heard causes, was 
Cuthbert Tunstall. 4 Reeves, Hist, of the Law, 368, 369 ; 5 Reeves, 
Hist. 160. But see Discourse on the Judicial Authority of the Master of 
the Rolls, (1728,) ^ 3, p. 83, &c. ; Id. ^ 4, p. 110, &c., ascribed to Sir 
Joseph Jekyll. * 
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buted to other causes.^ Sir Thomas More, the succes¬ 
sor to the Cardinal, took a more sober and limited view 
of Equity Jurisprudence, and gave public favor as well 
as dignity to the decrees of the Court. But still there 
wer*e clamors from those who wore hostile to Equity 
during his time; and especially to the power of issuing 
injunctions to judgments and other proceedings in 
order,to prevent irreparable injustice.* This contro¬ 
versy was renewed with much greater heat and vio¬ 
lence in the reign of Jumes I. upon the point, whether 
a Court of Equity could give relief for or against a 
judgment at Coramj^n Law; and jt was mainly con¬ 
ducted by Lord Coke againsi, and by Lord Ellesmere 
in favor of the Chancery jurisdiction. At last the 
matter came directly before the King, and, upon the^ 
advice and opinion of very learned lawyers, to whom 
he referred it, his Majesty gave judgment in favor of 
the equitable jurisdiction in such cases.* Lord Bacon 


1 4 Reeves, Hist. 370. * 

2 Sir James Mackintosh’s Life of Sir Thomas More; 4 Reeves, Hist. 
370 to 376 ; Parkes, Hist. Chan. 63 to 65. 

3 1 Collect. Jurid.23, &c. ; 1 Wooddes. Lect. vi. p. 186 ; 3 Black. 
Comm. 54 ; Parkes, Hist. Chan. 80. — The controversy gave rise to 
many pamphlets, not only at the time, but in later periods. The learned 
reader, who is inclined to enter upon the discussion of these points, now of 
no importance, except as a pari of ^^he juridical history of England, may 
consult advantageously the following works. Observations concerning the 
Office of-Lord Chancellor, published in 1651, and ascribed (though it is 
said incorrectly) to Lord Ellesmere. (Discourse concerning the Judicial 
Authority of the Master of Rolls, 1728, p. 61.) A Vindication of the 
Judgment of King James, &c., printed in an Appendix to the first volume 
of Reports in Chancer}^, and in 1 Collect. Jurid. 23, &c. ; the several 
Treatises on the Writ of Subpoena inl6hancery, and the Abuses and Re¬ 
medies in Chancery, in Hargrave’s Law Tracts, p, 321, 425; and 4 
Reeves, Hist, of the Law, p. 370 to 377; 2 Swanst. 24, note. — There is 
a curious anecdote related of Sir Thomas More, who invited the Judges to 
dine with him, and after dirfner, showed them the number and nature of 
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succeeded Lord Ellesmere ; but few of bis decrees^ 
which have reached us, are of any importance to pos¬ 
terity.* But his celebrated Ordinances for the regula¬ 
tion of Chancery gave a systematical character to the 
business of the Court; and some of the most important 
of them (especially as to Bills of Review) still consti¬ 
tute the* fundamental principles of its present practice.’ 

§ 5^. From this period, dowft.’to the time when Sir 
Ileneage Finch (afterwards Earl of Nottingham) was 
elevated to the Bench, (in 167*3,) little improvement 
was made, either in the principles or in the practice of 
Chancery;^ and none of the persons who held the seal, 
were distinguished for uncommon attainments or learn¬ 
ing in their profession.^ With Lord Nottingham, a new 
era commenced. He was a person of eminent abilities, 
and the most incorruptible integrity. He possessed a 
fine genius, great liberality of views, and a thorough 
comprehension of the true principles of Equity; so that 
ho was enabled to disentangle the doctrines from any 
narrow and technical notions, and to expand the remedial 
justice of the Court far beyond the aims of his prede¬ 
cessors. In the course of nine years, during which he 
presided in the Court, he built up a system of Jurispru¬ 
dence and Jurisdiction upon wide and rational founda¬ 
tions which served as a model for succeeding Judges, 


the causes in which he had {rranted injunctions to judgments of the Court 
of (h)mm()n Law ; and the Judges, upon full debate of the matters, con¬ 
fessed that they could have done no otherwise themselves. The anecdote 
is given at largo in Mr. Cooper’s Letters^sur la Gourde la Chancelleries 
Lett. 25, p. 185, note I, from Roper’s Life of Sir Thomas More. 

1 .3 Black. Comm. 35. . 

2 See Bacon’s Ord. in Chancery, by Beames. 

3 3 Black. Comm. 55. 

4 See Parkes, Hist. Chan. 92 to 210, 
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|ind gave a new character to the Court;' and hence he 
has been emphatically called “ The father of Equity.” ® 
His immediate successors availed themselves very great¬ 
ly of his profound learning and judgment. But a suc¬ 
cessor was still wanted, who, with equal genius, abilities, 
and liberality, should hold the seals for a period long 
enough to enable him to widen the foundation, and com¬ 
plete the structure, begun and planned by that illustri¬ 
ous man. Such a successor at length appeared in the 
person of Lord Hardwicke. This great Judge presided 
in the Court of Chancery during the period of twenty 
years; and his numerous decisions evince the most tho¬ 
rough learning, the most exquisite skill, and the most 
elegant juridical analysis. There reigns, throughout 
all of them, a spirit of conscientious and discriminating 
Equity, a sound and enlightened judgment, as rare, as 
it is persuasive, and a power of illustration from analo¬ 
gous topics of the law, as copious, as it is exact and 
edifying. Eew Judges have left behind them a reputa¬ 
tion more bright and enduring; few have had so favor- 
aljle an opportunity of conferring lasting benefits upon 
the jurisprudence of their country; and still fewer have 
improved it by so large, so various, and so important 
contributions. Lord Hardwicke, like Lord Mansfield, 
combined with his judicial character, the still more em¬ 
barrassing character of a salesman, and in some sort of 
a Minister of State. Both of them, of course, encounter¬ 
ed great political opposition (whether rightly or wrongly, 


1 Mr. Justice Blackstofie has pronpunced a beautiful eulogy on him, in 
3 Black. Comm. 66, from which the text is, with slight alterations, bor¬ 
rowed. See also 4 Black. Comm. 443. 

® 1 Madd. Ch. Pr. Preface, 13, See Parkes, Hist. Chan. 211, 313, 
213, 214 ; 1 Kent, Comm. Lect. 21, p. 492, (2d edition.) 
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it is beside the purpose of this work to inquire) j 
and it is fortunate for them, that their judicial labors 
are embodied in solid volumes, so that, when the pre¬ 
judices and the passions of the times are passed away, 
they may remain open to the severest scrutiny, and 
claim from posterity a just and unimpeachable award.* 

§ 53! This short and imperfect sketch of the origin 
and history of Equity Jurisdictibn in England will bo 
here concluded. It has not been inserted in this place 
from the mere desire to gratify*those whose curiosity 
may lead them to indulge in antiquarian inquiries, laud¬ 
able and interesting as it may be. But it seemed, if 
not indispensable, at least important, as an introduction 
to a more minute and exact survey of that jurisdiction, 
as administered in the present times. In the first place, 
without some knowledge of the origin and history of 
Equity Jurisdiction, it will be difficult to ascertain the 
exact nature and limits of that jurisdiction j and how 
it can, or ought to be, applied to new cases, as they arise. 
If it be a mere arbitrary, or usurped jurisdiction, stand¬ 
ing upon authority and practice, it should be confined” 
within the very limits of its present range; and the 


1 See 1 Kent, Comm. Led. 21, p. 494, (2d edit.) and Lord Kenyon’s 
opinion in Goodtille v. Otway, 7 T. R. 411. — Mr. Chailes Butler, in his 
Reminiscences, has given a sketch o? Lord Hardwicke and Lord Mans- 
Held, which no lawyer can read without high gratification. Few men 
wore belter qualified to judge of their attainments. 1 Butler’s Reminis. 
^ 11, n. 1, 2, p. 101 to 110. Lord Eldon, in Ex parte Green way, 8 Ves. 
R. 312, said, “He (Lord Hardwicke,) was one of tho greatest Judges 
that ever sat in Westminster Ilall.” Those who wish to form just notions 
of the great Chancellors of succeeding times, down to our own, may well 
consult the same interesting pages in which Lord Camden, Lord Thurlow, 
Lord Roslyn, Sir William Grant, and, though last, not least, the venerable 
Lord Eldon, arc spoken of in terms of high, but discriminating praiae. 
See 4 Kent’s Comm. Lcct. 21, p. 494, 495, (2d edit.) 
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terra incognita^ and the terra proUbita, ought to be the 
same, as to its boundaries. If, on the other hand, its 
jurisdiction be legitimate, and founded in the very n<a- 
ture of remedial justice, and, in the delegation ofjau- 
thority in all cases, where a plain, adequate, and complete 
remedy does not exist in any other Court, to protect 
acknowledged rights, and to prevent, acknowledged 
wrongs, (that is, acknowledged in the Municipal Juris¬ 
prudence,) then it is obvious, that it has an expansive 
power, to meet new exigencies; and the sole question, 
applicable to the point of jurisdiction, must from time 
to time, be, whether such rights and wrongs do exist, 
and whether the remedies therefor in other Courts, and 
especi.ally in the Courts of Common Law, are full, and 
adequate to redress them. If the present examination 
(however imperfect) has tended to any result, it is to 
establish, that the latter is the true and constitutional 
predicament and character of the Court of Chancery. 

§ 54. In the next place, a knowledge of the origin 
and history of Equity Jurisdiction will help us to un- 
"Serstand, and in some measure, to explain, as well as to 
limit, the anomalies, which do confessedly exist in the 
system. We may trace them back to their sources, and 
ascertain how far tlrey Avere the result of accidental, 
or political, or other circumstances; of ignorance, or 
perversity, or mistake in ^le Judges; of imperfect de¬ 
velopment of principles; of narrow views of public 
policy; of the seductive influence of prerogative; or, 
finally, of a spirit of accommodation to the institutions, 
habits, laws o*" tenures of the age, which have long since 
been abolished, but have left the scattered fragments 
of their former existence behind them. We shall thus 
be enabled to see more clearly, how far the operation of 
these anomalies should be strengthened or widened; 
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when they may bo safely disregarded, in their applica¬ 
tion, to new case.s and new circumstances; and when, 
though a deformity in the general system, they cannot 
be removed, without endangering the existence of other 
portions of the fabric, or interfering with the proportions 
of other principles, which have been moulded and ad¬ 
justed with reference to them. 

§ 55. In the next place, such a knowledge will 
enable us to prepare the way for the gradual improve¬ 
ment, as well of the science itself, as of the system of 
its operations. Changes in law, to be safe, must be 
slowly and cautiously introduced |ind thoroughly exa¬ 
mined. He who is ill-read in the history of any law, 
must bo ill-prepared to know its reasons as well as its 
eflccts. The causes or occasions of laws are sometimes 
as important to be traced out as their consequences. 
The new remedy to be applied may, otherwise, be as 
mi.schievous as the wrong to be redressed. History 
has been said to be philosophy teaching by examples; 
and to no subject is this remark more applicable tha^ 
to law, which is emphatically the science of human 
experience. A sketch, however general, of the origin 
and sources of any portion'of jurisprudence, may at 
lea.st serve the purpose of pointing out the paths to be 
explored; and, by guiding the inquirer to the very 
places he seek-s, may save Ivm from the labor of wan¬ 
dering in the devious tracks, and of bewildering him¬ 
self in mazes of errors as fruitless as they may be 
intiicate. 

§ 5G, In America, Equity Jurisprudence had its 
origiif at a fir later period than thb jurisdiction pro¬ 
perly appertaining to the Courts of Coniinon Law. In 
many of the Colonies, duiing their connection with 
Great Britain, it had either no existence at all, or a 

EQ. JUR. — VOL. 1, 6 
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very imperfect and irregular administration.' Even 
since the Revolution, which severed the ties which 
bound us to the parent country, it has been of slow 
growth and cultivation; and there are still some States 
in Whose municipal jurisprudence it has no place at all, 
or no place as a separate and distinct science. Even in 
those States in which it has been cultivated with the 
most §ucces.s, and for the greatest length of time, it can 
scarcely be said to have been generally studied or 
administered, as a system of enlightened and exact 
principles, until about the close of the eighteenth cen¬ 
tury." Indeed, until a much later period, when Re- 


1 Equity Jurisprudence scarcely had an existence, in any large and 
appropriate sense of the terms, in any part of New England, during its 
Colonial state. (I Dane, Abridg. ch. 1, art. 7, ^ 51; 7 Dane, Abridg. 
ch. 225, ait. J, 2.) In Massachusetts and Rhode Island, it still has but a 
very limited extent. In Maine and New Hampshire, more general Equity 
powers have been, within a few years, given to their highest Courts of Law. 
In Vermont and Connecticut it had an earlier establishment; in the former 
§tate. since the Revolution ; and in the latter, a short lime before the 
Revoluiion. 2 Swift, Dig. p. 15, ediU. 1823. In Virginia, there does not 
•seem to have been any Court, having Chancery powers, earlier than the 
Act of 1700, ch. 4, (3 Tucker’s Black. App, 7.) In New York, the first 
Court of CJianc’cry was established in 1701 ; but it was so unpopular, 
from its powers being vested in the Governor and Council, that it had very 
little business until it was reorganized in 1778. (1 John. Ch. Rep. Pre¬ 

face ; Campb. and Gamb. American Chancery Digest, Preface. 6; Blake’s 
Chan. Iniroduct. viii.) In New^ Jersy, it was established in 1705, 
(1 Fonbl. Eq. by Laussat, edit. 1631, p. 14, note.) Mr. Laussat, in his 
Essay on Equity, in Pennsylvania, (1820,) has given an account of its 
origin, and progress, and present slate, in that Commonwealth, (p. 10 to 
31.) From this account we learn that the permanent establishment of a 
Court of Equity was successfully resisted by the people during the whole 
of its Colonial existence ; and that the year 1780 is the true point at 
w'hich we must fix the establishment of Equity in the Jurisprudence of 
Pennsylvania. It has since been greatly expanded by some legislative 
enactments. See, also, 7 Dane, Abridg. ch. 225, art. 1, 2. 

^ I Dane, Abridg. ch. 1, art. 7, § 51; 7 Dane, Abridg. ch. 225, art. 

1 , 2 . 
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ports were regularly published, it scarcely obtained 
the general regard of the profession beyond the pur¬ 
lieus of its immediate officers and ministers. Even in 
the State of New York, whose rank in jurisprudence 
has never been second to that of any State in* the 
Union, (if it has not been the first among its peers,) 
Equity was scarcely felt in the general administration 
of justice, until about the pci'iod .of the Ueports of 
Caines and of Johnson. And, perhaps, it is not too 
much to say, that it did not ajttain its full maturity 
and masculine vigor, until Mr. Chancellor Kent 
brought to it the fulness of his own extraordinary 
learning, unconquerable diligence, and brilliant talents. 
If this tardy progress has somewhat checked the study 
of the beautiful and varied principles of Equity in 
America, it has on the other hand enabled us to escape 
from the embarrassing elTeets of decisions which might 
have been made at an earlier period, when the studies 
of the profession were far more limited, and the 
Benches of America were occasionally, like that of the 
English Chancery in former ages, occupied by rnenj 
who, whatever might have been their general judgment 
or integrity, were inadequate to the duties of their 
stations, from their want of learning, or from their 
general pursuits. Indeed, there were often other cir¬ 
cumstances which greatly^ restricted or impeded a 
proper choice; such as the want of the due enjoyment 
of executive or popular favor by men of the highest 
talents, or the discouragement of a narrow and incom¬ 
petent salary. 

§ 57. The Equity Jurisprudence) at present exer¬ 
cised in America, is founded upon, coextensive with, 
and, in most respects, conformable to, that of England. 

It approaches even nearer to tJie latter than the juris- 
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diction exercised by the Courts of Common Law in 
America, approaches to the Common Law, as adminis¬ 
tered in England. The Common Law was not in many 
particulars applicable to the situation of our country 
when it was first introduced. Whereas, Equity Juris¬ 
prudence, in its main streams, flows from the same 
sources here that it docs in England, and admits of an 
almost universal application in its principles. The 
Constitution of the United States has, in one clause, 
conferred on the National Judiciary cognizance of cases 
in Equity as well as in Law; and the uniform inter¬ 
pretation of that clause has been, that, by cases in 
Equity are meant cases, which, in the Jurisprudence of 
England, (the parent country,) are so called, as contra¬ 
distinguished from cases at the Common Law.' So 
that, in the Courts of the United States, Equity Juris¬ 
prudence generally embraces the same matters of juris¬ 
diction and modes of remedy as exist in England.- 
^ 58. In nearly all the States in which Equity Juris¬ 
prudence is recognized, it is now administered in the 
modes, and according to the forms which appertain to 
it in England, that is, as a branch of jurisprudence, 
separate and distinct from the remedial justice of 
Courts of Common Law.® In Pennsylvania it was 
formerly administered through the forms, remedies, and 
proceedings of the Commop Law; and was thus mixed 
up with legal rights and titles in a manner not easily 


1 Robinson v. Campbell, 3 Wheaton, R. 212, 221, 223; Parsons ». 
Bradford, 3 Peters, Sup. Ct. R. 433, 447 ; 3 Story, Comm, on Const. 
506, 507 ; Id. 644, 645 ;*U. S. v. Howland, 4 Wheaton, R. 115 ; 7 Dane, 
Abrid^. ch. 225, art. 1. 

2 See Foster v. Swasey, 2 Wood. & Min. 219. 

3 Fonblanq. on Eq. by Laussat, (edit. 1831,) p. 13 to 20; 7 Dane’s 
Abridg. ch. 225, art. l,j|,2. 
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comprehensible elsewhere.’ This anomaly^has been in 
a considerable degree removed by some recent legisla¬ 
tive enactments. In some of the States in the Union, 
distinct, Courts of Equity are established; in others, 
the powers are exercised concurrently with the Com¬ 
mon Law Jurisdiction by the same tribunal, being at 
once a Court of Law and a Court of Equity, somewhat 
analogous to the case of the Court of Exchequer in 
England. In others, again, no general Equity powers 
exist; but a few specified heads of Equity Jurispru¬ 
dence are confided to the ordinary Courts of Law, and 
constitute a limited statutable jurisdiction. ® 


1 Id. 18 to 20. 

2 Mr. Chancellor Kent, in a note to his Commentaries, has given a 
brief statement of the actual organization of Equity Jurisdiction in all the 
Slates ; to which T gladly refer the learned reader. 4 Kent, Comm. 
Lcct. 58, p. 1G3, note [d), A fuller account may be found in the preface 
to Campbell and Cambreleng’s American Chancery Digest, (edit. 1828,) 
in Mr. J.^anssat’s Edition of Fonblanque on Equity, vol. 1, p. 11 to 20 
(edit. 1831); and in Mr. Laussat’s Essay on P]quity in Pennsylvania, 
App. (18-J6.) As the systems of the different States are, in many cases., 
subject to legislative aulliority, whidli is frequently engaged in introducing 
modifications, a more minute detail would scarcely be of any permanent 
importance to the profession. The arlielo on Chancery Jurisdiction,, in 
the first volume of the American Jurist, p. 314, contains many very valu¬ 
able suggestions on this subject; and exhibits, in a striking manner, the 
importance of Equity Jurisprudence. See, also, 7 Dane’s Abridg. ch.225, 
art. 1, 2. 


n 
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CHAPTER HI 

GENERAL VIEW OF EQUITY JURISDICTION. 

■ 

§ 59. Having tracctl out the nature and history of 
Equity Jurisprudence, we are naturally led to the con¬ 
sideration of the various subjects which it embraces, 
and the measure and Extent of its jurisdiction. Courts 
of Equity, in the exercise of their jurisdiction, may, in 
a general sense, be caid to differ -from Courts of Com¬ 
mon Law, in the modes of trial, in the modes of proof, 
and in the modes of relief. One or more of these 
elements will he found essentially to enter, as an in¬ 
gredient, into every subject over which they exert their 
authority. Lord Coke has, in his summary manner, 
stated, that three things are to be judged of in the 
Court of Conscience or Equity, covin, accident, and 
•breach of confidence; ^ or, as we should now say, 
matters of fraud, accident, and »trust. Mr. Justice 
Blackstone has also said, that Courts of Equity are 
established, “to detect latent frauds and conceal¬ 
ments which the process of the Courts of Law is not 
adapted to reach; to enforce the execution of such 
matters of trust and confidence, as are binding in 
conscience, though not cognizable in a Court of Law; 
to deliver from such dangers, as are owing to misfor- 


* 4 Inst* 84; Com. Dig. Chancery, Z.; 3 Black. Comm. 431; 1 Eq. 
Abr. Courts, B. $ 4, p. 130 ; 1 Dane’s Abridg. ch. 9, art. 1. § 3; Earl of 
Bath ». Sberwin, Free. Ch. 261; S. C. 1 Bro. Pari. Cas. 266; Rex ti. 
Hare & Mann, 1 Str. 149, 150, Yorke, arguendo; 1 Wooddes. Lect. vii. 
p. 208,209; Bac. Abridg. Court of Chancery, C. 
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tune, or oversight; and to give a more specific relief, 
and more adapted to the circumstances of the case, 
than can always be obtained by the generality of the 
rules of the positive or Common Law.” ‘ 

§ 60. These, as general descriptions, are jrell 
enough; but they are far too loose and inexact to 
subserve the purposes of those who seek an accurate 
knowledge of the actual, or supposed, boundaries of 
Equity Jurisdiction. Thus, for example, although 
fraud, accident, and trust are proper objects of Courts 
of Equity, it is by no means true, that they are ex¬ 
clusively cognizable therein. On the contrary, fraud 
is, in many cases,* cognizable fti a Court of Law. 
Thus, for example, reading a deed falsely to an illite¬ 
rate person, whether it be so read by the grantee, or 
by a stranger, avoids it as to the other party at law.® 
And, sometimes, fraud, such as fraud in obtaining a 
will, or devise of lands, is exclusively cognizable there.® 
Many cases of accident are remediable at law, such 
as losses of deeds, mistakes in accounts and receipts, 
impossibilities, in the striqt performance of conditions, 
and other like cases. And even trusts, though in 
general of a peculiar and exclusive jurisdiction in 
Equity, are sometimes cognizable at law; as, for in¬ 
stance, cases of bailments, and that larger class of 
cases, where the action for money had and received 
for another’s use is maintained ex aequo at bono.^ 


r 1 Black. Comm. 93; and se%3 Black. Gomra. 429 to 432. 

2 Thoroughgood’s case, 2 Co. 9 a.; Hobart, R» 296 j Id. 126,330, 426; 
Shutter’s case, 12 Co. R. 90; Jenkin’s Cent. 166. 

3 1 Hovenden on f'rauds, Introd. p. 16; Id. ch. 10*p. 252; 1 Dane, 
Abridg. ch. 9, art. 1, § 3; 3 Wooddes. Led. Ivi. p. 477. 

* 3 Black, Comm. 431, 432; 1 Wooddes. Lect. tu. p. 208, 209. 
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§ 61. On the other hand, there are cases of fraud, 
of accident, and of trust, which neither Courts of 
Law, nor of Equity, presume to relieve, or mitigate.' 
Thus, a man may most unconscientiously wage his law 
in an action of debt; and yet, the aggrieved party 
will not be relieved in any Court of Law or Equity.® 
And, where the law has determined a matter, with all 
its circumstances, Equity cannot (as we have seen) 
internfeddle against the positive rules of law.® And, 
therefore. Equity will not interfere in such cases, riot- 
withstanding accident, or unavoidable necessity.'* This 
was long ago remarked by Lord Talbot, who, after 
saying: “ There ar® instances, irtdeed, in which a 
Court of Equity gives remedy, where the law gives 
none,” added. “But where a particular remedy is 
given by law, and that remedy is bounded and circum¬ 
scribed by particular rules, it would be very improper 
for this Court to take it up, where the law leaves it, 
and extend it further than the law allows.” ® And 
upon ‘this ground, relief was refused to a creditor of 
•the wife against her husban^ after her .death, though 
he had received a large fortune with her on his mar¬ 
riage.® So, a man may by accident omit to make a 
will, appointment, or gift, in favor of some friend or 
relative; or he may leave his will unfinished; and yet 
there can be no relief’^ And many cases of the non- 


4 

1 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, p. IG. 

9 Francis, Max. Introd. 6, 7. 

3 1 Fonbl. Eq. Bi 1, ch. 1, § 3; 1 Hpvend. on Frauds, Inlrod. p. 12, 
13. 

4 Ibid.; 1 Dane’s Abridg. ch. 9, art. 1,^2. 

5 Heard r. Strfhfoid, Cas. Temp. Talb. 174. 

6 Ibid. 

See Whitten r. Russell, 1 Atk. 448, 449 ; 1 Madd. Ch. Pr. 39 ; Id. 
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performance of conditions precedent are equally with¬ 
out redress.* So, cases of trust may exist, in which 
the parties must abide by-their own false confidence 
in others, without any aid from Courts of Justice. 
Thus, in cases of illegal contracts or those in which 
one party has placed property in the hands of another 
for illegal purposes, as for smuggling, if the latter re¬ 
fuses to account for the proceeds, and fraudulently or 
unjustly withholds them, the former must abide by his 
loss; for. In pari dcUclo melior est conditio possidentis, et 
defendeidis, is a maxim of public policy equally re¬ 
spected in Courts of Law and ^Courts of Equity.® 
And, on the other hand, where the fraud is perpetrated 
by one party only, still, if it involves a public crime, 
and redress cannot be obtained, except by a discovery 
of the facts from him personally, the law will not 
compel him to accuse himself of a crime; and there¬ 
fore the case is one of irremediable injury.® 

§ 02. These are but a few among many instances, 
which might bo selected, to establish the justice of the 
remark, that, even in cases professedly within the scope 
of Equity Jurisdiction, such as fraud, accident, and 


15, 46; 1 Wooddes. Lect. vii. p. 214 ; Com. Dig. Chancery, 3 F. 8 ; 1 
Fonbl. B. 1, ch, 3, ^ 7, and note {n) ; Francis, Max. M. 9, ^ 4. 

1 1 Madd. Ch. Pr. 3 j ; Popham v, Bainfield, 1 Vein. R. 83; Lord Falk¬ 
land V. Bertie, 2 Vern. 333 ; 7 Dane’s Abridg. ch. 225, art. 4, § 6.* 

2 Holman v, Johnson, Cowper, R. 841 ; Armstrong u. Toler, 11 Whea¬ 
ton, R. 258; Hannay v. Eve, 3 Cranch, R. 242 ; Grounds and Rudim. of 
the Law, M. 317, p. 260, edit. 1751 ; 7 Dane’s Abridg. ch. 220, art. 18; 
Smith V. Bromley, Dong. R. 696, note. The civij law has a Jike maxim; 
— Paria delicta muluti compesatione tolluntur. Breviar. Advocat. title 
Delictum. Paria sunt non esse aliquid, vel non esse legitim^. Id. Paria; 
Batty V. Chester, 5 Beavan, R. 103. 

3 Grounds and Rudim. of the Law, Introd. 6, 7 ; Id. M. 306, p, 226, 
edit. 1751 ; 2 Fonbl. Eq. B. 6, ch. 3, ^ 5. 
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trust, there are many exceptions; and that all that can 
be ascribed to such general allegations, is general 
truth.* The true nature and extent of Equity Juris¬ 
diction, as at present administered, must be ascertained 
by a specific enumeration of its actual limits in each 
particular class of cases, filling within its remedial 
justice.® This will, accordingly, bo done in the subse¬ 
quent pages. ' , 

§ G3. Before proceeding, however, to this distribu¬ 
tion of the subject, it may be well to take notice of 
some few maxims and rules of a general nature, which 
are of constant and tacit, and sometimes of express, 
reference in most 0 / the discussions arising in Equity, 
in order that avo may unde’’stand the true nature and 
extent of the meaning attached to them. 

§ 64. In the first place, it is a common maxim, that 
Equity follows the law, jJCq^iilas scqitUnr legem? I'his 
maxim is susceptible of various interpretations. It 
may mean, that Equity adopts and follows the rules of 
law in all cases, to which those rules may, in terras, be 
applicable j or it may meam, that Equity, in dealing 
with cases of an equitable nature, adopts and follows 
the analogies furnished by the rules of law.* Now, 


1 See Com. Dig. Chancery, 3 F. 1 to 9; 7 Dane’s Abridg. ch. 225,^ G ; 
1 Wooddes. Lect. vii. p. 200 to 215.* See Clough u. Ralcliflfe, 1 Do (Jex 
& Smale, R. 164. 

2 Df. Dane, in liis Abridgment and Digest, has devoted two large 
chapters to the consideration of the System and Practice of Equity, 
especially in the Courts of the United Slates. The diligent student will 
not fail to avail himself of this ample source of information. 7 Dane's 
Ahridg. ch. 225, 226, fr«m p. 516 to 030. 

3 1 Dane’s Ahridg. ch. 9, ari. 1, ^ 2 Grounds andlliidim. of the Law, 
M. 0, (edit. 1751.) See Earl of Bath v. Sherwin, 10 Mod. R. 1, 3; 
Cowper V, Cowper, 2 P. Will. 753. 

^ 3 Woodes. Led. Ivi. p. 479 to 482. 
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the maxim is true in both of these senses, as applied 
to dilFerent cases and different circumstances. It is 
universally true in neither sense; or, rather, it is not of 
universal application.' Where a rule^ either the 
Common or the Statute Law, is direct, and governs 
the case with all its circumstances, or the particular 
point, a "Court of Equity is as much bound by it, as a 
Court of Law, and can as little justify a.departure 
from it." If the law commands, or prohibits a thing to 
be done, Equity cannot enjoin thg contrary, or dispense 
with the obligation. Thus, since the law has declared, 
in England, that the eldest son shall take by descent 
the whole undcvised estate of his parent, a Court of 
Equity cannot disregard the canon of descent; but 
must give full effect and vigor to it in all controversies, 
in which the title is asserted." And yet, there are 
cases in which Equity will control the legal title of an 
heir, general or special, when it would be deemed 
absolute at law; and in which, therefore, so far from 
following the law, it openly abandons it. Thus, if a 
tenaut in tail, not knowing* the fact, should, upon his 
marriage, make a settlement on his wife, and the heir 
in tail should engross the settlement, and conceal the 
fact, although at law his title would be absolute, a 
Court of Equity ivould award a perpetual injunction 


^ Sir Thomas Clarke, (Master of the Rolls,) in one of his elaborate 
opinions, has remarked, in regard to uses and trusts, that, at law, the 
legal operation controls the intent; but, in Equity, the intent controls 
the legal operation of the deqd. Burgess v» Wheale, 1 W. Black. R. 
137. 

2 Kemp V. Pryor, 7 Vcs. 219 to 251 ; 2 Bac. Abridg. Court of Chan¬ 
cery, C. 

3 Grounds and Rudim. of the Law, M. 9, p. 16, (edit. 1751) ; Doct. 
and Stud. Dial. 1, ch. 20. 
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against asserting it to the prejudice of the settlement.' 
So, if an heir at law should, by parol, promise his father 
to pay his sisters’ portions, if he would not direct 
timber to be felled to raise them ; although discharged 
at Jaw, he would in Equity be deemed liable to pay 
them, in the same way, as if they had been charged on 
the land.® And many cases of a like nature may be 
put.® . * , 

§ 6*4 a* So, in many cases. Equity acts by analogy 
to the rules of Law jn relation to equitable titles and 
estates. Thus, although the Statutes of Limitations 
are in their terms applicable to Courts of Law only; 
yet Equity, by anafogy, acts .upon them, and refuses 
relief under like circrastances. Equity always discoun¬ 
tenances laches; and holds, that laches is presumable 
in cases, Avhere it is positively declared at law. Thus, 
in cases of equitable titles in land. Equity requires re¬ 
lief to be sought within the same period in which an 
ejectment would lie at law; and, in eases of personal 
claims, it also requires relief to be sought within the 
period prescribed for personal suits of a like nature.® 


^ Raw V, Potts, Free. Ch. 35 ; S. C. 2 Vein. R. 239. 

2 Dalton V. Poole, 1 Vent. R, 318. 

3 1 Fonbl. Eq. B. 1, ch. 3, ^ 4 ; Hobbs v. Norton, 1 Vern. R. 135; 
Neville r. Robinson, 1 Bro Ch. C. 543 ; Devenish v. Baines, Free. Ch. 3 ; 
Oldham v, Litchfield, 2 Freem. R. 284 ; Thynn v.Thynn, 1 Vern.R. 298 ; 
11 Ves, 638, 639; Gilb. Lex Praetor, 336 ; Sngden, Vendors, (7th edit.) 
p. 717, 718 ; 3 Wooddes. Lect. lix. p. 479 to 482 ; Id. 486, 490, 491. 

4 This section, and the succeeding- sections to ^ 65, were in the former 

editions misnumbered and repeated ; and they are therefore now marked 
^ 64. o, ^ 64. bt &c. to ^ 64. A;, after which the numbers regularly proceed, 
as before. ♦ 

3 Blanshard on Limit, ch. 4, p. 61 ; Edsell v. Buchanan, 1 Ves. R. 83; 
Com. Dig. Chanc. 1; Milford, PI, Eq. 269 to 274 ; 1 Madd. Ch. Pr. 79, 
80; 2 Madd. Ch. Pr. 244; Smith v. Clay, 3 Bro. Ch. R. 640, note; Chol- 
mondeley v. Clinton, 2 Jack. & Walk. 156; post, ^ 529. 
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And yet there are cases, in which the Statutes would 
he a bar at law, hut in which Equity would, notwith- 
standi^, grant relief; and on the other hand, there are 
cases, wliere the Statutes would not be a bar at law, 
but where Equity, notwithstanding, would refuse relief.* 
But all these cases stand on special circumstances, 
which Courts of Equity can take notice of^ when 
Courts of^Law may be bound by the positive bar of 
the Statutes. And there are many other cases, where 
the rules of Law and Equity, on similar subjects, are 
not exactly coextensive, as to the recognition of rights, 
or the maintenance, of remedy.® ^Thus, a person may 
be tenant by the courtesy of his wife’s trust estate; but 
she is not entitled to dower in his trust estate.® So, 
where a power is defectively executed. Equity will 
often aid it; whereas, at Law the act is wholly nuga¬ 
tory.'* 

§ G4 J). Other illustrations of the same maxim may 
be drawn from the known analogies of legal and trust 
estates. In general, in Courts of Equity, the same 
construction and effect are‘given to perfect or executed 
trust estates, as are given by Courts of Law to legal 
estates. The incidents, properties, and consequences 


1 See Pickering v. Lord Stamford, 2 Ves. jr. 289; Id. 582; 2 Madd. 
Cli. Pr. 244 to 247; Milford, PI. Eq. 269 lo 274; Blanahard on Limit, 
ch. 4, p. 61, 81, 82, 83 ; 1 Fonbl. Eq. B, 1, ch. 4, ^ 27, note (<;) ; Stack- 
house r. Barnstown, 10 Ves. 466; Bond v. Hopkins, 1 Sch. & Lcf. 413 ; 
1 Fonbl. Eq. B. 1, ch. 1,^3, note {g) ; Cowper u. Cowper, 2 P. Will. 
753. 

2 See Earl of Balh v. Sherwin, 10 Mod. R. 1, 3 ; S. C. 1 Bro. Pari. C. 

270 ; Doc. and Stud. Dial. 1, ch. 20. *' 

3 Cruise, Dig. tit. 12, ch. 2, tS 15; 1 Fonbl. Eq. B. I, ch. 6, § 9, note 
( 0 . 

4 1 Fonbl. Eq. B. 1, ch. 1, § 7, and note Ibid.; Id. B. 1, ch. 4, § 25, 
note (li). 
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of the estates are the same. The same restrictions are 
applied, as to creating estates, and bounding perpetui¬ 
ties, and giving absolute dominion over proper^j^l The 
same modes of construing the language and limitations 
of the trusts are adopted.^ But there are exceptions, 

■ as well known as the rule itself. Thus, executory 
trusts are treated as susceptible of various modifica¬ 
tions ^and constructions, not applicable to ^executed 
trusts.® And even at law, the words in a will are or 
may be differently construed, when applied to personal 
estate, from what they are when applied to real estate. 
In short, it may be correctly said, that the maxim, that 
Equity follows the law, is a maxim liable to many ex¬ 
ceptions; and that it cannot be generally alfumed, 
that, where there is no remedy at law in the given case, 
there is none-:n Equity; or, on the other hand, that 
Equity, in the administration of its own principles, is 
utterly regardless of the rules of law!® 

§ 64 e. Another maxim is, that where there is equal 
Equity, the law must prevail.* And this is generally 
true; for, in such a case, the Defendant has an equal 
claim to the protection of a Court of Equity for his title, 
as the Plaintiff has to the assistance of the Court to 
assert his title; and then, the Court will not interpose on 
either side; for the rule there is. In ocquali jure meloir 


1 3 Wooddes. Lect. lix. p. 479 to 463; 1 Fonbl. Eq. 13. 1, ch. 3, ^ 1, p. 
li7, note (^); Cowper v. Cowper, 2 P. Will. 753. 

‘-i 3 Wooddes. Lect. lix. p. 480 to 482 ; 1 Fonbl. Eq. B. 1, ch. 3, ^ 1, p. 
147, note (b). 

3 Kemp V. Pryor, 7 ve^. 249, 250. 

4 I Fonbl. Eq. B. 1, ch. 4, ^ 25, and note ; Id. ch. 5, § 3 ; 2 Fonbl. 
Eq, B. 6, ch. 3, § 3, and note (c); Id. B. 3, ch. 3, ^ 1; Milford, PI. Eq. 
274 ; Jeremy, Eq. Juried. 285 ; Fitzsimmons v, Gueslier, 7 Cranch, 2 
18 ; Caldwell i;. Ball, 1 T. R. 214. 



QENEBAL MAXIMS. 


CH. III.] 



est conditio possidentis} And the Equity is equal be¬ 
tween'^ persons, who have been equally innocent, and 
equaW^i^diligent. It it upon this account, that a Court 
of E(i[mty constantly refuses to interfere, either for re¬ 
lief or discovery, against a lond fide purchaser of*the 
legal estate for a valuable consideration, with notice of 
the adverse title, if he chooses to avail himself of the 
defence at the proper time and in the proper mode.* 
And it extends its protection equally, if the purchase 
is originally of an equitable t 41 e without notice, and 
afterwards, with notice, the party obtains, or buys in a 
prior legal title, in order to support his equitable title.® 
This doctrine applies strictly in all cases, where the 
title of the Plaintiff, seeking relief, is equitable. But 
it yet remains a matter of some doubt, whether it is 
apjdicable to the case of a Plaintiff, seeking relief upon 
a legal title."* The purchaser, however, in all cases, 
must hold a legal title, or be entitled to call for it, in 
order to give him the full protection of his defence ; for, 
if his title be merely equitable, then he must yield to a 


1 Mitf. PI. Eq. [315] 374; 1 Fonbl. Eq. B. 1 , ch. 4, ^ 35 ; Id. «h. 5, 
^ 3 ; 1 Madd. (^h. Pr. 170, 171 ; Jeremy on Equity Juried. 283; Jerrard 
V, Saunders, 2 Ves jr. 451; 2 Fonbl. Eq. B. 3, ch. 3, § 1. 

2 See Siigdcn on Vendors, (7tb edit.) ch. 16, p. 713, &c. ^ 10 ; Id. ch. 
18, p. 757, 7GJ, 763 ; Groimds and Rndim. of the Law, M. 236, (edit. 
17.5!) ; Story on Eq. PI. ^ 603, 604, 805, 806. 

See Sugden on Vendors, (7ih edit.) ch. 16, p. 713, 728; 1 Fonbl. Eq, 
P. 1, ch. 4, ^ 25, note (c) ; Post, 108, 139, 154, 265, 381, 409, 434, 
43(); (xrosvernor v. Allen, 9 Paige, R. 74, 76, 77. 

4 Sudden on Vendors, ch. 18, (7lh edit,) p. 762, 763; Id. ch. 18, 2 vol. 
309, 310, (9ih edit) ; Jeremy Ex. Juris. 285. — It is an apparent ano¬ 
maly in the general doctrine, that it should bif inapplicable to a bill for 
relief founded on a legal title. Against such a bill, Lord Thurlow deci¬ 
ded that a plea of a bona fide purchase, without notice, was no protection ; 
Williams c. Lambe, 4 Bro. Ch. C. 254. Lord Loughborough seems to 
have enieriairied a difTorent opinion; and the point has been contested by 
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legal and equitable title in the adverse parly.’ So, the 
purchaser must have paid his purchase-money before 
notice, for otherwise he will nof be protecte^’j.^apd if 
he have paid a part only, he will be protected imb 
only.® 

§ 64 d. But, even when the title of each party is 
purely equitable, it does not always follow that the 
maxiai admits of no |)reference of the one over the 
other. For, where the equities are in other I’espects 
equal, still another inj^xim may prevail, which is Qid 
prior est in tempore, potior est injure ; for precedency in 
time will, under many circumstances, give an advan¬ 
tage, or priority in right.^ Hence, when the legal 


some eJemenlary writcrs/and supported by others. Mr. Belt, in liis note 
to the case, 3 Bro. Ch. C. 264, insists on Lord Thurlow’s doctrine being 
right; so do ]\Ir. Roper, and Mr. Beames. But Mr. Sugden treats it as 
incorrect. See Jerrard r. Saunders, 2 Ves. jr. 454,458 ; Sugden on Ven¬ 
dors, (7th ed.) 762, 763; Id. ch. 18, (9th ed.) 2 vol. 309, 310 ; Roper, 
Husband and Wife, 446, 447; Post, ^ 410, note (1); Id. 436,630, 
631. — In Collins t’. Archer, 1 Russ. & Mylne, 284, 292, Sir John Leach 
followed the case of Williams v. Lambe ; and held, that the party was a 
bona fide purchaser for a valuable cor^pideralion without notice, was not 
available as a defence against a plaintiff, who relies upon a legal title.— 
On the other hand, Lord Abinger, in Payne v. Compton, (2 Y. & Coll. 
457, 461,) held, that such a purchase was a good defence against any 
claim in Equity by the owner of the legal estate. See also Wood u. Mann, 

1 Sumner, R. 504. 

1 Sugden on Vendors, (7th ed.) and Id. ch. 18 (9th ed.), 2 vol. p. 309, 
310 ; Id. ch. 18, p. 757 to 763 ; Grounds and Rudim. of the Law, M. 236, 
(ed. 1751) ; Com. Dig. Chancery, 4 W. 12; Davies v. Austin, 1 Ves. jr. 
247; Skirras v, Craig, 7 Cranch, R. 34; Whitfield v. Faussat, 1 Ves. 
387 ; Jeremy on Equity Jurisd. 286. 

2 Wood V. Mann, 1 Sumner, R. 506, 578; Flagg v. Mann, 2 Sumner, 
R. 487 ; Post, ^ 1502. 

3 I Fonbl. Equity, B. l,ch. 4, ^ 25 ; Fitzsimmons v. Guesticr, 7 Cranch, 

2 ; Berry r. Mutual Ins.^o. 2 John. Ch. R. 608; Beckett v, Cordley, 

1 Brown, Ch. R. 358; Mackrett v, Symmons, 15 Ves. R. 354; Berry r. 
Mutual Insur. Co. 2 John. Ch. R. 608. See Post, ^ 421 a. ; Minor v. 
Schenck, 3 Hill, N. Y. R. 228 ; Cherry r. Monro, 3 Barb. Ch. R. 618 ; 
Van Meter v, McFadden, 8 B. Monroe, 435. 
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estate is outstanding, equitable incumbrances must be 
paid., fording to priority of time.' And whenever 
the e^^es are unequal, there the preference is con- 
stantlyi'given to the superior Equity.® 

§ 64 e. Another maxim of no small extent is, that 
he who seeks Equity, must do Equity.® This maxim 
principally applies to the party, who is seeking relief, 
in the character of a Plaintitf id the Court. Thus, for 
instance, if a borrower of money upon usurious inte¬ 
rest seeks to hat^e the aid of a ^ourt of Equity in can¬ 
celling, or procuring the instrument to be delivered up, 
the Court will not interfere in his favor, unless upon 
the terms, that he will pay the lender what is really 
and honai, fide due to him. But if the lender comes into 
Equity, to assert and enforce his own claim under the 
instrument; there the borrower may show the invalidity 
of the instrument, and have a decree in his favor and a 
dismissal of the bill, without paying the lender any 
thing, for the Court will never assist a wrong doer in 
effectuating his wrongful and illegal purpose.* And 
the like principles will go,vern in other similar cases, 
where the transaction is not, a§ between the parties, 
grossly fraudulent, or otherwise liable to just exception.® 
Many other illustrations of the maxim, of a different 
nature, may readily be put. As, where a second incum- 


^ Tbid. note (f?). See Blake u. Hungerford, Free. Ch. 158. 

2 Jeremy, Eq. Jurisd. 285, 286. 

^ Grounds and Rudim. of the Law, M. 175; Id. 179 (edit. 1751) ; Com- 
Dig. Chan. 3 F. 3 ; McDonald v, Neilson, 2 Cowp. R. 139, Farr v. Sher- 
ifFe, 4 Hare, R. 521 ; Hanson v. Keating, 4 Ibid. 4 ; Bowser r. Colby, 
1 Ibid. 143 ; Secrest v. McKenna, 1 Stroh. Eq. if. 356, 7 B. Monroe, 571. 

4 Fonbl. Eq. B. 1 ch. 1, ^ 3, note (A); Id. B, 1, ch. 2, ^ 13 ; Masoti v. 
Gardiner, 4 Bro. ch. C. 44.5. 

5 Peacock v. Evans, 16 Ves. 511 ; Grounds and Rudim. of the Law, M. 
175, 179, (edit. 1751). 
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brancer seeks relief against a prior incumbrancer, 
who has a claim to tack a subsequent security, he 
shall not have it before paying both securities.' So, 
where a husband seeks to recover his wife’s.^^roperty, 
and he has made no settlement upon her, he shall not 
have it without making a suitable settlement. So, 
where an heir seeks possession of deeds in the'‘posses¬ 
sion of a jointress, he Shall not have relief, unless upon 
the terms ‘of confirming her jointure. So, where a 
party seeks the benefit of a purchase<made for him in 
the name of a trustee, who has paid the purchase-money, 
but to whom he is indebted.-for other advances, he 
shall not be relieved but upon 'payment of all the 
money due to the Trustee.* 


1 Com. Dig. Chancery, 3 F. 3; Sturgis v. Cliarnpneys, 5 Mylne & 
Craig, 97, 101, 10:2. In this case Ld. Coltenham said : “ Uhdouhiodly, 
for many purposes, this Court, acting upon the principle of following the 
law, deals with property coming'under its cognizance from the legal 
estate being outstanding, according to the rights which would exist at law ; 
but that is far from being universally true. Cholrnondely v. Clinton, 
(2 Met. 171; 2 J. & W. 1,) and the authorities upon which that decision 
was founded, are instances to the contrary. There are many cases in 
which this court will not interfere with a right which the possession of a 
legal title gives, although the effect be directly opposed to its own princi¬ 
ples as administered between parties having equitable interests only, such 
as in case of subsequent incumbrancers, without notice, gaining a preference 
over a prior incumbrancer by procuring the legal estate. It may be to bo 
regretted, that the rights of property should thus depend upon accident, 
and be decided upon, not according to any merits, but upon-grounds puie- 
]y technical. This, however, has arisen from the jurisdiction of law and 
equity being separate, and from the rules of equity, (better adapted than 
the simplicity of the common law’ to the complicated transactions of the 
present state of society,) though applied to subjects without its own ex¬ 
clusive jurisdiction, not Slaving, in many cases, been extended to control 
matters properly subject to the jurisdiction of the courts of common law. 
Hence arises the extensive and beneficial rule of this Court, that he who 
asks for equity roust do equity, that is, this Coutt refuses its aid to give 
to the plaintiff what the law would give him if the courts of common law 



§ 64 /. Another maxim of general use is, that 
Equality is Equity; or, as it is sometimes expressed, 
Equi^^iiSelighteth in Equality.^ And this Equality, ac¬ 
cording .^to Bracton, constitutes Equity itself ; JEgwias 
est rerun convenientia, gncB paribus in causis parm jtira 
desiderat, et omnia vere co-eequiparat, et dicUur cequitas, 
quasi wqualitas? This maxim is variously applied; as, 
for example, to cases of contriUution between cp-con- 
tractors, sureties, and, others; to cases of abatement of 
legacies, where there is a deficiency of assets ; to cases 
of apportionment of moneys due on incumbrances among 
different purchasers and claimants of different parcels of 
the land; and especially to cases of the marshalling 
and distribution of equitable assets.® For, although out 
of legal assets payment must be made of debts, in the 
course of administration, according to their dignity and 
priority of rights yet, as to equitable assets, all debts 
are generally deemed by Courts of Equity to stand in 
pari jure, and aro to be paid proportionally, without 
reference to their dignity, or priority of right at law.^ 


had jurisdiction to enforce it, without imposing upon him conditions which 
the Court considers he ought to comply with, although the subject of the 
condition should be one which this Court would not otherwise enforce.— 
If, therefore, this "Court refuses to assist a husband who has aban¬ 
doned his wife, or the assignee of an insolvent husband who claims against 
both, in recovering properly of the wife, without securing out of it for her 
a proper maintenance and support, it not only does not violate any princi- 
ciplc, but acts in strict conformity with a rule by which it regulates its 
proceedings in other cases.” 

^ Grounds and Rudim. of the Law, M. 91, (edit. 1751) ; Petit v. Smith, 

1 P. Will. 9 ; Hulrae v. Chitty, 9 Beavan’s R. 437. 

2 Bracton, Lib. 1, cap. 3, ^ 20; Plowden, Corhm. 467; Co. Litt. 24. 

3 Grounds and Rudim..of the Law, M. 91, (edit. 1751) ; 1 Wooddes. 
Lect. Ivi. p. 486, 487, 488, 490 ; Shepherd v. Gurnsey, 9 Paige, R. 357. 

4 3 Wooddes. Lect. Iviii. p, 406 to 468 ; Shepherd v. Guernsey, 9 Paige, 
R. 357. 
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And, here, we have another illustration of the doctrine, 
that Equity does not always follow the law.* 

§ 64 g. Another, and the lust, maxim which it seems 
necessary to notice, is, that Equity looks upon that as 
dofle, which ought to have been done. The true mean¬ 
ing of this maxim is, that Equity ivill treat the subject- 
matter, as to collateral consequences, and incidents, in 
the sg,me manner, as if the final acts, contemplated by 
the parties, had been executed, exactly as they ought 
to have been; not as the parties might have executed 
them.® But Equity will not thus consider things in 
favor of all persons;^ but only in favor of such as have 
a right to pray that the acts might be done.® And the 
rule itself is not, in other respects, of universal applica¬ 
tion ; although Lord Ilardwicke said, that it holds in 
every case except in dower.^ The most common cases 
of the application of the rule are under agreements. 
All agreements are considered as performed, which are 
made for a valuable consideration, in favor of persons 
entitled to insist upon their performance. They are to 
be considered, as done at the time, when, according to 
the tenor thereof, they ought to have been performed. 
They are, also, deemed to have the same consequences 
attached to them; so that one party, or his privies. 


1 1 Fonbl. Eq. B. 4, Pt. 2, ch. 2, § 1, and note ; 1 Madd. Ch. Pr. 4G6 ; 
Martin r. Marlin, 1 Ves. 211 ; 2 Black. Comm. 511, 512; Lewin v. Oak¬ 
ley, 2 Atk. 50; Newton v. Bennet, 1 Brown, Ch. Cas. 185; Silk v. 
Prime, 1 Bro. Ch. Cas. 1.38, note ; Hazlewood u. Pope, 3 P. Will. 322; 
Moses v» Murgatroyd, 1 Johns. Ch. H. 119; Livingston v. Newkirk, 
3 Johns. Ch. R. 319. 

2 1 Fonbl. Eq. B. l,*ch. 6, ^ 9; Francis,Maxims,M. 196 (edit. 1751); 
1 W. Black. 129. Sec Atwood v. Vincent, 17 Conn. 575. 

3 Burgess V, Wheate, 1 W. Black. 123, 129; Crabtree v. Bramble, 
3 Aik. 987 ; 1 Fonbl. Equity, B. 1, ch. 6, ^ 9, note (.s), 

^ Crabtree v. Bramble, 3 Atk. 687. 
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shall not derive benefit by his laches or neglect; 
and the other party, for whose profit the contract was 
designed, or his privies, shall not suffer thereby.' Thus, 
money convenanted, or devised, to be laid out in land, 
is treated as real estate in Equity, and descends to the 
heir. And, on the other hand, where land is contracted, 
or devised, to be sold, the land is considered and treat¬ 
ed as money.® There are exceptions to the doctrine, 
where other equitable considerations intervene, or where 
the intent of the parties leads the^ther way; but these 
demonstrate, rather than .shake, the potency of the 
general rule.® ^ ^ 

^ G4 li. There are, also, one or two rules, as to the 
extent of maintaining jurisdiction, which deserve notice 
in this place, as they apply to various descriptions of 
cases, and pervade whole branches of Equity Jurispru¬ 
dence, and cannot, therefore, with propriety, be exclu¬ 
sively arranged under any one head. 

S G4 /. One rule is, that, if, originally, the jurisdic¬ 
tion has properly attached in Equity in any case, on 
account of the supposed defect of remedy at law, that 
jurisdiction is not changed or obliterated by the Courts 
of law now eiitertaiuing jurisdiction in such cases, when 
they formerly rejected it. This has been repeatedly 
asserted by Courts of Equity, and constitutes, in some 
sort, the pole-star of portions of its jurisdiction. The 
reason is, that it cannot be left to Courts of Law to 


^ Grounds and Iludim. of the Law, M. 106, (e4it. 1731.) 

2 1 Fonbl. Eq. B. 1, ch. 6, ^ 9,'oote ((); Gilbert, Lex Prretor, 
243, 244 ; Fletcher v. Ashburner, 1 Bro. Ch. C.*497; Craig v. Leslie, 
3 Wheat. R. 663, 577; 3 Wooddes. Lect. Iviii. p, 460, 468. 

3 Ibid. — The whole of this doctrine was very much considered l^y 
the Supreme Court, in the case of Craig o. Leslie, 3 Wheaton, R. 663, 
where a very elaborate opinion was delivered by Mr. Justice Washington. 
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enlarge, or to restrain the powers of Courts of Equity 
at their pleasure. The jurisdiction of Equity like that 
of Law, must be of a permanent and fixed character. 
There can be no ebb or flow of jurisdiction, dependent 
upon external changes. Being once vested legitimately 
in the Court, it must remain there, until the Legislature 
shall abolish, or limit it; for, without some positive act, 
the just inference is,'that the legislative pleasure is, 
that the jurisdiction shall remain upon its old founda¬ 
tions. This doctrine Ji.as been a good deal canvassed in 
modern times; and it has been especially the subject 
of commentary by jome of the greatest Equity Judges 
who have ever adorned the Bench.^ Lord Eldon, upon 
one occasion, said: *‘Upon what principle can it be 
said, [that] the ancient jurisdiction of this Court is de¬ 
stroyed, because Courts of Jjaw now, very properly, 
perhaps, exercise that jurisdiction, which they did not 
exercise forty years ago? Demands have been fre¬ 
quently recovered in Equity, which now could be with¬ 
out difficulty recovered at law, &c. I c.annot hold, 
that the jurisdiction is gone, merely because the Courts 
of Law have exercised an equitable jurisdiction.”® 

§ 64 k. Another rule respects the exercise of juris¬ 
diction, when the title is at law, and the party comes 
into Equity for a discovery, and for a relief, as conse¬ 
quent on that discovery.* In many c.ases it has been 
held, that, where a party has a just title to come into 
Equity for a discovery, and obtains it, the Court Avill go 


> See Atkinson v. Beonard, 3 Bro. Ch. 11. 218 ; Ex parte Greenway, 
6 Ves. 812 ; East India Company v. Boddam, 9 Ves. 109, 469 ; Bromo* 
ley V. Holland, 7 Ves. 19 to 21 ; (hooper, Eq. PI. ch. 3, p. 12C, 129. 
Sec also Biddle o. Moore, 3 Barr, 101. 

^ Kemp t). Pryor, 7 Ves. 249, 250. 
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on, and give him the proper relief; and not turn him 
round to the expenses and inconveniences of a double 
suit at law. The jurisdiction having once rightfully 
attached, it shall be made effectual for the purposes^of 
complete relief. And it has accordingly been laid down 
by elcmpntary writers of high reputation, that “ The 
Court, having acquired cognizance of the suit for the 
purpose of discovery, will entertain it, for the pui^oso 
of relief, in most cases of fraud, account, accident, and 
mistake.” ‘ The ground is stated*to be the propriety of ^ 
preventing a multiplicity of suits;® a ground, of itself 
quite reasonable, and sufficient to justify the relief, and 
one, upon which Courts of Equity act, as we shall pre¬ 
sently see, as a distinct ground of original jurisdiction.® 


1 1 Foiibl. Eq. 15. 1, ch. 1, ^ 3, note (/); Coop. Eq. PI. Introd. 
p. xxxi. ; Middletown Bank v. Russ, 3 Conn. R. 135. 

‘-2 The passage from Fonblanque on Equity deserves to be quoted at 
largo. “The concurrence of jurisdiction may, in the greater number of 
cases in which it is exercised, be justified by the propriety of preventing 
a multiplicity of suits ; for, as the mode of proceeding in Courts of Law 
requires the plaintiff to establish his case without enabling him to draw 
the necessary evidence from the examination of the defendant, justice 
could never be attained at law in those cases where the principal facts 
to be proved by one parly are confined to the knowledge of the other 
party. In such cases, therefore, it becomes necessary for the party 
wanting such evidence to resort to the extraordinary powers of a Court 
of Eciuity, which will compel the necessary discovery; and the Court, 
having acquired cognizance of the suit for the purpose bf^discovery, will 
entertain it for the purpose of relief, in most cases of fraud, account, 
accident, and mistake.” 

3 See Jesus College v. Bloom, 3 Atk. 262, 263. In Pearce v. Cres- 
wick, 2 Hare, R, 293, Mr. Vice-Chancellor Wigrara said: “ The first 
proposition relied upon by the plaintiff in suppoi^ of the Equity of his 
bill was this, that the case was one in which the right to discovery would 
carry with it the right to relief. And, undoubtedly, dicfa are to be met 
with tending directly to the conclusion, that the right to discovery may 
entiile a plaintiff to relief also. In Adley v. The Whitstable Company, 
(17 Ves* 329,) Lord Eldon says: * There is no mode of ascertaining what 
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§ 65. It is observable, that the guarded language 
used is, “ in most cases,” although it is certainly diffi¬ 
cult to perceive any solid ground, why the jurisdiction 
shpuld not extend to all cases, embraced by the general 
principle. But the qualification is made with reference' 
to the bearing of some of the authorities. Thedearned 
author of the Treatise on Equity,’ has laid down the 
principle in the broadest terms. ‘‘And when,” (says 
he,) “ this Court can determine the matter, it shall not 
be a handmaid to the bther Courts; nor beget a suit to 


is due, except an account in a Court of Equity ; but, it is said, the parly 
may have disco\3ry and then go to law. The answer to that is, that the 
right to the discovery carries along with it the right to relief in Equity.* 
In Ryle v. Hagjie, (1 Jac. & Walk. 23fi,) Sir Thomas Plumer said: 
‘ When it is admitted that a parly comes here properly for the discovery, 
the Court is never disposed to occasion a multiplicity of "'suits by making 
him go to a Court of Law for the relief.* And in McKenzie v. Johnston, 
(1 Madd. 373,) Sir J. Leach says : * The plaintiff can only learn from 
this discovery of the defendants*how they have acted in the execution of 
their agency, and it would be most unreasonable that he should pay them 
for that discovery if it turned out that they had abused his confidence ; 
yet such must b' the case if a bill for relief will not lie.* 

“ Now, in a case in which I think that justice requires the.Court, if pos¬ 
sible, to lind an ‘Equity in this bill, to enable it, once for all, to decide the 
question between the parties, I should reluctantly deprive the plaintiff of 
any remedy to which the dicta I have referred to. may entitle him. But 
1 confess the arguments founded upon these dicta, appear to me to be 
exposed to the objection of proving far too much. They can only be 
reconciled with the ordinary practice of the Court, hy understanding them 
as having been uttered with reference in each case to the subject-matter 
to which they were applied, and not as laying down any abstract propo¬ 
sition so wide as the plaintiff*s argument requires. I think this part of 
the plaintiffs case cannot be slated more highly in his favor than this, 
that the necessity a pay:ty may be under (from the very nature of a given 
transaction) to come into Equity for discovery, is a circumstance to be 
regarded in deciding upon the distinct and independent question of equita¬ 
ble jurisdiction ; further than this I have not been able to follow this 
branch of the plaintiffs argument.” 

1 Mr. Ballow. 
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be ended elsewhere.”^ There are many authorities, 
which go to .support this proposition. But there are 
many, also, which are irreconcilable with it, or at least 
which contain exceptions to it. 

§ G6. Mr. Fonblanque has remarked: “ There tire 
some cases, in which, though the plaintiff might be re¬ 
lieved at law, a Court of Equity, having obtained juris¬ 
diction for the purpose of discovery, will entertaip the 
suit for the purpose of relief. But there certainly are 
other cases, when, though the pbvntiff may be entitled 
to discovery he is not entitled to relief. To strike out 
the distinguishing j)rinciple, upoji which Courts of 
Equity in such cases have proceeded, would be ex¬ 
tremely useful. But, after having given considerable 
attention to the subject, I find myself incapable of re¬ 
conciling the various decisions upon it.”® What the 
learned author desired to ascertain, has been found 
equally einbarra.ssing to subsequent inquirers; and 
there is a distressing uncertainty in this branch of 
Equity Jurisdiction in England.® 

§ ()7. In cases of account, there seems a distinct 
ground upon which the jurisdiction for discovery 
should incidentally carry the jurisdiction for relief. 
In the first place, the remedy at law, in most cases of 
this sort, is imperfect or inadequate. In the next 
place, where this objection does not occur, the disco¬ 
very sought must often be obtained through the instru- 
mtmtality of a master, or of some interlocutory order 
of the Court; in which case it would seem strange, 

• 2 FonbI Kq. B. 6, ch. 3, ^ (5.—This is the very language of the 
Lord Keeper (afterwards Lord Chancellor Notiingham,) in Parker v. 
Dee, 2 Ch. Gas. 200, 201. 

8 2 Foiibl. 11. 6, ch. 3, ^ 6, note (r). 

3 Coop. Fq. PI. ch. 3, ^ 3, p. IBS, ISO. 
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that the Court should' grant some, and not proceed to 
full, relief.* In the next place, in cases not falling 
under either of these predicaments, the compelling of 
the production of vouchers and documents would seem 
to1)elong peculiarly to a Court of Equity, and to be a 
species of relief. And, in the last place, where neither 
of the foregoing principles applies, there is great force 
in the ground of suppressing multiplicity of suits, con- 
.stituting, as it does, a peculiar ground for the inter¬ 
ference of Equity.® * 

§ 68. Cases of accident and mistake furnish like 
reasons for extending the jurisdiction to relief where 
it attaches for discovery. The remedy at law is not 
in such cases, (as we shall presently see,) either com¬ 
plete or appropriate. And cases of fraud are least of 
all those in which the complete exercise of the juris¬ 
diction of a Court of Equity in granting relief ought 
to be questioned or controlled ; since, in addition to all 
other reasons, fraud constitutes the most ancient found¬ 
ation of its power; and Equity sifts the conscience of 
the party, not only by requiring his own answer under 
oath, but by subjecting it to the severe scrutiny of 
comparison with other competent testimony; thus nar- 


1 3 Black. Comm. 437 ; Mitf. Eij. PI. by Jeremy, p. 119, 120, 123 ; 
Corporation of Carlisle v. Wilson, 13 Ves. 278, 279. 

2 See Jesus College v. Bloom, 3 Atk. 262; S. C. Ambler, II, 54.— 
The full concurrency of jurisdiciion of Courts of Equity for relief in all 
matters of account, whether there be a remedy at law or Oot, seems to 
have been largely insisted on by Lord Erskine, in The Corporation of 
Carlisle v. Wilson, (13 Ves. 278, 279.) And it was positively asserted 
by the Court of Errors*in New York, in Ludlow v. Sitnond, (2 Caines, 
Cas. in Err. 38, 39, 63, 54.) In Ryle v. Haggle, (I Jac. & Walk. 234,) 
the Master of the Rolls, said; ** When it is admitted that a party comes 
here properly for a discovery, the Court is never disposed to occasion a 
multiplicity of suits, by making him go to a court of law for the relief.” 
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rowing the chances of successful evasion, and com¬ 
pelling the party to do equity, as it shall appear upon a 
f^ull survey of the whole transaction. Indeed, in many 
cases of fraud, what should be the nature and extent of 
the redress, whether it should be wholly legal or wb<dly 
equitable, or a mixture of both, can scarcely be de¬ 
cided, but upon a full hearing upon all the proceedings 
in the cause. 

§ 69. But there are cases, if not leading authorities, 
which it is not easy to reconcile with the principles 
already stated in matters of fraud, accident, mistake, 
and account.^ Some of them ma^ have been adjudged 
upon their own peculiar circumstances; or they may 
stand upon some ground which leaves these principles 
untouched. Others arc not susceptible of such a classi¬ 
fication, and must cither be rejected altogether, or be 
admitted to a considerable extent to overturn these 
principles.^ 


1 2 Fonbl. Eq, B. G, cli. 3, ^ 6, qpte (r). 

2 In Parker v. Dee, (2 Chan. (/as. 200,) ihe bill was against an Exe¬ 
cutor for a discocery of assets and payment; and relief was decreed by 
Lord Noltinilham. In Bishop of Winchester v. Knight, (1 P. Will. 406,) 
the hill was for a discovery and an account of ore, dug by a tenant during 
his life, and by his heir, against the executor and heir ; and the Court 
maintained the suit, directing a trial at law, and after the trial granted 
relief. In Story v. Lord Witid3()r,*(*3 Atk. 630,) the bill was for an 
account of the profits of a colliery, upon a legal title asserted by the 
plaintiflf; Lord Ilardvvicke sustained the bill for the account because (he 
said) this is not a title of land, but of a colliery, which is a kind of trade ; 
and therefore an account of the profits may be taken here. (See also 
Jesus C(dloge v. Bloom, 3 Aik. 262.) The same learned Chancellor, in 
Sayer v. Pierce, (I Ves. 232,) seems to have proceeded on the same 
ground, liolding, that the parly being out of possession of lands, generally, 
was not eniitlod to maintain a bill for an account of profits alone; but he 
retained the bill in that case, directing a trial at law upon the ground, 
that it asked to ascertain boundaries. In Leo v, Alston, (1 Bro. Ch. R* 
194,) a bill for an account of timber, cut by a tenant for life, impeachabel 
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§ 70. But when we depart from matters of fraud, 
accident, mistake, and account, as the foundations of 
a suit in Equity, it is far more difficult to ascertain the 
boundary, where the right of a Court of Equity to 
entertain a bill for relief, as consequent upon the juris- 

for waste, was entertained liy tprd Tliurlow, and relief granted. In Jesus 
College V, Hloom, (3 Atk. 202 ; S. 0. Ambler, R. 54,) which was a bill for 
an account and satisfaction for waste, in cutting down timber before the 
assignment, against an assignee of the lessee of the plaintilfs, Lord llaicl- 
wicke said : “ Upon the opening of the case, the bill seems improper, and 
an action of trover is the proper remedy. Where the bill is for an injunc¬ 
tion, and waste has been already corniniiled, the Court, to prevent a double 
suit, will decree an account and salisfadion for what is past.” And be¬ 
cause the bill sought an account only against the assignee for waste 
before the assignment, and without praying an injunction, his Lordsship 
dismissed the bill. The same point was held in Smith t. f^ooke, (3 Atk. 
R. 378, 381.) In Geast v. Haikcr, {2 Hro Ch. fit,) the bill was for a dis¬ 
covery of the qnaniiiy of coal and coke, sold from a mine let by plainiifT 
to defendant upon a reservation of one shilling for every slack of coal 
sold, &c., and prayed an issue to try v\ hat quantity a slack should coniain, 
and suggested a custom of the country. The Master of the lUdls (Lord 
Kenyon) said, if it were now^ necessary either to decree account, or dis¬ 
miss the bill, he would do the latter, as he was clear the remedy was at 
law. (S. cited in Harwood v. (Iglarider, 0 Ves. 225 ) Why the 
remedy and account should not be given in Kquity, is not stated ; and it 
is difficult to see; since it is clear, that the hill was good for the discovery, 
and it was obtained. In Sloane r. Ileatfield, (iliinb R. ]H,) the hill was 
for a discovery of treasure trove, and relief; and ihe Court held it good for 
discovery ; but that the plainiiff could not have relief; because he might 
bring trover at law. In Ryle v. Ilangic, (I Jac. & Walk. 234,) an ofqio- 
siie course was adopted upon the professed ground of avoiding a inolnpli- 
ciiy of suits, the party having a good ground to seek a discovery, and 
there being a remedy at law. In The Duke of Leeds v. New Railnor, 
(2 Bro. Ch. R. 338, 519,) Lord Thurlow reversed the decree of the l\la.sier 
of the Rolls, denying relief, because there was a remedy at law, upon the 
ground, that the hiil being retained for a year, the right to grant relief in 
Equity was thus far admitted, and it ought to give entire relief. See 
Mr. Fonblanque’s comments on this case, in 1 Eonbl. Kq. IL I, ch. 3, ^ 3, 
note (gj) p. 156. See Mr. Blunt’s note to the case of Jesus College v. 
Bloom, Ambler, 54 ; 1 Fonbl. Eq. B. 1, ch. 3, ^ 3, note (g) ; Ante, ^ 01 A:, 
and note. ^ 
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diction for discovery, begins, and where it ends.’ The 
difficulty is increased by the recent rule adopted in 
the Courts of Equity in England, (of which we shall 
have occasion to speak more fully hereafter,) that, if 
the party seeks relief, as well as discovery, and he' is 
entitlec}^ to discovery only, a general demurrer will lie 
to the whole' bill.® The effect of this rule is, that a 
plaintiff may be compelled, in a cloubtful case, to frame 
his bill for a discovery in the first instance, and hav¬ 
ing obtained it, he ’may be compelled to ask leave to 
amend, (which will not ordinarily be granted, unless it 
is clear, that the proper^ relief is Equity,) and then 
he may try the question, whether he is entitled to relief 
or not.® 

§ 71. In America, a strong disposition has been 
shown to follow out a convenient and uniform principle 
of jurisdiction, and to adhere to that, which seems 
fornjerly (as we have seen) to have received the ap¬ 
probation of Lord Nottingham.* The principle is, that 
where the jurisdiction once attaches for discovery, and 
the discovery is actually obtained, the Court will 
farther entertain the bill for relief, if the plaintiff^rays 
it. This has been broadly asserted in many cases,® and 
certainly possesses the recommendation of simplicity 


1 See Ryle r. Haggie, 1 Jac. & Walk. 234 ; Pearce v. Creswick, 
2 Hare, R. 243 ; Post, § 620. 

2 Ante, § 64 § 71 to 74 ; Story, Eq. Plead. ^ 312, ^ 545. And see 

Miichell V. Greene, 10 Mete. 101. ' 

3 Post, ^ 690, 691 ; Milford, Eq. PI. by Jeremy, p. 183, 163, note (n); 
Cooper, Eq. PI. cli. 1, ^ 3, p. 58 ; Id. ch. 3, ^ 3, p. 188 ; Story on Equity 
Pleadings, § 312, and note (1); Lousada v. Templer, 2 Russ. R. 564 ; 
Frielas v. Don Santos, 1 Y. and Jerv. 577; Severn r. Fletcher, 5 Sim. R. 
457. 

4 Ante, § 65, note (3); Post, ^ 691. 

5 See Sanborn v. Kiitredgo, 18 Verm. 632. 

8 * 
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and uniformity of application; and escapes from what 
seems to be the capricious and unintelligible lino of 
demarcation, pointed out in the English authorities. 
Thus, it has been laid down in the Courts of New 
York, upon more than one occasion, as a settled rule, 
that, when the Court of Chancery has gained j.urisdic- 
tion of a cause for one purpose, it may rfetain it gene¬ 
rally .for relief.' A similar doctrine has been asserted 
in other States; ® and it has been affirmed in the. Su¬ 
preme Court of the United States. On one occasion, 
it was laid down by the last-named Court, “That, if 
certain facts, essentuil to the merits of a claim purely 
legal, be exclusively within' the knowledge of the 
party, again.^t whom that claim is asserted, he may 
be required in a Court of Chancery to disclose those 
facts; and the Court, being thus rightly in possession 
of the cause, will proceed to determine the whole 
matter in controversy.” ® 

§ 72. This doctrine, however, though generally true, 
is not to be deemed of universal application.^ To 
justify a Court of Equity *in granting relief, as con- 
sequAt upon discovery, in cases of this sort, it seems 
necessary, that the relief should bo of such a nature 
as a Court of Equity may properly grant in the ordi- 


1 Armstronjy v. Gilchrist, 2 Johns. Cas. 424 ; Rathbone v. Warren, 10 
Johns. R. 587, 596 ; Kinj,^ v. Baldwin, 17 Johns. R. 384. See also l^eroy 
V. Veeder, 1 Johns. Cas. 417 ; S. C. 2 Cain. Cas. in Err. 175 ; Hepburn v. 
Diindas, 1 Wheat. R. 197; Ludlow v. Simmond, 2 Cain. Err. 1, 38, 51, 
52. 

2 Chichester's Executor v. Vass's Administrator, 1 IMnnf. R. 08 ; 
Isham V. Gilbert, 3 Con^ct. R. 166Furguson v. Waters, 3 Bibb, 303 : 
Middletown Bank v. Russ, 3 Connect. R. 139. 

3 Russell V. Clarke’s Executors, 7 Cranch, 69. See Foster v. Swasey, 
2 Wood. & Min. 217. 

^ Middletown Bank v. Russ, 3 Connect. R. 135, 140; Id. 160. 
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nary exercise of its authority. If, therefore, the 
proper relief be by an award of damages, which can 
alone be ascertained by a Jury, there may be a strong 
reason for declining the exercise of the jurisdiction,' 
since it is the appropriate function of a Court of Law 
to suppyintend such trials. And, in many other cases 
where a question arises, purely of matters of fact, fit 
to be tried by a Jury, and the relief is dependent 
upon that question, there is equal reason that the 
jurisdiction for relief sliould be altogether declined; 
or, at all events, that if the bill is retained, a trial at 
law should be directed by the Cqjirt, and relief grant¬ 
ed, or withheld, according to the final issue of the 
trial. Thus, if a bill seeks the discovery of a contract 
for the sale of goods and chattels, or of a wrongful 
conversion of goods and chattels, and the breach of 
the contract, or the conversion of the goods and chat¬ 
tels, is ])roi)erly remediable in damages, to be ascer¬ 
tained by a Jury, the relief seems, properly to belong 
to a (/ourt of Law. In like manner, questions of 
fraud in obtaining and executing a will of real estatej 
and many cases of controverted titles to real estate, 
dc[)endent partly on matters of fact, and partly on 
matters of law, are properly triable in an ejectment, 
and may well be left to the common tribunals.® And 
it has accordingly been htid down in some of the 
American Courts, that, under such circumstances, 
where the verdict of a Jury is necessary to ascertain 
the extent of the relief, the plaintiff should be left to 
his action at law, after the discovery is obtained.® 


1 See Denny v. Gilman, 26 Maine, 149. 

2 Jones V. Jones, 3 Menv. JR. 161 ; Riflgeway r. Roberts, 4 Hare, 
116. 



3 Lynch v, Sumral, 1 Marsh. Kentuck. R. 469. 
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§ 73. The distinction, here pointed out, furnishes a 
clear line for the exercise of Equity Jurisdiction in 
cases whore relief is sought upon hills of discovery; 
and, if it should receive a general sanction in the 
American Courts, it will greatly diminish the embar¬ 
rassments, which have hitherto attended many, inves¬ 
tigations of the subject. In the present state of the 
authorities, however, little more can bo absolutely 
affirmed, than these propositions; first, that in bills 
of discovery, seeking relief, if any part of the relief 
sought be of an equitable nature, the Court will retain 
the bill for completp relief; secondly, that in matters 
of account, fraud, mistake, ana accident, the jurisdic¬ 
tion for relief will, generally, but not universally, be 
retained an'^ favored; and thirdly, that in cases, where 
the remedy at law is more appropriate than the remedy 
in Equity, or the verdict of a Jury is indispensable to 
the relief sought, the jurisdiction will either bo de¬ 
clined, or, if retained, will be so, subject to a trial at 
law. 

§ 74. From what has been already stated, it is 
manifest, that the jurisdiction, in cases of this sort, 
attaches in Equity solely on the ground of discovery.’ 
If, therefore, the discovery is not obtained, or it is used 
as a mere pretence to give jurisdiction, it would be a 
gross abuse to entertain the suit in Equity, when the 
whole foundation, on which it rests, is either disproved, 
or it is shown to be a colorable disguise for the pur¬ 
pose of changing the forum of litigation. Hence, to 
maintain the jurisdiction for relief, as consequent on 
discovery, it is necessary, in the first place, to allege 
in the bill, that the facts are material to the plaintiff’s 


1 See Shepard v. Sanford, 3 Barb. Ch. R. 127. 
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case, and that the discovery of thena by the defendant 
is indispensable, as proof; for if the facts lie within the 
knowledge of witnesses, who may be called in a Court 
of Law, that furnishes a sufficient reason for a Court 
of Equity to refuse its aid. The bill must, therefore, 
allege, j^and if required, the fact must be established,) 
that the plaintilT is unable to prove such facts by other 
testimony.^ In the next place,* if the answer w)iolly 
denies the matters of fact, of which discovery is sought 
by the bill, the latter must be dismissed ; for the juris¬ 
diction substantially fails by such a denial.® 


' GeUttin r. Hoyt, I Johns. Cli. R. 513 : Seymour v. Seymour, 4 Johns. 
Ch.'U 1(19; Pryor v. Adams, I Call, R. 3H-2 ; Duvalls v. Rose, 2 Munf. 
R. 290, *290 ; Bass r. Bas^*, 1 II. Monf 47H. 

2 Russian D. (>larke*s 7 (^ratich, 09 ; Ferguson v. W.aters, 

3 Bihli. R. 303 ; Nourse r. Gregory, 3 Lilt. K. 378; Robinson v. Gilbraiih, 

4 Bibb. K. 181. 
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CHAPTER IV. 

CONCURRENT JURISDICTION OF EQUITY. — ACCIDENT. 

§ Tj). Having disposed of these matters, which may 
in some sort be deemed preliminary, the next inquiry, 
which will occupy our.attention is, to ascertain the true 
boundaries of the jurisdiction at present exercised by 
courts of Equity. 3^he subject hpre naturally divides 
itself into three great heads, the concurrent, the exclu¬ 
sive, and the auxiliary or supplemental jurisdiotign.^ 
As the concurrent jurisdiction is that, which is of the 
greatest extent, and most flimiliar occurrence in prac¬ 
tice, I propose to begin with it. 

§ 76. The concurrent jurisdiction of Courts of Equity 
may be truly said to embrace, if not all, at least a very 
large portion of the orignal jurisdiction, inherent in the 
Court from its very nature,‘or first conferred upon it 
upon the dissolution or partition of the powers of the 
Great Council, or Aiila JRcgis, of the King. Wo have 
already seen, that it did not take its rise from the intro¬ 
duction of technical uses or trusts, as has sometimes been 
erroneously supposed.^ Its original foundation, then, 
may be more fitly referred to what Lord Coke deemed the 


J In this division I follow Mr. Fonblanqiieand Mr. Jeremy ; and though 
a more philosophical division might be made, I am by no means certain 
that it would be more* convenient. Mr. Maddock has made a different 
division ; but, upon reflection, 1 have not been inclined to give it a prefe¬ 
rence. 1 Fonbl. £q. B. 1, ch. I, ^3, note {J) ; Jeremy on Eq. Jurisd. 
Introd. p. xxvii, 

2 Ante, ^ 42, 43; 1 Cooper’s Public Records, 357. 
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true one — fraud, accident and confidence.' In many 
cases of this sort, Courts of Common Law are, and for a 
long time have been, accustomed to exercise jurisdiction, 
and to afford an adequate remedy. And in many other 
cases, in which anciently no such remedy was allow’ed, 
their jurisdiction is now expanded, so as effectually to 
reach them.® Still, however, there are many cases of 
fraud, accident, and confidence, Xvhich either Courts of 
Law do not attempt to redress at all; or, if they do, the 
redress which they afford, is inadequate and defective.® 
The concurrent jurisdiction, then, of Equity, has its 
true origin in one of two sources; either the Courts of 
Law, although they have generaf jurisdiction in the 
matter, cannot give adequate, specific, and perfect re¬ 
lief; or, under the actual circumstances of the case, they 
cannot give any relief at all. The former occurs in all 
cases, w'hcn a simple judgment for the plaintiff, or for 
the defendant, does not meet the full merits and exigen¬ 
cies of the case; but a variety of adjustments, limita¬ 
tions, and cross claims, are to be introduced, and finally 
acted on; and a decree, meeting all the circumstances 
of the particular case between the very parties, is indis¬ 
pensable to complete distributive justice. The latter 
occurs, when the object sought is incapable of being 
accomplished by the Courts of Law; as, for instance, a 
perpetual injunction, or a pijeventive process, to restrain 
trespasses, nuisances, or waste.' It may, therefore, be 


' 4 Inst. 81; Earl of Bath v. Sherwin, 10 Mod. 1; 3 Black. Comm. 
431. 

2 3 Black. Comm. 431, 433. 

3 See 7 Dane’s Abridg. ch. 325, art. 5, ^ 10 ; art. 0, § 1 ; Com. Dig. 
Chancery, 3 F. 8. 

* See Jeremy on Eq. Jurisd. 292; Id. 307; 3 Wooddes. Lect. Ivi. 
p. 397, &c.; Beames, Eq. PI. ch. 3, p. 77, 78. 
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said, that the concurrent jurisdiction of Equity extends 
to all cases of legal rights, where, under the circum¬ 
stances, there is not a plain, adequate, and complete 
remedy at law.^ 

§ 77. The subject, for convenience, may bo divided 
into two branches; (1.) that, in which the subject-mat¬ 
ter constitutes the principal (for it rarely constitutes the 
sole)^ground of the jufisdiction; and (2.) that, in which 
the peculiar remedies atforded by Courts of Equity 
constitute the principaj (although not always the sole) 
ground of the jurisdiction. Of these we shall endeavor 
to treat successively in their order, beginning with that 
of the subject-matter, wdiere the relief is deemed more 
adequate, complete, and perfect in Equity than at Com¬ 
mon Law; but where the remedy is not, or, at least, 
may not be, cf a peculiar and exclusive character.® It 
is proper, however, to jidd, that, as the grounds of juris¬ 
diction often run into each other, any attempt at a 
scientific method of distribution of the various heads 
would be impracticable and illusory. 

§ 78. And, in the first phvee, let us consider the cases, 
where the jurisdiction arises from accident. By the 
terra, acetdcnl, is here intended, not merely inevitable 
casualty, or the act of Providence, or W'hat is technically 
called VIS major, or irresistible force; but such unfore¬ 
seen events, misfortunes, losses, acts, or omissions, as are 
not the result of any negligence or misconduct in the 
party.^ Lord Cowper, speaking on the subject of acci- 


1 Com. Dig. Chancery, 3 F. 9. 

2 See Milford, PJ. Eq#by Jeremy, 111 ; 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, 
note (/■), p. 12. 

3 Grounds and Rudim. of the Law, M. 120, p. 81, (edit. 1781.) See 
Jeremy on Equity Jurisd. B. 3, Ft. 2, Irilrod. p. 538. —Mr. Jeremy defines 
accident, in the sense used in a Court of Equity, to be “ an occurrence in 
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dent, as cognizable in Equity, said: " By accident is 
meant, when a case is distinguished from others of the 
like nature by unusual circumstances^ a definition 
quite too loose and inaccurate, without some farther 
qualifications; for it is entirely consistent with the lan¬ 
guage, that the unusual circumstances may have result¬ 
ed from’the party’s own gross negligence, folly, or rash¬ 
ness. * ■' . 

§ 79. The jurisdiction of the Court, arising from acci¬ 
dent, in the general sense already suggested, is a very 
old head in Equity, and probably coeval with its exist¬ 
ence.® But it is not every case of accident, which will 
justify the interposition of a Court of Equity.® The 
jurisdiction, being concurrent, will be maintained only, 
first, when a Court of Law cannot grant suitable relief; 
and, secondly, when the party has a conscientious title to 
relief. Both grounds must concur in the given case; for 
otherwise a Court of Equity not only may, but is bound 
to withhold its aid. Mr. Justice Blackstone has very 
correctly observed, that “ Many accidents are supplied 
in a Court of Law; as less of deeds, mistakes in 
receipts and accounts, wrong payments, deaths, which 


relation to a contract which was not anticipated by the parties when the 
same was entered into, and which gives an undue advantage to one of 
them over the other in a court of law.'^ Jeremy on Eq. Jurisd. B. 3, Ft. 
2, p. 358. Accidents, in the sense of a Court of Equity, may arise in 
relation to other things besides contracts, and therefore the confining of 
the definition to contracts is not entirely accurate. The definition is 
defective in another respect; for it does not exclude cases of unantici¬ 
pated occurrences, resulting from the negligence or misconduct of the 
party seeking relief. 

^ Earl of Bath v. Sherwin, 10 Mod. R. 1, 3 ; Com. Dig* Chancery, 
4 D. 10. ' 

2 Seo East India Company p. Boddam, 9 Ves. 466 ; Armitage v. 
Wadsworth, 1 Madd. R. 189 to 193. 

3 Whitfield r, Faussat, 1 Ves, 393, 393. 

EQ. JUB. — VOL. I. 9 
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made it impossible to perform a condition literally, and 
a multitude of other contingencies. And many cannot 
be redressed, even in a Court of Equity; as, if by acci¬ 
dent a recovery is ill suffered, a devise ill executed, a 
contingent remainder destroyed, or a power of leasing 
omitted in a family settlement.”’ 

§ 80. The first consideration then is, whether there 
is an, adequate remedy, at law, not merely, whether there 
is some remedy at law.® And here, a most material 
distinction is to be jittended to. In modern times, 
Courts of Law frequently interfere, and grant a remedy 
under circumstances, in which it would certainly have 
been denied in earlier periods. And, sometimes, the 
Legislature, by express enactments, has conferred on 
Courts of Law the same remedial faculty, which belongs 
to Courts of Equity. Now, (as we have seen,) in neiiher 
case, if the Courts of Equity originally obtained and 
exercised jurisdiction, is that jurisdiction overturned, 
or impaired by this change of the authority at law in 
regard to legislative enactments; for, unless there arc 
prohibitory or restrictive words used, the uniform inter- 


1 3 Black. Comm. 431; Com. Dig. Chancery, 3 F. 8. — pA’cn this 
language is true in a general sense only ; for, (as we shall presently sec,) 
omissions in a family settlement, r^fid many other defects in private and 
legal proceedings, may be redressed, or rather supplied, in Equity. 1 Fonbl. 
Eq. B. 1, ch. 1,^7; Mitford, PI. Eq. 127, 1*28, (4th edit:) by Jeremy. 
In Whitfield v. Faussat, (1 Ves. 392,) Lord Hardwicke is reported to 
have said : “ The loss of a deed is not always a ground to come into 
Courts of Equity for relief; for, if there was no more in the case, although 
he (the plaintiff) is entitled to have a discovery of that, whether lost or 
not, Courts of Law [^sometimes]-admit evidence of the loss of a deed, 
proving the existence of it, and the contents, just as a Court of Equity 
does.” The other parts of his Lordship's opinion show, that the word 

sometimes ” should be inserted, as a qualification of the language. 

2 Cooper, Eq. PI. 129. 
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pretation is, that they confer, concifrreiit and not exclu¬ 
sive remedial authority.' And it would be still more 
difficult to maintain, that a Court of Law, by its own 
act, could oust or repeal a jurisdiction already right¬ 
fully attached in Equity 

§ 81,, One of the most common interpositions of 
Equity under this head is, in the case of lost bonds, or 
other instruments under seal.® ’ Until a very r.ecent 
period, the doctrine prevailed that there could be no 
remedy on a lost bond, in a Court of Common Law, 
because there could be no profert of the instrument, 
without which the declaration would be fatally defec¬ 
tive.^ At present, however, the Courts of Law do en¬ 
tertain the jurisdiction, and dispense with the profert, 
if an allegation of loss, by time and accident, is stated 
in the declaration.® But this circumstance is not per- 


1 Case V. Fishback, 10 B. Monroe, 40. 

2 Mitf. n. Eq. 113, 114 ; 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (/,) p. 15, 

10, 17 ; Atkinson v, Leonard, 3 Ch. R. 218 ; Ex parte Greenway, 

6 Vcs. 812; Bromley v, Holland, 7 Ves. 19, 20 ; East India Company v, 
Boddam, 9 Ves. 466 ; Walmsiey v. Child, 1 Ves. 341; Kemp v. Pryor, 

7 Ves. 248 to 250 ; Cooper, Eq. PI. ch. 3, p. 129 ; Ludlow v, Simond, 
2 Caines, Cae. in Err. 1; King v. Baldwin, 17 Johns. R. 384 ; Post v. 
Kimberly, 9 Johns. R. 470 ; Mayne v. Griswold, 3 Sanf. S. C. R. 463. 

3 Mr. Reeves, (Hist, of English Law, Vol. 3, p. 189,) has remarked, 
that by the old Common Law, “ Whtjn a person was to found a claim by 
virtue of a deed, w hich was detained in the hands of another, so that he 
was prevented from making a profert of it, he was utterly deprived of the 
means of obtaining justice accorJing to the forms of law. If a deed of 
grant of rent, common, or annuity were lost, as these claims could only 
be substantiated by the evidence of a deed, they vanished together with it.” 

^ Whitfield V. Faussat, 1 Ves. 392, 393 ; Co. Lit. 35, (i?>); Rex. v. 
Arundel, Hob. R. 109 ; Atkins v. Leonard, 3 Bro. Ch. R. 218 ; Ex parte 
Greenway, 5 Ves. 812 ; Bromley v. Holland, 7 Ves. 19, 20; East India 
Company o, Boddan), 9 Ves. 466 ; Tonlman r. Price, 5 Ves. 238. 

5 Read v. Brokman, 3 T. R. 151; Totty v. Nesbitt, 3 T. R. 153, 
note. 
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raitted, in the slightest degree, to change the course in 
Equity.* 

§ 82. Independent of this general ground of the 
inability to make a proper profert of the deed at law, 
there is another satisfactory ground for the interference 
of a Court of Equity. It is, that no other Cqurt can 
furnish the same remedy with all the fit limitations, 
which may be demanded for the purposes of justice, by 
granting relief only upon the terms of the party’s giv¬ 
ing (when proper) a suitable bond of indemnity. Now, 
a Court of Law is incompetent to require such a bond 
of indemnity as a part of its judgments, although it 
has sometimes attempted an analogous relief, (it is 
difficult to understand upun what ground,) by requir¬ 
ing the p’’evious offer of such an indemnity.® But 
such an offer may, in many cases, fall far short of the 
just relief; for, in the intermediate time, there may be 
a great change of the circumstances of the parties to 
the bond of indemnity,® In joint bonds, there are still 
stronger reasons; for the equities may be different 
between the different defendants.'* And, besides, a 
Court of Equity, before it it will grant reliefs (it is 
otherwise, where discovery only is sought,) will insist, 
that the defendant shall have the protection of the oath 
and affidavit of the plaintiff to the fact of the loss; 

I 


1 Ibid, Walmsley v. Child. 1 Ves. Sil; Kemp. r. Pryor, 7 Ves.249, 
250; Cooper, Eq. PI. 129, 130; Evans v. Bicknell, 6 Ves. R. 182; 
Mayne v. Griswold, 3 Sanf. S. C. R. 478. 

2 Ex parle Greenway, 6 Ves, 812; Pierson v, Hutchinson, 2 Camp. 
211 ; S. C. 6 Esp. J26 ; Fales r. Russell, 16 Pick. 315; Smith v, Rock¬ 
well, 2 Hill, (N. Y.) 482; Hansard v. Robinson, 7 B. Si Cresw\ 90. 

3 East India Company v. Boddam, 0 Vos. 466; Ex parte Greenway, 
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thus requiring, what is most essential to the interests 
of justice, that the party should pledge his conscience 
by his oath, that the instrument is lost.^ 

§ 83. We have seen, that, in cases of the loss of 
sealed instruments. Equity will entertain a suit for 
relief, as well as for discovery, upon the party’s making 
an affidavit of the loss of the instrument, and offering 
indemnity. The original ground of granting the relief 
was the supposed inadequacy of a Cqurt of Law to 
afford it in a suitable manner, from the impossibility of 
making a profert.® But, where discovery only, and not 
relief, is the object of the bill, there, Equity will grant 
the discovery withowt any affidavit of loss, or offer of 
indemnity; and, in a variety of cases, this is all that 
the plaintiff may desire.® The ground of this distinc¬ 
tion is, that, when relief is prayed, the proper forum of 
jurisdiction is sought to be changed from Law to 
Equity; and in all such cases an affidavit ought to be 
required to prevent abuse of the process of the Court. 
But when discovery only is sought, the original juris¬ 
diction remains at Law, and Equity is merely auxiliary. 
The jurisdiction for discovery alone would, therefore, 
seem upon principle to be universal. But the jurisdic¬ 
tion for relief is special, and limited to peculiar cases; 
and in all these cases, there must be an affidavit of the 

4 


* l^romley v. Holland, 7 Vea. 19, 20; Ex parte Greenway, 0 Ves. 812; 
1 Fonljl. Eq. B. 1, ch. 1, ^3, note (/,) p. 16, 17 ; Whitchurch v. Gold¬ 
ing:, 2 P. Will. 541 ; Anon. 3 Aik. 17 ; Mitf. PI. by Jeremy, 29, 54, 123, 
124 ; Walmsley v. Child, 1 Ves. 344, 345 ; Cooptfr, Eq. PJ. ch. 3, p. 126, 
129, 130 ; Id. Introd. p. xxviii. xxix; Leroy r. Veeder, 1 Johns. Cas. 417, 

2 Ibid. Anon. 2 Aik. 01; Mitf. Eq. PI. by Jeremy, 113, 114. 

3 Dormer v, Fortescue, 3 Atk. 132; Whitchurch v. Golding, 2 P. 
Will. 541; Walmsley v. Child, 1 Ve^44, 345. 
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loss, and, when proper, an offer of indemnity also in the 
bill* . 


1 In Walmsley v. Child, (1 Ves. R. 344,) Lord Hardwicke is reported 
to have said, that there are but three cases in which a bill for discovery 
and relief on lost instruments can be maintained in Equity. ,The pas- 
sag^e, however, is singularly obscure, and of difficult interpretation ; and 
I have not been able entirely tft satisfy my mind, what Lord Hardwicke’s 
real doctrine was, or what were the three cases, to which he alluded. 
Two of theih are easily made out; but the perplexity is in ascertaining 
the third, as oontradistinguishjd from the other two. The passage is as 
follows: “ But there are cases, upon which you may come into Equity on 
a loss, though remedy may be at law; and one is clear upon a bill for 
discovery. But if you come into Equity, not only for discovery, but to 
have relief, on the foundation of loss, that chafges the jurisdiction. And 
there are but three cases, in which you are entitled to that; in every one 
of which you aia obliged to annex an affidavit to the bill, to prove the 
loss. If the deed or instrument, upon which the ddmand arises, is lost, 
and you only com'> for discovery, you are entitled thereto, without affidavit; 
but if relief is prayed beyond that discovery, to have payment of the debt, 
affidavit of the Joss must be annexed ; for that changes the jurisdiction. 
If the deed lost concerned the title of lands, and possession prayed to be 
established, such affidavit must be annexed. Another case is of a personal 
demand, where loss of a bond, a bill in Equity on that loss, to be paid the 
demand ; there, a bill for discovery will not be sufficient, but it must be to 
be paid the money thereon ; but an affidavit must be annexed. The reason 
of the difference between a bond and a note is, that in an action at law, a 
profei'l in Curiam of the bond must itself be made ; otherwise oyer cannot 
be demanded by the defendant; and if oyer is not given, the plaintiff cannot 
proceed. But that is not necessary in the case of notes ; no oyer is de¬ 
manded upon them, and proving the contents being sufficient; and 
nothing standing in the plainlilFs way. Another case, in which you may 
come into this Court on a loss is, l(f pray satisfaction and payment of it 
upon terms of given security. In an action at law, the plaintiff might 
offerj but the defendant could not be compelled to take; but in Equity, 
that would be consideration, whether they were reasonable. That was 
the case of Teresy v. Gorey, as Lord Nottingham has taken the name in 
an authentic reco.d I have of it; which was Easter, 28 C. 2, where a bill of 
exchange was drawn oy the defendant, and indorsed, in the third place, to 
the plaintiff, by whom the bill was either lost or mislaid, as appeared by 
the affidavit annexed. And the bill prayed, that the defendant might be 
decreed to pay the plaintiff the money, as last indorsee, according to 
the acceptance, the plaintiff fir^^^iving security to save the defendant 
harmless against all former assigments : which was so decreed, but with- 
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§ 84. It has been remarked by Lord Hardwicks, 
that the loss of a deed is not always a ground to 
come into a Court of Equity for relief; for, if there 
is no more in the case, although the party may be 
entitled to a discovery of the original existence and 
validity of the deed. Courts of Law may afford just 
relief, since they will admit evidence of the loss and 
contents of a deed, just as a Court of Equity will do.’ 
To enable the party, therefore, in case of a lost deed, 
to come into Equity for reli^, he must establish, 
that there is no remedy at all at law, or no remedy 
which is adequate, and adapted to the circumstances of 
the case. In the first place, he may come into Equity 
for payment of a lost bond; for in such a case his bill 
need not be for a discovery only, but may also be for 
relief; since the jurisdiction attached, when there was 
no remedy at law for want of a due profert.® In the 
next place, he may come into Equity when a deed of 
land has been destroyed, or is concealed by the de¬ 
fendant ; for then, as the party cannot know which 
alternative is correct, a Court of Equity will make a 
decree, (which a Court of Law cannot,) that the plain- 


out damages and costs. In a book called Finch’s Reports, 301, the decree 
is somewhat larger, and the acceptaiice of the defendant was after the 
third indorsement, and it is in that book, though not so in the manuscript 
report. And, indeed, I do take it to be as in the book ; and then there is 
no doubt of the plaintiff’s right; but if that be material, it shall be in¬ 
quired into. In that case, if the plaintiff could, at law, prove the contents 
of his bill, and the indorsement, and the loss of it, he might have brought 
his action at law, upon that bill, without coming into this Court. But he 
was apprehensive the course of trade might stanll in his way at law, and 
therefore came into this Court upon terms, submitting it to iho judgment 
of the Court, whether they were not reasonable.” 

1 Whitfield V. Faussat, 1 Ves. 39^393 ; Ante, § 79, note (1.) 

2 Id. Walmsley v. Child, 1 Ye^d, 345 ; Post, § 88. 
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tiff shall hold and enjoy the land, until the defendant 
shall produce the deed, or admit its destruction.* So, 
if a deed concerning land is lost, and the party in pos¬ 
session prays discovery, and to be established in his 
possession under it, Equity will relieve; for no remedy, 
in such a case, lies at law.® And, where the plaintiff 
is out of possession, there are cases, in which Equity 
will interfere upon lost or suppressed title deeds, and 
decree possession to the plaintiff; but, in all such cases 
there must be other /jquities, calling for the action of 
the Court.® Indeed, the bill must always lay some 
ground besides the mere loss of a title deed, or other 
sealed instrument, to justify a prayer for relief; as, 
that the loss obstructs the right of the plaintiff at law, 
or leaves him exposed to undue perils in the future 
assertion of such right.* 

§ 85. Although upon a lost bond, Equity will decree 
payment for the reason already stated; yet it has been 
said, that it will not entertain jurisdiction for relief 
upon a lost negotiable note, or other unsealed security, 
so as to decree payment upon the mere fact of loss; 
for no such supposed inability to recover at law exists 
in the case of such a note or unsealed contract, which 
is lost, as exists for want of a profert of a bond at law. 
No profert is necessary, and no oyer allowed at law of 
such a note or security; 5 and a recovery can be had 


^ Rex w. Arundel, Hob. R. 108 h ; 1 Ves. 392. 

2 Walrasley r. Child, 1 Ves. 434, 435. See, also, Dalton v. Coals- 
worlh, 1 P. Will. 731; Dormer v. Fortescue, 3 Atk. 132. 

3 Dormer v* Fortescue, 3 Atk. 132, 

4 See 1 Fonbl. Eq. B. 1, ch. 1, 6 3, note (/); Id. ch. 3, ^ 3. See 
Mitf. Eq. Pi. by Jeremy, 113, 114- 

5 Walmsley v. Child, 1 Ves. 34^ Glynn v. Bank of England, 2 Ves. 

38,41. ^ 
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at law, upon mere proof of the loss.^ But, then, a 
Court of Law cannot (as we have seen) insist upon an 
indemnity, or at least cannot insist upon it in such a 
form as may operate as a perfect indemnity.* In such 
a case, therefore, a Court of Equity will entertain a 
bill for relief and payment, upon an offer in the bill to 
give a proper indemnity under the direction of the 
Court, and not without. And such an offer entitles 
the Court to require an indemnity, not strictly, attain¬ 
able at law, and founds a just jurisdiction.® 

§ 8G. In the cases which we ha^e been considering, 
the lost note, or other secunty, was negotiable. And, 
according to the authorities, this circumstance is most 
material; for otherwise it would seem, that no indem- 


1 Walmsley v. Child, 1 Ves. 345; Glynn v. Bank of England, 2 Ves. 
38, 41. In Hansard v. Robinson, (7 B. & Cres. 90,) it was expressly 
decided that no action would lie by the indorsee of a bill of exchange 
against the acceptor, where the bill was lost and not produced at the 
trial, although the loss was established to have been after it became due. 
The ground of the decision was, that by the custom of merchants the 
acceptor was entitled to the possession of the bill as his voucher for the 
payment; and the extreme inconvenience of requiring the acceptor to 
prove the loss, if he should be required so to do, in a suit by another 
person as Ploldcr. The Court said the proper remedy was in Equity, 
where an offer of indemnity might bo made and enforced. See Thayer 
V, King, 15 Ohio, 242; Lazell v. Lazell, 12 Verm. R. 443. 

2 Ante, ^ 82 ; 2 Camp. 211 ; 7 B. & Cressw. 90. 

3 Walmsley r. Child, 1 Ves. 314, 815 ; Tersey r. Gorey, Finch. R. 301; 
S. C. 1 Ves. 345; Glynn r. Bank of England, 1 Ves. 446; 2 Ves. 38; 
Mossop Eadon, 16 Ves. 430, 434; Chilly on Bills, (8th edit. 1833,) 
p. 200 ; Bromley v, Holland, 7 Ves. 19 to 21 ; Davies u. Dodd, 4 Price, 
176 ; S. C. 1 Wils. Exch. R. 110. [In Hopkins v. Adams, 20 Verm. R. 
407, the position of the text for which these authorities are cited, is 
critically examined by Redfield, J., and said not to be supported. It was 
there held not necessary, to give the Court jurisdiction, that the bill 
should contain an offer of indemnity, unless the bill or nolo had been 
negotiated. Relief would be given upon proof of loss, and it is for the 
defendant to move for indemnity if it iAecessary to his protection.] 
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nity would be necessary,^ and consequently no relief 
could be had in Equity. The propriety of this ex¬ 
ception has been somewhat doubted j for the party is 
entitled, upon payment of such a note or security, to 
have it delivered up to him, as voucher of the payment 
and extinguishment of it; and it may have been as¬ 
signed, in Equity, to a third person.® And although, in 
such a case, the assignee would be affected by all the 
equities between the original partie.s, yet the promjsor 
may not always, after^ a great length of time, be able 
to establish those equities by competent proof; and, at 
all events, he may be p*ut to serious expense and 
trouble, to establish his exoneration from the charge. 
The jurisdiction of Courts of Equity, under such cir- 
cumstaqces, seems perfectly within the principles on 
which such Courts ordinarily proceed to grant relief, 
not only in cases of absolute loss, but of impending or 
probable mischief or inconvenience. And a bond of 
indemnity, under such circumstances, is but a just 
security to the promisor against the vexation and accu¬ 
mulated expenses of a suit,® 

§ 87. It is upon grounds somewhat similar, that 
Courts of Equity often interfere, where the party, from 
the long possession or exercise of a right over property, 
may fiiirly be presumed to have had a legal title to it, 
and yet has lost the legal evidence of it, or is now 
unable to produce it. Under such circumstances. 
Equity acts upon the presumption, arising from such 


^ Mossop V. Eadon, 16 Ves. 430, 434 ; see Chitty on Bills, (8th edit. 
1833,) p. 291, note. Hough v. Barton, 20 Verm. R. 454. 

3 Hansard r. Robinson, 7 Barn. & Cressw. 90 ; Story on Promissory 
Notes, ^ 106 to 116, ^ 243 to 245, ^ 445. 

3 See Hansard v» Robinson, 7 B. & Cressw. 90 ; East India Company 
V. Boddam, 9 Ves. 468, 469 ; Dai^ v, Dodd, 4 Price, R. 176. 
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possession, as equivalent to complete proof of the legal 
right. Thus, where a rent has been received and 
paid for a long time, Equity will enforce the payment, 
although no deed can be produced to sustain the claim, 
or the precise lands, out of which it is payable, cannot, 
from confusion of boundaries, or other accident, be 
now ascertained.* 

§ 88. In the cases of supposed lost instruments, 
where relief is sought, it has been seen, that, as a 
guard upon the preliminary exercise of jurisdiction, 
an affidavit of the loss of the instrument, and that it 
is not in the possession or power of the plaintiff, is 
indispensable to sustain the bill.® And, in order to 
maintain the suit, it is further indispensable, that the 
loss, if not admitted by the answer of the defendant, 
should, at the hearing of the cause, be established by 
competent and satisfactory proofs.® For the very 
foundation .of the suit in Equity rests upon this 
most material fact. If, therefore, the plaintiff should 
fail, at the hearing, to establish the loss of the instru¬ 
ment,^ or the defendant should overcome the plaintiff’s 
proofs by countervailing testimony of its existence, 
the suit will bo dismissed, and the plaintiff remitted 


1 1 Fonbl. Eq. B. I, cli. 3, ^ 3, and note (^); Steward v, Bridger, 

2 Vorn. ; Collett v. Jaques, 1 Ch.’Cas. 120; Cocks v, Foley, 1 Vern. 
350 ; Eton College v. Beauchamp, 1 Cas. Cli. 121; Holder r. Chambury, 

3 P. Will. 255 ; Duke of Leeds v. Powell, 1 Ves. 171; Duke of Bridge- 
water V. Edwards, 4 Bro. Pari, C. 139 ; Duke of Leeds v. New Badnor, 
2 Bro. (’ll. C. 338, 618; Benson Baldwin, 1 Aik. 598 ; Cooper, Fq. PI. 
130. 

2 East India Co. v. Boddam, 9 Ves. 4G6 ; Coopgr, Eq. PI. 125, 126. 

3 Siokoc V, Robson, 3 Ves. Si B. 50; Smith i*. Bicknell, Id. note; 
(^ookes V. Hellior, 1 Ves. 234, 235; Walmsiey v. Child, I Ves. 314, 345; 
Cooper, Eq. PI. 239; Clavering v. Clavering, 2 Ves. 232; East India 
Company v, Boddam, 9 Ves. 466. 

4 As to proof of loss, see Green v. Bailey, 15 Sim. 542. 
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to the legal forum.' [And if the bond has been 
destroyed or suppressed by the obligee, no relief, of 
course, will be given by a Court of Equity.®] But if 
the loss is sufficiently established, when it is denied 
by the defendant’s answer, the plaintiff will be entitled 
to relief, although he may have other evidence, com¬ 
petent and sufficient to establish the existence and 
contents of the instrbment, of which he might have 
availed himself iii a Court of Law.® For if the juris¬ 
diction once attaches^by the loss of the instrument, a 
Court of Equity will not drive the party to the hazard 
of a trial at law, when the case is fit for its own inter¬ 
position, and final action upon a claim to sift the con¬ 
science of the party by a discovery. 

§ 89. We have thus far been considering cases of 
accident, founded upon lost instruments. But there 
are many other cases of accident, where Courts of 
Equity will grant both discovery and reljpf. One of 
the earliest cases, in which they were accustomed to 
interfere, was, where by accident a bond had not been 
paid at the appointed day, and it was subsequently 
sued ; or where a part only had been paid at the day.'' 
This jurisdiction was afterwards greatly enlarged in 
its operation, and applied to all cases, where relief is 
sought against the penalty of a bond, upon the ground 
that it is unjust for the party to avail himself of the 
penalty, when an offer of full indemnity is tendered. 


^ Sec Jeremy on Eq. Jurisd. 359, 300, 301 ; Cooper, Eq. PI. 238, 239 ; 
Miif- Eq. PI. by Jeremy, 222 ; Armitage v. Wadsworth, 1 Madd. P. 192 
to 194 ; 1 Fonbl. Eq. B. 1, eh. 3, ^ 3, note (h). 

2 Davies v, Davies, cTlredell, Eq. R. 418. 

3 1 Fonbl. Eq. B. 1, ch. 1, $ 3, note (/), p. 17. But see Ante, ^ 84, 
p. 100, and note (3.) 

4 Cary’s Rep. 1, 3; 7 Ves. 273. See also Ilarg, Law Tracts, p.'431, 
432 ; Noiburie on Chancery Abuses. 
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The same principle governs in the case of mortgages, 
where Courts of Equity constantly allow a redemption, 
although there is a forfeiture at law.’ And it may now 
be stat|0 generally, that, where an inequitable loss or 
injury otherwise fall upon a party from circum¬ 
stances beyond his own control, or from his own acts 
,done in entire good faith, and in the performance of a 
supposed duty, without negligence. Courts of Equity 
will interfere to grant him relief. 

. § 90. Cases, illustrative of thi% doctrine, may easily 
be put. In the course of the administration of estates, 
executors and administrators often pay debts and lega¬ 
cies upon the entire confidence, that the assets are 
sufficient for all purposes. It may turn out, from unex¬ 
pected occurrences, or from debts and claims, made 
known at a subsequent time, that tbeie is a deficiency 
of assets. Under such circumstances, they may be 
entitled to no relief at law. But in a Court of Equity, 
if they have acted with good faith, and with due cau¬ 
tion, they will be clearly entitled to it, upon the ground, 

« 


1 Seron V. Slade, 7 Ves. 273, 274; 2 White & Tudor’s Eq. Lead. 
Cas. 377 ; Lenon v, Napper, 2 Sch. & Lefr. 684, 685; Com. Dig. 
Chancery, 4 A. 5; Milf. PI. Ch. by Jejemy, 117, 130 ; Cooper, Eq. PI 
130, 131 ; 2 Fonbl. Eq, B. 3, ch. 3, ^ 4, and notes. — Lord Redesdale 
puts the relief in cases of this sqrt upon the ground of accident. His 
language is, In many cases of accidents, as lapse of time, the Courts of 
Equity will also relieve against the consequeifces of the accident in a 
Court of Law, Upon this ground they proceed in the common case of a 
mortgage, where the title of the mortgagee has become absolute at law, 
upon default of payment of the mortgage money at the time stipulated for 
payment.” Mitf. Eq. PI. by Jeremy, 130. t apprehend, that this is not 
the true ground ; but that it turns upon the construction of the contract, 
being a mere security ; and time not being of the essence of the contract; 
and the unconscionableness of insisting upon taking the land for the 
money. Seton i\ Slade, 7 Ves. 273, 274 ; Lenon v. Napper, 2 Sch. k 
Lefr. 684, 685; Post, 1313, 1314, 1316. 

EQ. JUR. — VOL. I. 10 
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that, otherwise, they will be innocently subject % an 
unjust loss, from what the law itself deems an accident.^ 
ludeed it has been said, that in England no case at law 
.has yet decided, that an executor or administrator, once 
become fully responsible, by an actual receiplljlp a part 
of his testator’s property, for the administration thereof, 
can found his discharge in respect thereof, as against a 
creditor seeking satislaction out of the testator’s assets, 
either on the score of inevitable accident, or destruction 
by fire, or loss by robbery or the like, or of jeasonablc 
confidence disappointed, or of loss by any of the other 
various means, which afford an excuse to ordinary 
agents and bailees in cases of loss without any negli¬ 
gence on their part; and ihat Courts of Law are disin¬ 
clined to make such a precedent.® If this be a true 
description of the actual state of the law on this subject, 
it w'ould become an intolerable grievance, if Courts of 
Equity should not be able, under any circumstances, 
to interfere in fiivor of executors and administrators, in 


1 Edwards V. Freeman, 2 P. Will. 447; Johnson v, Johnson, 3 Bos. 
& Pull. 102, 101); Hawkins v. Day, Ambler, R. 100; Chamberlain v. 
Chamberlain, 2 Freem. 141. But see Coppin v. Coppin, 2 P. Will. 200, 
297; Orr r. Kaincs, 2 Ves. 194 ; Underwood v. Hatton, 5 Beavan, R. 30. 

2 Crosse u. Smith, 7 Ea.st, Pt? 240; Johnson v. Johnson, 3 Bos. & 
Pull. 102, 109. J3ut, see Orr v. Kaines, 2 Ves. 194 ; Hawkins v. Day, 
Ambler, R. 160. — But, even at law, the payment of a simple contract 
debt, without notice o4 a specialty debt, would, in case of a deficiency, 
of assets, protect the executor or administrator. Davis v, Monkhouse, 
Fitzgib. R. 76; Brooks v, Jennings, 1 Mod. R. 174; Britton v. Bathurst, 
3 Lev. 115; Hawkins v. Day, Ambler, R. 100,102. 

In Brisbane v, Dacres, (15 Taunt. R. 143, 159,) Mr. Justice Chambre 
seemp to have thouglit, that an administrator, paying money per capita^ 
in misapplication of the effects of the intestate, might recover it hack at 
law. But Lord Chief Justice Mansfield, in the same case, doubted it ; 
and said, if he could, it would be only under the principle of cei/uum ct 
honum. 
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ord^o prevent such gross injustice. And, in cases 
of this sort, relief has accordingly.been often granted 
by Courts of Equity, in mitigation and melioration of 
the har^ip of the Common Law.* But, to found a good 
title toiimch relief, it seems indispensable, that there 
should ^ave been no negligence or misconduct on the 
part of such executors or administrators in the pay¬ 
ment of the assets; for, if there* has been any negli¬ 
gence or misconduct, that, perhaps, may induce a Court 
of Equity to withhold its assistance.® 

§ 91. Other cases may be easily put, in which an 
executor or administrator would be entitled to relief in 
Equity. Thus, if he should receive money, supposed to 
be due from a debtor to the estate; and it should turn 
out that the debt had been previously paid; and, before 
the discovery, he had paid away the,money to creditors 
of the estate; in such a case the supposed debtor may 
recover back the money in Equity from the executor; 
and the latter may, in the same manner, recover it 
back from the creditors, to whom he paid it.® In like 
manner, if an executor should recover a judgment, and 
receive the amount, and apply it in discharge of debts, 
and then the judgment should be reversed, he is com¬ 
pellable to refund the money, and may recover it back 
from the creditors.* 


1 Croft’s Executors v. Lyndsey, 2 Freem. R. 1; S. C. 2 Eq. Abridge. 
452; Holt y, ilolt, 1 Cas. Ch. 190; 2 P. Will. 447; Orr i». Kaines, 2 
Ves. U. 194 ; Moore v. Moore, 2 Ves. 600; Nelthorp v. Hill, 1 Cas. Ch. 
135; Noel v, Robinson, 1 Vern. 90, 94 ; 2 Eq. Abridg. Ex’rs. K. p. 452. 
See Riddle v, Mandcville, 5 Cranch, 330. * 

“ See Ilovcnden’s note to 2 Freem. R. 1, (n. 3); 1 Cas. Ch. 136 ; 1 
Foiibl. Eq. R. 1, ch. 3, ^ 3. 

3 Poole v. Ray, 1 P, Will. 355; 2 Eq. Abrid. Ex’ors. 452, pi. 5, 

4 Ibid. 
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$ 92. Upon analogous grounds a Court’ of 
will interpose in favor of an unpaid legatee, to compel 
the other legatees, who have been, paid their full lega¬ 
cies, to refund in proportion, if there was apa^original 
deficiency of assets to pay all the legacies anOTme exe¬ 
cutor is insolvent; but not,as it should geem,,if there 
was no such original deficiency, and there has been a 
waste by the executor.^ The reason of the distinction 
seems to be, that the other legatees in the first. case , 
have received more than their just proportion of the 
assets; but in the last case no more than their just pro¬ 
portion. And, therefore, there i§ nothing inequitable 
on their part in availing themselves of their superior 
diligence.* But legatees are always compellable to 


^ Of<; V. Kaines, 2 Ves. 194 ; Moore v, Moore, 2 Ves. 600; Anon. 1 P. 
Will. 495 ; Walcot v. Hall, Id. Cox’s note ; S. C. 1 Bro. Ch. R. 305, and 
Belt's notes; Noel v. Robinson, 1 Vern. 94, Raithby’s note (1); Ed¬ 
wards V. Freeman, 2 P. Will. 447. * 

2 Id. 2 Fonbl. Eq. B. 4, Pt. 1, ch. 2, ^ 5, note (p ); Lupton v. Luptonf 
2 Johns. Ch. R. 614, 626. — But it seems, that the executor himself can¬ 
not, in a case of deficiency of assets, compel the legatees to refund in 
favor of another legatee, who is unpaid, where the executor has made a 
voluntary payment ; but only where the payment has been compulsive. 
2 Fonbl. Eq. B. 4, Pt. 1, ch. 2, ^ 5, note (p) ; IJpdgesw. Waddington, 2 
Vent. 360; Newman v. Barton, 2 Vern. R. 205 ; Orrr. Kaines, 2 Ves. 
194. — And in cases of creditors he cannot compeT legatees to refund, if 
he knew of the debts at the time of the payment; but only when the debts 
were then unknown to him. Nelthorp v. Hill, 1 Ch. Cas. 136 ; Jcwon v. 
Grant, 3 Swanst. 659 ; Hodges v. Waddington, 2.Vent. 360; 2 Fonbl. 

B. 4, Pt. 1, ch. 2, ^ 5, note (j))» So that the rights of the executor 
himself, and that of legatees and creditors, are not precisely the same in 
all cases of a deficiency of assets. See 2 Eq. Abridg. Legacies, B. 13, 
p. 554 ; 17 Mass. R. 384, 385. In Massachusetts, an executor, who has 
voluntaiify paid a legatee, can, on the subsequent discovery of a defi¬ 
ciency of assets, recover back the money at law. And so, if he has paid 
some credifiM:8 in full, and there is afterwards a deficiency of assets, he 
may recover back Trora the creditors so paid, in proportion to the defi¬ 
ciency. Walker V. Hill, 17 Mass. R. 380 ; Walker v. Bradley, 3 Pick. 
R. 261. See Riddle v. Mandevillei 5 Cranch, 329, 330. 
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refuBii in favor of ci editors; because,the latter have a 
priority of right to satisfaction out of the assets.* 

§ 93. Other illustrations of the doctrine of relief iu 
Equity^pon the ground of accident, may be stated. 

minor is bound as apprentice to a perfect, 
subject to the Bankrupt laws, and a large premium is 
given ior the apprenticeship to the master, and he 
becomes bankrupt during the aftprenticeship; in such 
a case. Equity will interfere, and apportion the premium, 
upon the ground of the failure ^ of the contract from 
accident.® So, if stock of a Government is held for the 
benefit of A during life, and afterwards the growing 
payments, as well as the arrears, are to be for the benefit 
of B ; and then a revolution should occur, by which the 
payments should be suspended for several years; and 
A should die, before the arrears are paid; there, such 
revolution would be treated as an accident; and the 
representatives of A would be entitled to the arrears, 
,and not B, notwithstanding the language of the contract. 
For the arrears, supposed in the contract, could mean 
only such, as might ordinarily occur, and not such as 
should arise from extraordinary events.® So, if an annu¬ 
ity is directed by a will to be secured by public stock; 
and an investment is made accordingly, sufficient at the 
time for the purpose; but afterwards the stock is reduc¬ 
ed by an act of Parliament, so that the stock becomes 
insufficient; Equity will decree the deficiency to be 


' Noel V. Robinson, 1 Vern. 90, 94; Id. 460; Newmaif^r. Barton, 
2 Vern. 205; Nelthorp v. Hill, 1 Ch. Cas. 136; 2 Fonbl. Eq. B. 4, Ft. 1, 
cli. 2. ^ 5, note (p) ; Lupton v. Lnpton, 2 Johns. Cli. R. 614, 626 ; Anon. 
1 Vern. 162 ; Ilurdwiok v. Mynd, 1 Anst. R. 112, 

2 Hale V. Webb, 2 Bro. Ch. R. 78, and Belt’s note. See 1 Fonbl. Eq. 
B. 1, ch. 5, ^ 8, note (ff ); Ex parte Sandby, 1 Atk. 149; Post, ^ 473. 

3 Haslett V. Pattlo, 6 Madd. R. 4. 

10 
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% , * 

made up jigainst the residuary legatees, as an*acci- 
dent.* 

§ 94, In the execution of mere powers, it has been 
said, that a Court of Equity will interpose, and grant 
ralief on account of accident, as well as o^||istake. 
And this seems regularly true, where, by accident, there 
is a defective execution of the power. But where there. 
is a^ non-execution of .the* power by accident, there 
seems more reason to question the doctrine.. It is true, 
that it was said by two Judges in a celebrated case, 
that, if the party appear to have intended to execute 
his power, and is prevented by death. Equity will inter¬ 
pose to effectuate his intent; lor *it is an impediment 
by the act of God.® But it is doubtful, whether this 
doctrine can be maintained, unless the party has taken 
some preparatory steps for the execution j so that it 
may be deemed a case, not of non-execution, but of 
defective execution.® And it has been said, that Equity 
will also relieve in cases of a defective execution of ^ 
power, where it is rendered impossible, by circumstances 
over which the party has no control, for him to execute 
it; as if he is sent abroad by the Government, and the 
prescribed witnesses cannot be obtained; or if the re¬ 
mainder-man refuses to the party a sight of the deeds. 


0 I Davies v. Wottier, 1 Sim. and Stu. R. 463 ; May v. Bennet, 1 Rus¬ 
sell, R. 370. 

^ Earl.c^Bath & Montague’s Case, 3 Ch. Cas. 69, 93; ] Fonbl. Eq. 
B. 1 , ch. 4, § 25, note (^) ; Id. B. 1 , ch. 1 , ^ 7, note (u) ; Sugden on 
Powers, ch. 6 , ^ 2 , p. 378^ (3d edit.) 

3 See 1 Fonbl. £q« B. 1 , ch. 4, ^ 25, note (h), note (k); Smith v. Ash¬ 
ton, 1 Ch. Gas. 264 ; 2 Chance on Powers, ch. 23, ^ 3, art. 2909 to 3004; 
Id. ^ 1 , art. ^817 to 2923; Sugden on Powers, ch. 0 , ^ 2 , p. 378, ( 3 d 
edit.) 
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creating the power, so that the party cannot ascertain 
the proper form of executing it.^ 

§ 95. In regard to the defective execution of powers, 
resulting either from accident, or mistake, or bdth, and 
also iofltegard to agreements to execute powers, (^i6b 
may generally be deemed a species of defective ekeou- 
tion,)®lDourts of Equity do not in all oases interfere and 
grant relief; but grant it only m favor of persons, in a 
moral sense entitled to the same, and viewed with’pecu- 
liar favor, and where there are ho opposing equities on 
the other side.® Without undertaking to enumerate all 
the qualifications of doctrine, belonging to this intricate 
subject, it may be ‘stated, that Courts of Equity, in 
cases of defective execution of powers, will (unless 
there be some countervailing equity) interpose, and 
grant relief in favor of purchaser,* creditors,* a wife, 
a child, and a charity; but not in favor of the donee 
of the power, or a husband, or grandchildren,® or 
remote relations, or strangers generally.'^ 

§ 96. But in cases of ^defective execution of powers, 
we are carefully to distingyish between powers, which 
are created by private parties, and those which are 
specially created by statute; as, for instance, powers of 
tenants in tail to make leases. The latter are construed 


1 1 Fonbl. Eq. B. 1, ch. 5, ^ 2, note (h) ; Earl of Bath & Montague’s 
Case, 3 Ch. Cas. C8; Gilb. Lex Pretoria, p. 305, 306. 

^ 2 Chance on Powers, ch. 23, ^ 1, art. 2824, 2825, 2897 to 2915. 

3 Ib. ch. 23, § 1, art. 2817 to 2932. "" 

^ Schenck v. Ellingwood^ 3 Edw. Ch. 175. 

® Dennison v. Goehring, 7 Barr. 175. « 

6 Porter v. Turner, 3 S. & R. 108. 

7 2 Chance on Powers, ch. 23, ^ 1, art. 2830 to 2858; Id. 2859 to 
2863 ; Id. 2864 to 2873 ; 1 Fonbl. Eq. B. 1, ch. 1, § 7, and note (u) ; 
Id. B. 1, ch. 4, § 25, notes (A), (i) ; Id. B. 1, ch. 5, ^ 2, and note (5). 
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with more strictness; and, whatever formalities are re¬ 
quired by the statute, must be punctually complied 
with, otherwise the defect cannot be helped, Of, at least, 
may not, perhaps, be helped in Equity; for Courts of 
Eqdlty cannot dispense with the regulations pr^cribed 
by a*statute; at least, where they constitute the appa¬ 
rent policy and object of the statute.^ ‘ 

§ 97. As to the defects, which may be remedied, they 
may generally bo said to be any, which are not of the 
very essence or substance of the power. Thus, a defect 
by executing the power by ^YiU, when it is required to 
bo by a Deed, or other instrument, inter vivos, will be 
aide'd.® So, the want of a seal, dr of witnesses, or of 
a signature, and defects in the limitations of the pro¬ 
perty, estate, or interest, will be aided. And, perhaps, 
the same rule will apply to defective executions of 
powers by femes covert. But Equity will not aid defects, 
which are of the very essence or substance of the 
power; as, for instance, if the power be executed with¬ 
out the consent of parties, who are required to consent 
to it. So, if it be required^tojjie executed by Will, and 
it is executed by an irrevocable and absolute Deed; 
for this is apparently contrary to the settler’s intention, 
a will being always revocable during the life of the tes¬ 
tator; whereas, a deed would not be revocable unless 
expressly so stated in if.’ 


1 1 Fonbl. Eq. B. 1, ch. 1, ^7, and note (/); Id. B. 1, ch. 4, ^ 25, 
note (e); Earl of Darlington v, Pultney, Cowp. R. 267. Jut see 
2 Chance on Powers, cb. 23, ^ 2, art. 2985 to 2997 ; Post, ^ 169, 177, 
and note (3); Bright v. Boyd, 1 Story, R. 478. 

3 See Mills v. Mills, 8 Irish Eq. R. 292. 

3 2 Chance on Powers, ch. 23, { 1, art. 2874 to 2806; Id^ert. 2930 ; 

Id. 2980 to 2984. — I have contented myself with these general state- ^ 
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$ 98. But a class of cases more common in their 
occurrence, as well as more extensive in their opera¬ 
tion, will be found, where trusts, or powers in the 
nature of trusjts, are required to be executed’^by the 
trustee in favor .of particular persons, and they'fatl oi 
being so e^cuted by casualty or accident, fn all 
such cases Equity will interpose, and grant suitable 
relief. Thus, for instance, if a Hestator should, by his 
will, devise certain estates to A, with directions, that 
A should, at his death, distribute the same among ms 
children and relations as he should choose, and A 
should die without making such distribution, a Court 
of Equity would interfered and make a suitable distri¬ 
bution ; because it is not given to tho devisee as a 
mere power, but as a trust and duty which he ought 
to fulfil; and his omission so to do by accident, or 
design, ought not to disappoint the objects of the 
bounty.^ It would be very different if the case were 
of a mere naked power, and not a power coupled with 
a trust.® ■ , ^ ■ 

§ 99. Another chisel of, cases is, where a testator 
cancels a former will upon the presumption that a later 
will made by him is duly executed when it is not. In 


ments on this q^^nfessedly involved topic, as a full investigation of all the 
doctrines concerning it, more properly belongs to a treatise on Powers. 
The learned reader will find the whole subject fully examined, and ail the 
leading authorities brought together, in 2 Chance on Powers, ch. 2;^, ^ 1, 
2, 3, art. 261b to 3024,(And Sugden on Powers, ch. G, p. 344 to 393, (3d 
edit.) and Powell on Powers, p. 54, 165, ^43, 280. See Post, ^ 173, 
174. See also 1 White & Tudor, Eq. Lead. Cases, 214. 

A See Gibbs w. Marsh, 2 Mctc..243, Withers la Yeadon, 1 Richardson's 
Eq. R. 325. 

2 Harding v. Glynn. 1 Atk. 469, and note by Saunders; 2 White & 
Tudor’s Kq. Lead. Cas. 685, and notes; Brown r, Higgs, 4 Ves. 709; 
5 Ib. 495; 81b. 561 ; 2 Chance on Powers, ch. 23, ^ 1. 
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such a case it has been decided that the former will 
shall be set up against the heir in a Court of Equity, 
and the devisee be relieved the^e, upon the ground of 
accident* But this class seems more properly to 
belong to the head of mistake, eft’ of a conditional pre¬ 
sumptive revocation, where the condition has failed.® 

§ 99 a. Courts of Equity will also interfere and 
grant relief, (as we ^all "presently more fully see,) 
where* there has been by accident a confusion of,the 
boundaries between two estates.® So they will also 
grant relief, where, by reason of such confusion of 
boundaries by accident, the remedy by distress for a 
rent charged thereon is gone:^ - 

§ 99 h. So, ^yhere by accident or mistake, upon a 
transfer of a Bill of Exchange, or a promissory note, 
there has beer, an omission by the party to indorse it 
according to the intention of the transfer, in such a 
case, the party, or, in case of his death, his executor or 
administrator, may be compelled in Equity to make 
the indor-sement, and if the party has since become 
bankrupt, or his estate is insolvent, his assignees will 
be compelled to make it j for the transaction amounts 
to an equitable assignment, and a Court of Equity will 
clothe it with a legal etfect and title.® 

§ 100. These may sulTice, as illustrations of the 
general doctrine of relief in Equity in cases^pf accident. 


1 Onions v. Tyrer, 1 P. Will. 313, 345 ; S. C. 2 Vein. 751 ; Free. Ch. 
459. 

2 1 P. Will. 345, Cox’s note ; Burterishaw v. Gilbert, Cowp. R. 49. 

3 Mitf. Eq. PJ. by Jeremy, 117; Post, ^ 565, § 615 to 622. 

4 Duke of Leeds v. Powell, 1 Ves. 171 ; Post, <5^ 622. 

5 Watkins t?. Maule, 2 Jac, & Walk. 242 ; Chitty on Bills, ch. 6, 

p. 263, 8ih edit. 1833 ; Bayley on Bills, ch. 5, ^ 2, p. 136, 137, 5ih edit. 
1830 ; Post, ^ 729. ^ 
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They all proceed upon the same common foundation, 
that there is no adequate or complete remedy at law 
under all the circumstances; that the party has rights 
which ought to be protected and enforced j or that he 
will sustain some injury, loss, or detriment, which it 
would ye equitable to throw upon him. 

§ 101. And this leads us, naturally, to the considera¬ 
tion of those cases of accident, in whieh no reliqf will 
be granted by Courts of Equity. In the first place, in 
matters of positive contract and, obligation, created by 
the parly, (for it is different in obligations or duties 
created by law,’) it is no ground for the interference of 
Equity, that the party has been prevented from fulfill¬ 
ing them by accident; or, that he has been in no 
default; or, that’ he has been prevented by accident 
from deriving the full benefit of the contract on his 
own side.' Thus, if a lessee on a demise covenants to 
keep the demised estate in repair, he will be bound in 
Equity as well as in Law, to do so, notwithstanding 
any inevitable accident or necessity by which the pre¬ 
mises are destroyed or injured; as if they are burnt by 
lightning, or destroyed by public enemies, or by any 
other accident, or by overwhelming force. The reason 
is, that he might have provided for such contingencies 
by his contract, if he had so chosen; and the law will 
presume anwntcntional general liability, where he has 
made no exception.^ 


• Paradine ». Jane, Aleyn, R. 27. See also Story on Bailments, § 25, 
35, 36. • 

2 I FonM. Eq. B. I, ch. 5, ^ 8, note (»■). Sec Com. Dig. Chan. 3 F. 5“; 
Barrisford v. Done, 1 Vern. 98. 

3 Id. Dyer, R. 33, (a) ; Chesterfield v. Bolton, Com. R. 627 ; Bullock 
i;. Dommitt, 0 T. R. 650 ; Brecknock, &c. Canal Company v. Pritchard, 
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§ 102.’^ And the same rule applies in like cases, 
where there is an express covenant, (without any pro¬ 
per exception,) to pay rent during the term. It must 
be paid, notwithstanding the premises are accidentally 
burnt down during the term. And this is equally true 
as to the rent, although the tenant has covenanted to 
repair, except in cases of casualties by fire, and the 
premises are burnt dfown by such casualty; for, jEr- 
pressio nniiis est exclttsio iiUerhis} In all cases of. this 
sort of accidental los^ by fire, the rule prevails, lies 
peril domino; and, therefore, the tenant and landlord 
suffer according to their proportions of interest in the . 
property burnt; the tenant during the term, and the 
landlord for the residue. 

§ 103. And the like doctrine applies to other cases 
of contract, where the parties stand equally innocent.® 
Thus, for instance, if there is a contract for a sale at a 
price to be fixed by an award during the life of the 
parties, and one of them dies before the award is 
.made, the contract fails,, and Equity will not enforce 
it upon the ground of accident; for the time of making 
the award is expressly fixed in the contract according 
to the pleasure of the parties; and there is no Equity 
to substitute a different period.^ 


• 

6 T. R. 750 ; Paradine v. Jane, Aleyn, R. 27; Monk v. Cooper, 2 Str. 
R. 763; 1 Fonbl. Kq. B. 1, ch. 5, ^ 8, note {g)j p. 374, &c, ; Harrison 
r. Lord North, 1 Ch. Ca-s. 83. 

1 Monk V, Cooper, 2 Sir. 763 ; S. C. 2 Lord Raymond, 1177; Balfour 
V. Weston, 1 T. Rep. 310 ; Fowler v. Bott, 6 Mass. R. 63 ; Doc v. 
Sandham, 1 T. R. 705, 710 ; Hallett r. Wylie, 3 Johns. R. 44 ; Hare v. 
Groves, 3 Ansi. 687 ; lloltzapflfell v. Baker, 18 Yes. 115; Pym v» Black¬ 
burn, 3 Vcs. 34, 38; 1 Fonbl. Equity, B. 1, ch. 5, ^ 8, note (^); Cooper, 
Eq. PI. 131. 

2 Com. Dig. Chancery, 3 F. 5.. 

3 Blundell v, Brettargh, 17 Ves. 232, 240. 
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§ 104. So,.if A sho,uld covenant with B to convey 
an estate for two lives in a church lease to B by a cer¬ 
tain clay, and one of the lives should afterwards drop 
before the day appointed for the conveyance j B would 
be compelled to stand by his contract, and to accept 
the conveyance; for neither party is in any fault; and 
B, by the contract, took upon himself the risk by not 
providing for the accident.* So,* if an estate should be 
sold by A to B, for a certain sum of money and an 
annuity, and the agreement shonjd be fair. Equity will 
not grant relief, although the party should die before 
the payment of any annuity, 

§ 105. In the next place. Courts of Equity will not 
grant relief to a party upon the ground of accident, 
where the accident has arisen from his own gross 
negligence or fault; for in such a case the party has 
no claim to come into a Court of Justice to ask to be 
be saved from his own culpable misconduct. And, on 
this account, in general, a party coming into a Court 
of Equity is bound to show that his title to relief is 
unmixod with any gross misconduct or negligence of 
himself or his agents.^ 

§ 105 a. In the next place. Courts of Equity will 
not interfere upon the ground of accident, where the 
party has not a clear vested right; but his claim rests 
in mere expectancy, and is a matter, not of trust, but 
of volition. Thus, if a testator, intending to make a 


‘ While V. Null, 1 p. Will. Cl. 

2 Mortimer v. Capper, 1 Bto. Ch. R. 150 ; Jhekson v. Lever, 3 Bro. 
Cli. R. G05 ; SCO also 9 V'es. SJO. 

Mamie Insurance Company v, Hodgson, 7 Crunch, 336, fecc Penny 
V. Martin, 4 Johns. Ch'. li. 569 ; 1 Foiihl, Eq.B. 1, ch. 3, ^ 3 ; Es parte 
Oreenway, 6 Ves. 819. Sec also 7 Vcs. 19, 20; 9 Ves. 4C7, 468. 

Kq. JUn.— VOL. 1. 11 
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will in favor of particular persons, is prevented from 
doing so by accident, Equity cannot grant relief; for 
it is not in the power of the Court to relieve against 
accidents, which prevent voluntary dispositions of es¬ 
tates;' and a legatee or devisee can take only by 
the bounty of the testajor, and has no independent 
right, until there is a title consummated by laiv. The 
same .principle applies *t6 a mere nuked power, such as 
a power of appointment, uncoupled Avith any trust; if 
it is unexecuted by fu;cident or otherwise, a Court of 
Equity will not interfere and execute it, as the party 
could or might have done.^ But if there be a trust, it 
Avill, as wo have seen, be otherwise.^ 

§ lOG. In the next place, no relief rvill be granted on 
account of accident, Avhcre.thc other i)arty stands upon 
an equal Equity, and is entitled to equal protection. 
Upon this ground, also. Equity Avill not inteifere to 
give eflect to an imperfect rvill against an innocent 
heir at law; for, as heir, he is entitled to protection, 
whatever might have been the intent of the testator, 
unless his title is taken away according to the rules 
of law.' 

§ lUT. So, if a tenant for life, or in tail, have a 
power to raise money, and he raises money by mort- 


1 Whitton r. Russell, 1 7\tk. 448; 1 Mtidd. Cli. Pr. 46. 

2 Brown V. Hipgs, 8 Vcs. 559, 561 ; Pierson v. Garnet, 2 Brown, Cli. 

R. 38, 226 ; Duke of Marlborough v. Godolphin, 2 Vcs. 01, and P»ell’s 
Supplement, 277, 278; Harding r. Glyn, 1 Atk. 400, and Saunders's 
note; 2 VV'hito & Tudor’s Eq. Ledd. Cas. 085, and notes; Tiillet r. 
Toilet, 2 P, Will. 469 1 Fonbl. J3. 1, ch. 4, § 25,note (/i ); Id. note (A*); 

1 Madd. Ch. Pr. 46. 

3 Ante, ^ 98. 

^ See Corn. Dig. Chancery, 3 F. 6, 7, 8; 1 Fonbl. Eq. B. 1, ch. 4, 
^25, notes (A), (n); Grounds and Rudiin. of ilic Law, M. 107, p. 128, 
(edit. 1751.) 
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gage, without any reference to- the power, and not in 
conformity to it, the mortgage will not hind the heir 
in tail.’ So, if a tenant in tail conveys the estate by 
bargain and sale, or enters into a contract of sale, and 
covenants to suffer a fine and recovery, and he dies 
before the fine or recovery is, consummated, the heir in 
tail, or remainder-man is not bound ; for he is deemed 
a purchaser under the donor, and entitled to protqctiou, 
as such; and a Court of Equity will not, further than 
a Court of Law, carry into effegt against him any act 
of a former tenant in tail.® 

§ ]08. And, generally, against a lend fide purchaser, 
for a valuable consideration, without notice, a Court 
of Equity will not interfere on the ground of accident; 
for, in tlie view of a Court of Equity, such a purchaser 
has as higli a claim to assistance and protection as any 
other person can have.® Principles of an analogous 
nature seem to have governed in many of the cases, in 
which the want of a surrender of copyholds has been 
supplied by Courts of Equity 

§ 109. Perhaps, upon a general .survey of the grounds 
of equitable jurisdiction in cases of accident, it will bo 
found that they resolve themselves into the following; 
that the party seeking relief has a clear right, which 
cannot otherwise be enforced in a suitable manner; 


^ Jenkins v. Kemis, 1 Cas. Ch. 103; S. C. cited 2 P. Will. 067 ; 

1 Foiihl. Eq. Ji. I, ch, 4, ^ 25, notes (/), («). 

“ 1 EonhI. Eq. B. 1, ch. 1, ^ 7, and note; Id. ch. 4, ^ 10, and notes; 
W(»al V. Lower, 1 Eq. Abridg-. 266; Powell v. Powell, Free. Ch. 278. 

3 Milford, Eq. PI. by Jeremy, 274, X.; Coo*per, Eq. PI- to 285; 

2 Eonbl. Eq. 13. 2. ch. 6, § 2, and notes ; Malden v, Merrill, 2 Aik. 8 ; 
Newl. on Contr. ch. 19, p. 342; Ante, j 04 c.; Post, 154, 105,381, 
409 to 111, 410, 434, 430. 

4 I Fonhl. Eq. B. 1, ch. 1, ^ 7, and note (r). 
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or, that he will be subjected to an unjustifiable loss, 
without any blame or misconduct on his own part; or, 
that he has a superior equity to the party from whom 
he seeks the relief.' 


1 Many of the cases on this subject will be found collected in 1 Madd. 
Ch. Pr. ch. 2, § 2y p. 41, &c*; Jeremy on Equity Jurid. ch. 1, p. 359, 
&c., aid 2 Swift’s Digest, ch. 0, p. 92, &c. See liaynard v. Norris, 
5 Gill, 477. 
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CHAPTER V. 

MISTAKE. 

§ 110. We may next pass tp the consideration of 
the Jurisdiction of the Courts of Equity, founded 
upon the ground of mistake. This is sometimes the 
result of accident, in its large‘sense; but, as contra¬ 
distinguished from it, it is some unintentional act, or 
omission, or error, ^arising from ignorance, surprise, 
imposition, or misplaced confidence.* Mistakes are 
ordinarily divided into two sorts, mistakes in matter 
of law, and mistakes in matter of fact. 

§ 111. And first, in regard to mistakes in matter 
of law. It is a well-known maxim, that ignorance of 
law will not furnish an excuse for any person, cither 
for a breach, or for an omission of duty; Ignoraiiiia 
hyls nriiiinoji excimt; and this maxim is equally as 
much respected in E(iuity as in law.** It probably be- 


1 Mr. Jeremy defines Mistake, in the sense of a Court of Equity, to 
be, “that result of ignorance of law or of fact, which has misled a poison 
to commit that, which, if he had not been in error, he would noi luve 
done.” Jeremy, Kq. Juried. U. 3, Pt. 2, p. 308. This definition .‘^cems 
too narrow, and it docs not comprehend cases of omission or neglect. 
May there not be a mistake from surprise, or imposition, as well as from 
ignorance of law or fact? 

2 Jhlhic V. Lumley, 2 East, R. -160; Doct. & Stud. Dial. 1, cIi. 20, p. 
02 ; Id. Dial. 2, cli. -10, p. 303; Stevens v. Lynch, 12 East, 38; I Foribl. 
Eq. 15. 1, eh. 2, ^ 7, note (v) . Hunt t;. Rouamatrterc’s AdmVs. 8 Whea¬ 
ton, R. 171; S, C. 1 Peters, Sup. C. R. 1 ; S. C. 2 Mason, I?. 342 ; 3 
Mason, R. 294 ; Frank v, Frank, 1 Ch. Cas. 81. — Ifow hir money paid 
under a mistake of law, is, as tho civil law phrases it, liable to rcpitition^ 
that is, to a recovery back, has been a matter much discussed by civilians, 

11 * 
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longs to some of the earliest rudiments of English 
jurisprudence j and is certainly so old, as to have been 


and upon which they are divided in opinion. Polhier and Heineccius 
maintain the negative ; Vinnius and D’Aguesseau the aflirraalive, the latter 
especially in a very masterly dissertation. Sir W. D. Evans, in the Ap¬ 
pendix to his translation of Pothier on Obligations, (Vol. 2, p. 408 lo 437) 
has given a Translation of the Dissertations of D’Agiiesseau and Vinnius ; 
and Sir^W. D. Evans has pre/ixed to them a view of his own reasoning 
in support of the same doctrine. (Id. Vol. 2, p. 309.) The text of the 
Roman Law seems manifestly on the other side, allhoiioh the force of the 
text has been attempted to be explained away, or at least limited. TJie 
Digest (Lib. 22, tit. 6, 1. 9, ^ 3, 5,) says : “ Ignorantia facti, non juris, 
prodesse; nec stultis solere succtirr^ sed erranlibus ; and still more 
explicitly the Code says, (Lib. 1, tit. 1^), 1. 10j) “ Cum quis jus ignorans 
indebitaiem pecuniam solverit, cessat repelitio; per ignoraniiam cnini facti 
lantum repetiti«.nem indebiti soluti competere libi noium cst.’’ See also 
1 Pothier, Oblig. Pt. 4, ch. 3, ^ 1, n. 834 ; 1 Evans’s Pothier on Oblig. 
523, 521; Pothier, Pand. Lib. 22, tit. 6; Cujaccii Opera, Tom. 4,p. .003 ; 
Comm, ad Leg. vii. de Jur. et Fact. Ignor. Pleinecc. ad. Pand. Lib. 23, 
lit. f), ^ MG ; 1 Domat, Civil Law, D. 1, tit. 19, ^ 1, n. 13 to 17. Put the 
question is a very diflerent one, how far a promise lo pay is a binding 
obligation ; for a party may not be bound by the latter lo pay, although he 
may not, if he has paid the money, be entitled to recover it back, lleint c- 
cius (ubi supra) insists on this distinction, founding liimself on ilic IlonKin 
Law. Cujaccius also insists on the same distinction. (Cujac. Opera, 
Tom. 4, 500, 507, edit. 1758.) D’Aguesseau denies the distinction, as 
not founded in reason, and insists on the same riglit in butli cases. t:^ir 
\V. D. Evans holds to the same opinion ; but insists, at all events, that a 
mere prumise to pay, under a mistake of law, is not binding. 2 P'vans’s 
pothier on Oblig. 395, &c. There is certainly great force in his rra.-^un- 
ing. It has, however, been rejected by the English Courts; and a pro¬ 
mise to pay, upon a supposed liability, and in ignorance of the law, has 
been held to bind the party. Stevens v. Lynch, 12 East, K. 38 ; Good¬ 
man V, Sayers, 2 Jac. & Walk, 203 ; Brisbaae v. Dacres, 5 Taunt. U. 
143; East India Company v, Trillon, 3 B. & Cressw. 2H0. Mr. Chan¬ 
cellor Kent held a doctrine equally extensive in .Shotwcll v. Murray, 1 
Johns. Ch. R. 512, 516, Sec also Slorrs u. Barker, G Johns. (;ii. H. 
166 ; Clarke v. Butcher, 0 Cowen^ B. 671. In Massachusetts it has 
been held, that money, paid under a mistake of law, may be reco¬ 
vered back; and, at all events, that a promise to pay, under a mistake 
of law, cannot be enforced. May v. CoHln, 4 Mass. R. 312; Warder 
»•. Tucker, 7 Mass. R. 452 ; Freeman v. Boynton, 7 Mass. R. 488. See 
also Haven v. Foster, 9 Pick. R. 112, in which there is a very learned 
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long l{iid up among its settled elements. We find 
it stated with great clearness and force jn the -Doctor 
and Student, where it is affirmed, that every man is 
bound at his peril to take knowledge what the law 
of the realjp is, as well the law made by Statute, as 
the Common Law.' The probable ground for the 
maxim is that suggested by Lord Ellenborough, that 
otherwise there is no saying to tvhat extent the excuse 
of ignorance might not be carried.® Indeed, one of 
the remarkable tendencies of .the English Common 
Law upon all subjects of a general nature is, to aim 
at practical good, rather than theoretical perfec¬ 
tion; and to seek less to administer justice in all 
possible cases than to furnish rules which shall secure 
it in the common course of human business. If, upon 
tlie mere ground of ignorance of the law, men were 
admitted to overhaul or extinguish their most solemn 
contracts, and especially those which have been exe¬ 
cuted by a complete performance, there would be much 
cml)arrassing litigation in all judicial tribunals, .and no 
small danger of injustice, from the nature and difficulty 
of the proper proofs.^ The presumption is, that every 
person is acqu.aintcd with his own rights, provided he 
has had a reasonable opportunity to know them. And 
nothing can bo more liable to abuse, th.an to permit a 
person to reclaim his property upon the more pre¬ 
tence, that, at the time of parting with it, he was 


argurnent by counsel on each side, on the general doctrine, and the 
opinions of civilians, as well as the Common Law decisions, are copiously 
cilcd. • 

1 Doct. & Stud. Dial. 2, cli. 46. 

2 Dilbio V, Lurnley, 3 East, 409, 472. 

3 Ly.in P. Richmond, 2 Johns. Ch. R. 51, 60; Shotwcll v. Murray, 1 
Johns. Ch. 11. 512; Siorrs i\ Barker, 6 Johns. Ch. R. 1C9, 170. 
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ignorant of the law, acting on his title.^ Mr. Fon- 
blanque has accordingly laid it down as a general 
proposition, that in Courts of Equity ignorance of the 
law shall not affect agreements, nor excuse from the 
legal consequences of ])articular acts.® An^ he is fully 
borne out by authorities.® 

§ 112. One of the most common cases, put to illus¬ 
trate .the doctrine, is, i\'hcre two are bound by a bond, 
and the obligee releases one, .supposing, by a mistake 
of law, that the other, will remain bound. In such a 
case the obligee w’ill not be relieved in Equity upon 
the mere ground of his mistake of the law j * for tlicre 


1 See Storrs v. Barker, G Johns. Ch. R, IGO; Proctor v. Thrall, 22 
Verm. 2G2. 

9 1 Fonbl. Eq. B. 1, ch. 2, 7, note (r) ; 1 Madd. Ch. Pr GO. But 

see Moseley’s Rep. 304; 1 Ves. 127; Siorrs v. Barker, 0 Jolni-s. Ch. R. 
ICO, 170; Bunt r. Rousmaniere, I Peters, R. 1, 15, 10. 

3 The doctrine was pu-^hed to a great extent (as ^fr. Fonblarique has 
remarked) in Wihdey e. CotTper Company, cited in a note to East v. 
Thorribury, 3 P. Will. 127, note B, and Atwood f. Lamprey (il)id.), in 
which a tenant, uho had paid a icnt or anrmiiy cliarged on land, without 
deducting the land tax, was not allow^cd to recover back the amount by a 
bill in Equity. 1 Fonbl. Eq. 13, 1, ch. 2, 7, note (/’). There is an ap¬ 

pearance of hardship in this doctrine; but it has been fully recognized in a 
late ca«e. where an executor paid interest on a legacy without deducting 
the property tax. Cun ie r. Goold, 2 Madd. R. 103, and Smith v. A hop, 
1 Madd. R. 023. Lord Ilardw'icke aho acted upon the same dr'ctiine in 
Nicholls t'. Lccson, 3 Aik. 573. The cases resolve themselves into an 
over-payment by mistake of law, or of fact; and probably of the fmmer. 
But It does not appear in any of these cases, that the mistake wa.s not 
mutual. It is a little diiricult to reconcile these cases with the doctrine in 
Bingham v. Bingham, 1 V^es. 126, and Belt’s iSuppt. 79. 

4 Com. Dig. Chancery, 3 F. 8; Harmon v. Cannon, 4 Yin. Abridg. 
387, pi. 3 ; 1 Fonbl. Eq. B. 1, ch. 2, ^ 7, note (r). See also 1 Peters, 
Sup. C. R. 17 ; 1 P. Will. 723, 727 ; 2 Aik. 591 ; 2 Johns. Ch. R. 51 ; 

4 Pick. K. 6, 17; Cann 1. Cann, 1 P. Will. 723, 727. But see E.x parte 
Gifford, 6 Vcs. 605, and the comments by Lord Denman on that case in 
Nicholson v. Revel), 6 Nev. & Mann. 192, 200; S (J. 4 Adolph. & Ellis, 
675. See, also, McNaughien v. Partridge, 11 Ohio, R. 223; Sale r. 
Diahman, 3 Leigh, 548. 
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is nothing inequitable in the co-obligor’s availing him¬ 
self of his legal rights, nor of the other obligor’s 
insisting upon his release, if they have both acted 
honvL fide, and there has been no fraud or imposition 
on their side to procure the release.^ So, where a 
party Jiad a power of appointment, and executed it 
absolutely, without introducing a power of revocation, 
upon a mistake of law, that, being a voluntary .deed, 
it was revocable, relief was in like manner denied.® If 
the pow’er of revocation had been intended to be put 
into the appointment, and omitted by a mistake in the 
draft, it would have been a very different matter. 

§ 113. The same principle applies to agreements 
entered into in good faith, but under a mistake of 
the law. They are generally held valid and obliga¬ 
tory upon the parties.® Thus, where a clause con- 


1 In suoli a caso, there is no doubt that the releasee is discharged at 
law. In Nicholson r. RcvelJ, 6 Nev. k Mann, 200, 292, S. C. 4 Adolph. 
& I'lllis, ()7.>, a discharge of one party on a joint and several note was 
held lo be a (Ibscliarge of hoih. S. P*. Clicetham r. Ward, 1 Bos. & Pull. 
630; Ifoosark v. Rogers, 8 Paige, R. 229. 

2 Worrali v. Jacob, 3 ^leriv. II. 195. See, alsf, 1 Peters, Sup. R. 16. 

3 Pullen V. Ready, 1 Atk. 591 ; Siockley v. Slocklcy, 1 Ves. k B. 23, 
30; Frank r. P'rank, 1 Ch. Cas. 84; Mildmay o. llungerford, 2 Vern. 
R. 213 ; Sholwell v. Murray, 1 Johns. Ch. R. 512; Lyon r. Richmond, 
2 Johns. Ch. R. 51; Hunt v. Rousmaniere, 1 Peters, Sup. R. 1, 15; 
Storrs r. Barker, G Johns. Ch. R. fto, 170. — Some of the cases, com¬ 
monly cited under this head, are cases of family agreements, to preserve 
family honor, or family peace ; and some of them are compromises of 
right, thought at the time to be doubtful by all the parlies. The cases 
of Siapiltoa y. Stapillon, 1 Aik. 10 ; Stockley v. Stockley, 1 Ves. & B. 
23 ; Cory v. Cory, 1 Ves. 19 ; Gordon v. Gordon, 3 SwanSt. K. 463, 
107, 171, 471, 477, and perhaps F^^ank u. P'rank, 1 Ch. Cas. 84, are of 
the former sort. And it has been said by LorJ ICldon, that in family 
arrangements an Plquiiy is administered in Equity, \ihich is not applied 
to agreements generally. I V^es. & B. 30 ; Neale v. Neale, 1 Keen, 
672, 683. Compromises of doubtful right stand upon a distinct ground ; 
for in such cases the parlies are equal, and it is for the public interest lo 
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taining a power of redemption, in a deed granting 
an* annuity, after it had been agreed to, was delibe¬ 
rately excluded by the parties upon a mistake of 
law, that it would render the contract usurious; the 
Court of Chancery refused to restore the clause, or to 
grant relief.^ Lord Eldon, in commenting on this case, 
said, that it went upon an indisputable clear principle, 
that the parties did not mean to insert in the agreement 
a provision for redemption, because they were all of 
one mind, that it woulij bo ruinous. And they desired 
the Court to do, not what they intended, for the 
insertion of that provision was directly contrary to 
their intention; but they desired to be put in the same 
situation, as if they had been bettor informed, and con¬ 
sequently had a contrary intention.^ So, whoie a 
devise was given upon condition, that a woman 
should marry with the consent of her parents, and she 
married without such consent, whereby a forfeiture 
accrued to other parties, who afterwards executed an 
agreement respecting the estate, whereby the forfeiture 
was in effect waived, the* Court refused any relief, 
although it was contended, that it was upon a mistake 
of law. Lord Hardwicke, on that occasion, said : “It 
is said, they (the parties) might know the fact, and yet 

not know the consequence of law. I3ut if parties are 

# 


suppress Jitigation. Cann v. Cann, 1 P, Will. 703; 1 Ves. & J3. 30; 
1 Aik. 10; Naylor v. Winch, 1 Sim. & Sta. 561, 505. Put of these 
doctrines a more foil discussion belongs to the text. Post, 120, 121, 
122, 126, 128, 120, 130, 131, 132. 

I Irnham v. Child, l*Bro. Ch. R'. 92. See G Ves. 332, 333; 1 Peters, 
Sup. C. R. 16, 17 ; 2 White & Tudor’s Eq. Lead. Cas. 530, and notes. 

- Marquis of Townshend r. Slrangroom, 0 Ves. 332. See alvo Lord 
Patmore v. Morris, 2 Pro. Ch. R. 219; Hunt v. Rousrnaniere’s Adminif^* 
tralors, 2 Mason, R. 366, 367. 
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entering into an agreement, and the very will, out of 
which the forfeiture arose, is lying before them and 
their counsel, while the drafts arc preparing, the 
parties shall be supposed to bo acquainted with the 
consequence of law as to this point; and shall not be 
relieved on a pretence of being surprised, with such 
strong circumstances attending it.”' So, where the 
plaintiff was tenant for life, with remainder tp his 
first and other sons in tail, remainder to the defendant 
in fee; and his wife being then privement cnscint of a 
son, he was advised, that, if he bought the reversion 
of the defendant, and took a surrender, it would merge 
his estate for life, and destroy the contingent re¬ 
mainder in his sons, and ^ive him a fee; and he 
accordingly bought the reversion, and gave security 
for the i)urchasc-inoncy; and, upon a discovery of his 
mistake of the law, ho brought a bill to be relieved 
against the security, it was denied, unless upon p:iy- 
meiit of the full amount.- 

§ Ilk Another illustration maybe derived from a 
case, most vigorously contested and critically discussed, 
whereupon the loan of money, for which security was 
to bo given, the parties deliberately took, after con¬ 
sultation with counsel, a letter of attorney, with a 
pow’er to sell the property (ships) in case of nonpay¬ 
ment of the money, instead of a mortgage upon the 
property itself, upon the mistake of law, that the 
security by the former instrument would, in case of 
death or other accident, bind the property equally as 
strongly as a mortgage. The debtor died, and his 


^ Pulltiii r. Heady, 2 Atk. 587, 501. 

" Mildmay v. Huiigcrford, 2 Vern. 213. 
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estate being insolvent, a bill in Equit}^ was brought 
by the creditor against the administrators to reform 
the instrument, or to give him a priority by way of 
lien on the property, in exclusion of the general cre¬ 
ditors. The Court, finally, after the most deliberate 
examination of the case at three successive stages of 
the cause, denied relief, upon the ground that the 
agrecpient was for a particular security selected by 
the parties, and not for security generally; and .that 
the Court w’cre asker^ to substitute another security 
for that selected by the parties, not upon any mistake 
of fact, but upon a mistake of law, when such secu¬ 
rity was not within the scope hf their agreement.' 

§ 115. It i.s manifest* that the whole controversv 
in this case turned upon the point, Avhether a Court 
of Equity could grant relief, Avherc a security hccoinor' 
inelfectual, not by fraud or accident, or becau.'C it is 
not Avhat the parties intended it to be ; but bccan.se, 
conforming to that intention, the parties in executing 
it innocently mistook the law. It u’as the very secu¬ 
rity the parties had deliberately selected; but, by 
unforeseen events, it was not as good a security as 
they might have selected. It would have been most 
extraordinary and unprecedented for a Court of Equity, 
under such circumstance,s, to grant relief; for it Avould 
be equivalent to decreeing a new agreement, not con¬ 
templated by the parties, instead of executing that 
actually made by them. If the party, ivho ivas to 
execute the power of attorney, had refused that, and 


1 Hunt V, Roosmaniere, SyiTheat. R. 174 ; 1 reters.Sup. C. R. 1, 13, 
11; S. C. 2 Mason, K. 342; 3 Mason, R. 201. 8cc similar instances in 
Greenwood v. Eldrid^ye, 1 Greenes Ch, R. 145 ; Eow v. Kerr, i Speer’s 
Eq. U. 113 - 421 ; Leavitt r. Palmer, 3 Coins. 10. 
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offered a mortgage, could he have insisted on such a 
substitute ? If a mortgage had been agreed on, could 
he have compelled the other side to have accepted a 
letter of attorney? Certainly not. Equity njay 
compel parties to execute their agreements; but it 
has no authority to make agreements for them, or to 
substitute one for another. If there had been any 
mistake in the, instrument itself, so that it did 
contain what the parties had agreed on, that would 
have formed a very different casQ ; for where an instru¬ 
ment is drawn and executed, which professes, or is in¬ 
tended to carry into execution an agreement previously 
entered into, but which, by mistake of the draftsman, 
either as to fact or to law, does not fulfil that intention, 
or violates it, Equity will correct the mistake, so as to 
produce a conformity to the instrument.' 

§ 116. In a preceding section “ it has been stated, 
that agreements made and acts done under a mistake 
of law are (if not otherwise objectionable) generally 
held valid and obligatory. The doctrine is laid down 
in til is guarded and qualified manner, because it is not 
to be disguised, that there are authorities, which are 
supposed to contradict it, or at least to form exceptions 
to it. Indeed, in one case, Lord King is reported to 
have said, that the maxim of law, Jfjnorantia juris non 
cxcimtl, was, in regard to the public, that ignorance 
cannot be pleaded in excuse of crimes; but that it did 
not hold in civil cascs.^ This broad statement is 


* See tiio able opinion of Mr. Justice Wasliingjon in limit v. Rous- 
maniere's Adm’rs. 1 Peters, Snp. C. R. 13-17. See Ileacock e. Fly, 
14 Penn. JSt. U. 511. 
a Antr, ^ 113. 

3 Lansdowne v. Lansdowno, Mosely, R. 3(>1 ; S. C. 2 Jao. & Walk. 
205. Contra, McAiiinch v. Lauglilin, 13 Penn. St. U. 371. 

EQ. JUR. — VOL. I. 12 
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utterly irreconcilable with the well-established doctrine 
both of Courts of Law and Courts of Equity. The 
general rule certainly is, (as has been very clearly 
stated by the Supreme Court of the United States,) 
that a mistake of the law is not a ground for reforming 
a deed, founded on such a mistake. And w;hatever 
exceptions there may be to this rule, they are not only 
few in number, but they will be found to have some¬ 
thing peculiar in their character, and to involve pthcr 
elements of decision.', 

§ 117. In illustration of this remark, we may refer 
to a case, commonly cited as an exception to the geue- 
eral rule. In that case, the daughter of a freeman of 
London had a legacy of X10,000, left by her father’s 
will, upon condition that she should release her 
orphanage snare; and, after her father’s death, she 
accepted the legacy, and executed the release. Upon 
a bill, afterwards filed by Iicr against her brother, w ho 
was the executor, the release was set aside, and .she 
was restored to her orphanage share, which amounted 
to £40,000. Lord Chanc»el]or Talbot, in making the 
decree, admitted, that there was no fraud in her 
brother, who Imd told her that she was entitled to 


1 Hunt r. Rousmaniere, 1 Peters, Snp. C. R. 15; S. C. 8 Wheafon, 
R. 211, 212. See also Hepburn v. Dunlap, 10 Wheaton, R. 17!), 1!)5 ; 
Shotwell u. Murray, 1 Johns. Ch. R. 512, 515; Jiyon r. Riclirnoiid, 
2 Johns. Ch. R. 51, GO; Storrs c. Barker, 0 Johns. Ch. R. Ifi!), 170.— 
Mr. Chancellor Kent has laid down the doctrine in equally siroii" terms. 
“It is rarely,” says he, “that a mistake in point of Jaw, with a full 
knowledge of all the facts, can afford ground for relief, or be considered 
as a sufficient indemnity against the injurious consequences of deception 
practised upon mankind, &o. It would ihcrcforo seem to he a wise prin¬ 
ciple of policy, that ignorance of the law, with a knowledge of the facts, 
cannot generally be set up as a defence.” Storrs v. Barker, 6 Johns. Cli. 
R. 1G9, 170. Sec Emmet v. Dewhirst, 6 Eng. Law and Eq. R. 83. 



MISTAKE, 


185 


cn. V,] 

her election to take ah account of her father’s personal 
estate, and to claim her orphanage share; but she 
chose to accept the legacy. His Lordship said: “ It 
is true, it appears, the son (the defendant) did inform 
the daughter, that she was bound either to waive the 
legacy ^iven by the father, or release her right to the 
custom. And, so far, she might know that it was in 
her power to accept either the legacy or orphanage 
part. But I hardly think she knew she was entitled 
to have an account talcon of the .personal estate of her 
father; and first to know, what her orphanage part 
did amount to; and^ that when she should bo fully 
apprised of this, then, and not till then, she was to 
make her election; which very much alters the case. 
For, probably, she would not have elected to accept 
her legacy, had she known, or been informed, what her 
orphanage part amounted unto, before she waived it 
and accepted the legacy,” ^ 

§ 118. It is .apparent, from this language, thg,t the 
decision of his Lordship rested upon mixed consi¬ 
derations, and not exclusively upon mere mistake or 
ignorance of the law by the daughter. There was no 
fraud in her brother; but it is clear, that she relied 
upon her brother for knowledge of her rights and 
duties in point of hnv; and he, however innocently, 
omitted to state some most material legal considera¬ 
tions, affecting her rights and.duty. She acted under 
this misplaced confidence, and was misled by it; which 
of itself constituted no inconsiderable ground for re¬ 
lief. But a far more weighty reason i.s, that she acted 
under ignorance of facts; for she ileithcr knew, nor 


1 PiiBcy V. Desbouvrie, 3 P. Will. 315, 331 ; 2 Ball & Beat. 182. 
See Pickering v. Pickering, 2 Bcavan, R. 31, 50. 
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had any means of knowing, what her orphanage share 
was, when she made her election. It was, therefore, a 
clear case of surprise in niattei.s of fact, as well as of 
law. No ultimate decision was made in the case, it 
being compromised by the parties.* 

§ 119. The case of Evans v. Llewellyn is ex¬ 
pressly put in the decree upon the ground of sur¬ 
prise, “ the conveyance having been obtained and 
executed by the plaintilTs improvidently.” It,was 
admitted, that there jvas no suflicient proof of fraud 
or imposition practised upon the plaintidj (though the 
facts might well load to some doubt on that point); 
and the plaintitf was certainly not ignorant of any of 
the facts, which respected his rights. The Master of 
the Hulls (Sir Lloyd Kenyon, afterwards Lord Kenyon) 
Said: " The party was taken by surprise. He had 
sufficient time to act with caution; and therefore, 
though there was no actual fraud, it is something like 
fraud,; for an undue advantage was taken of his situ¬ 
ation. I am of opinion, that the party was not com¬ 
petent to protect himself; 'and therefore this Court is 
bound to afford him such protection; and therefore 
these deeds ought to bo set aside, as improcaknlli/ 
obtained. If the plaintiff had, in fact, gone back, I 
should have rescinded the transaction.” ’ 

§ 120. The most general class of cases relied on as 
exceptions to the rule, is that class where the party 
has acted under a misconception, or ignorance of his 
title to the property, respecting which some agree¬ 
ment has been made, or conveyance executed. So 


* See Ileicock v. Fly, 14 Penn. St. R. 511. 

2 2 Bro. Ch. R. ISO; 1 Co.x, R. 333, more full. 

3 1 Cox, R. 340, 341. 
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far as ignorance in point of fact of any title in the 
party is an ingredient in any of these cases, they fall 
under a very different consideration.”* But so far.as 
the party, knowing all the facts, has acted upon a 
mistake of the law, applicable to his title, they are 
proper to bo discussed in this platJe. Upon a close 
survey^ many, although not all, of the cases, in the 
latter predicament, will be found to have turned, not 
upon the consideration of a mere mistake of law, 
stripped of all other circumstances, but upon an ad¬ 
mixture of other ingredients, ^^oing to establish mis¬ 
representation, imposition, undue confidence, undue 
influence, mental imbecility, or that sort of surprise 
which Equity uniformly regards as a just foundation 
for relief.® 

^ See Riimsdcn v. ITylion, 2 Ves. 304; nann v. Cann, 1 P. Will. 727; 
Farowoll v. Coker, cited 2 Moriv. 200; McCarthy v. Decaix, 2 Russ. 
& Myine, 014. In this cast* Lord Chancellor Brougham held, that 
when' a husband renounced his title to his wile's {)rop(?rty, from whom 
ho had been divoiced, under a mistake in {>oint of law, that the divorce 
was valid, and he had no longer an^ liile to her properly, and under a 
mistake of fact as to the anujunt of the property renounced, the infor¬ 
mation respecting which the oiher paily knew and withheld from him, he 
was entitled to relief. But the relief seems to have been granted upon 
mixed considerations. His Lord>hip, in one part of his opinion, said : 
“ What he (the husband) has done was in ignorance of law, possibly of 
fact; but in a case of this kind, that w'ould be one and the same thing. 
See also Corking v. Pratt, 1 Ves. 400. 

2 Sec Willan c. Willan, 10 Ves. 82. — Mr.* Jeremy (Fq. Jiirisd B. 2, 
ch. 2, j). 300) seems to suppose that there is something technical ni tlio 
nic.ining of the word surprise as used in Courts of P.qiiity; for, speaking 
upon what, he says, is technically called a case of surprise, lie adds, 

“ which [surprise] it scorns is a icnn for the immediate result <»f a certain 
species of mistake, iipun which#ihi 3 Court will relieve,’’ a delinilion or 
description not very intelligible, and rather tending to obscure than to 
clear up the subject. In another place (ch. 3, p. 383, note) he says, that 
surprise is often used as synonymous w-iih fraud; but that “ they may, 
perhaps, be distinguished by the circumstance, that in instances to 

12 * 
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§ 121. It has been laid down, as unquestionable 
doctrine, that if a party, acting in ignorance of a 
plain and settled principle of law, is induced to give 
up a portion of his indisputable property to another, 
under the name of a compromise, a Court of Equity 
will relieve him from the effect of his mistake.’ I3ut, 


f 

which the fraud is applied, an unjust design is presupposed; but 
that in those to which surprise is assigned, no fiaudulent inientioU' is to 
be presumed. In the former ^ase one of the parties seeks to injure the 
other: in the latter both of them act under an actual misconception of 
the law.” Whether this explanation makes the mailer much clearer, 
may be doubled. The truth is, that there do^^s not seem any thing tech¬ 
nical or peculiar in the word, s^irprise, as used in Courts of JOquity, 
The common definitiim of Johnso'* siifficjcntly explains its sense, lie 
defines it to be the act of taking unawares ; the slate of being taken 
unawares; sudden confusion or perplexiiy. When a Court of Equity 
relieves on ilie ground of surprise, it does so upon the ground that the 
parly has been taken unawares, that he has acted without due delibera¬ 
tion, and under confuse^ and sudden impressions. The case of Evans 
V. Llewellyn, 2 Bro. Ch. R. 150, is a direct authority to this very \iew of 
tlip matter. There may he cases, where the word surprise is used in a 
more lax sense, and where it is deemed presumptive of, or approaching 
to, fraud. (1 Foiihl. Eq. B. 1, ch. 2, ^ 8, p. 125; Earl of Baili and 
IVlontague’s Ca.«e, 3 Ch. f^^s. 56, 103, 111.) But it will always be 

foiinvH, ihai the true use of it is, wliere something has been done, which 
was unexpected, and operated to mislead or confuse the parties on the 
sudden, and on that account has been deemed a fraud. Sec I'larl of 
Bath and Monlanue's Case, 3 Ch. (>a. 56, 74,114; Irriham v. f^hild, 1 
Bro. Ch. 92; Marquis of Towobhend v. Siangroorn, 6 Ves. 327, 338 ; 
Twining u. Morrice, 2 Bro ("h. R. 326; Willan v. Willan, 16 A cs. 81, 
86, 87. In B>an3 r. Llewellyn, 1 (^)x, II. 3l0, the Master of llie Rolls, 
adverting to the cases of surprise where an undue advantage is. taken of 
the party’s situation, said : ‘*The cases of infants dealing with guardians, 
of sons with fathers, all proceed upim the same general princjpic.s, and 
establish this, that if the party is in a situition, in which he i.s not a 
free agent, and i.s not rqgal to protecting himself, this Court will protect 
him. See 1 Fonbl. Eq. B. I, ch. 2,t^ 8. See Post, ^ 234, 235, and 
note (1,) § 236, 237, 238, 239, 240, 212. 

1 Naylor u. Winch, 1 Sim. & Stu. 555. See also 1 Ves. 126; Mose¬ 
ley, R. 364 ; 2 Jac. & Walk. 205; Leonard Leonard, 2 B. & Beatt. 
180; Dunnage r. White, 1 Swanst. 137. See Hunt v> Rousmaniere, 
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whore a doubtful question arises,’^such as a question 
respecting the true construction of a will, a different 
rule prevails; and a compromise fairly entered into, 
with due deliberation, will be upheld in a Court of 
Equity, as reasonable in itself, to terminate the differ¬ 
ences by dividing the stake, and as supported! by 
princi!)les of public policy.* 

§ 122. In regard to the first proposition, the terms 
in which it is expressed have the material qualifica¬ 
tion, that the party has, upon plain and settled princi¬ 
ples 0 ^ law, a clear title, and y*et is in gross ignorance 
that he possesses any title whatsoever. Thus, in 
England, if the eldest son, who is heir at law of all 
the undisposed of fee simple estates of his. ancestor, 
should, in gross ignorance of the law, knowing, how¬ 
ever, that he was the eldest son, agree to divide the 
estates with a younger brother; such an agreement, 
executed or unexecuted, would be held, in a Court of 
Equity, invalid, and relief would be accordingly granted. 
In a case thus strongly put, there may be ingredients, 
which would give a coloring to the case, independent 
of the mere ignorance of the law. If the younger 
son were not equally ignorant, there woxrld be much 
ground to suspect fraud, imposition, misrepresentation, 
or undue influence on his part.® And if he were 


8 VVhcalon, R. ‘Jll l(» ‘215; S. C. 1 Peters, Sup. C. R. 1, 15, 15 ; Gutlon 
V. Gutlun, 3 Svvansl. 400. — In the very casein winch the iloctiinc is laid 
down in such general terms, relief was domed, because the claim was 
(loiihtfiil, and the compromise was after due dclibeiatioii. JVaylor v. 
Wmcli, 1 Sim. & ^lu. 555. Is there any di&linclion between i^Mioiatice 
of a principle of law, and mistake of a principle »f law', as to iliis point 1 
See i Madd. Ch. Pr. 61. 

* Ibid.; Pickering v. Pickering, 2 Beavan, R. 31, 56. 

2 Jeremy on Eq. Jnrisd. Pt. 2, ch. 2, p. 306; Leonard v» Leonard, 
2 B. & Beatl. 182. 
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equally ignorant, the case would exhibit such a gross 
mistake of rights, as would lead to the conclusion of 
such great mental imbecility, or surprise, or blind and 
credulous confidence, on the part of the eldest son, 
and might fairly entitle him to the protection of a 
Couft of Equity upon general principles.' Indeed, 
where the party acts upon the misapprehension, that 
he has no title at all in the property, it seems to in¬ 
volve* in some measure a mistake of fact, that is, of 
the fact of ownership, arising from a mistake of law. 
A party can hardly be’ said to intend to part with a 
right or title, of whose existence he is wholly ignorant; 
and if he does not so intend, .a Oourt of Equity will, 
in ordinary cases, relieve him from the legal elfect of 
instruments, which surrender such unsuspected right 
or title.® 


1 Spo Hunt V. Rousnrianierc, 8 Wheat. R. 211, 212, 214; S. C. 
1 Peters, Sup. C. R. 15, Hi; S. C. 2 Mason, Pt. 342 ; 3 Mason, R. 224. 
See Aylift'e's Pand. B. 2, lit. 15, p. 110. 

2 See RaiTisden v. Hylton, 2 Yes. 304 ; 2 Meriv. R. 200. —I am aware 
that, « 7 enerally, \\here the facts aref known, tlie mistake of the title of 
heirship is treated as a mistake of law. Indeed, in the civil law it is put 
as the most prominent illustration of llic* distinction between ignorance of 
fact and ignorance of law. Si quis ncscial &e cognalum esse, inierdum 
in jure, inierdum in facto, crrai. Nam si et liberum se esse, el ex quibus 
natiis sit, sciat, jura anlern cognaiionis habere se nesciat in jure eriat. 
At si quis forte exposiius, quorum parentam csset, ignorct, forlasse ct 
serviai aheui, puians se servum esse; in facto, magis quam in jure errat. 
Dig. Lib. 22, tit. 6, i. 1, ^ 2 ; Pothier, Rand. Lib. 22, lit. 0, ^ 1, n. 1 ; 
1 Domat, Civil Law, B. 1, til. 18, ^ 1, n. 4. Is ownership or heirship a 
conclusion of Jaw, or of fact, or a mixed result of both ? Is title to an 
estate a fact, or not? Is ignorance of the title, when all the facts on 
which it legally depends, are known, ignorance of a fjjct, or of law ? 
Mr. Powell puts the case'of Lansdo\^’ne v. Lansdownc, (Moseley, R. 304) 
as a case of misrepresentation of a fact, that is, that the parly was not 
heir, when in fact ho was heir. See 2 Powell on Contracts, 196. An 
error of law, in relation to heirship, is not, in the civil law, always fatal 
to the party. It will not deprive him of a right resulting from his heir- 
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§ 123. One of the earliest cases on this subject is 
Turner v. Turner, (in 31 Car. 2,)‘ where the plaintiff’s 
father had lent a sum on mortgage to A, who mort¬ 
gaged lands, to the father and his heirs, with a proviso, 
that, on payment of the money to the father, o^ his 
lieirs, the premises were to be reconveyed to A. The 
plaintiff was executor of his father, and claimed the 
mortgage, as vesting in the executor, and not in the 
heirs. The defendant was the son and heir at law 
of the plaintiff’s eldest brotheiy and set up a release 
of this mortgage, and an allotment of it to him, upon 
an agreement made among the- heirs for-a division of 
the personal estate, and a subsequent receipt of the 
mortgage by him. The plaintiff insisted, that, at the 
time of the release, ho looked on the mortgage as be¬ 
longing to the defendant, as heir at law, and knew 
not liis own title thereto; and that the mortgage was 
worth .jC 8,000, and the shares on the division only 
.C250 a piece. The Lord Chancellor (Lord Notting¬ 
ham) relieved the plaintiff, stating that the plaintiff* 
had an undoubted right to the mortgaged premises. 
This case is reported, without any statement of the 
grounds of the decision, so that it is impossible now 
to ascertain thorn. There may have been surprise, or 
imposition, or undue influence ; or the defendant might 
have well known the plaintilF’s rights, and suppi'cssed 
his own knowledge of them. If it proceeded upon the 


ship ; as, if a nephew accounts with an uncle for the whole cfTocls of a 
deceased brother, upon the mistake of law that the uncle was sole heir, 
he shall be restored to his rights. 1 Doinat, Civif Law, 15. l,tu. 18, ^ 1, 
n. 15, Tlie rule of tlie Civil Law is, Juris ignoraniia non prodest ad- 
quirerc voleniibus ; suum vero pelentibus non nocct. Lib. 22, lit, 6, 

1. 7. 


1 2 Rep. in Cli. 81. [15 L] 
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naked ground of a mistake of law, it is not easily 
reconcilable with other cases. But, if it proceeded 
upon the ground that the plaintiff had no knowledge 
of his title to the mortgage, and therefore did not 
intend to release any title to it, the leleaso might well 
bo relieved against, as going bej ond the intentions of 
the parties, upon a mutual mistake of the law. It 
might, then, be dcemed,-in some sort, a mistake of fact, 
as well as of law. It was certainly a plain mistakp of 
the settled law; and, if both parties acted under a 
mutual misconception of their actual rights, they could 
not justly be said to have intended what they did. 
jMutual misapprehension of rights, as well as of the 
effect of agreements, ma;) properly furnish, in some 
cases, a ground for relief.* 

§ 124. In Bingham i*. Bingham,** there was a de¬ 
vise by A to his eldest son and heir B, in fee tail, 
limiting the reversion to his own right heirs. B left 
no issue, and devised the estate to the plaintiff The 
defendant had' brought an ejectment for the estate 
under the will; and the plaintiff purchased the estate 
of the defendant for jC 80, under a mistake of law, 
that the devise to him, by B, could not convey the fee. 
Having paid tlie purchase-money, ho now brought his 
bill to have it refunded, alleging in the bill, that ho 
was ignorant of the law', and persuaded by the de¬ 
fendant and his scrivener and conveyancer, that B had 
no power to make the devise. The Master of the 
Bolls, sitting for Lord Hardwickc, granted the relief, 
saying, that, though no fraud appeared, and the de- 


1 Willan V. Willan, IG Ves. 81, 82, 85. 

I Vcs. 120 ; Belt’s S«p. 79. See Leonard t\ Leonard, 2 B. & Bealt, 

183. 
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fendant apprehended he had a right, yet there was a 
plain mistake, such as the Court was warranted to 
relieve against. It is certainly not very easy to recon¬ 
cile this case with the general doctrine already stated. 
It is admitted by the report, that the defendant.sup¬ 
posed he had a right; and, indeed, it was probably .a 
case of a family compromise upon a doubted, if not a 
doubtful right, and a mutual cldim, and a mutual, igno¬ 
rance of the law. If so, it trenches upon that class 
of cases, and is inconsistent with them. If, on the 
other hand, the defendant’s title was adverse, and not 
a family controversy; still, if the agreement was fairly 
entered into by the contending parties, it is difficult 
to p(;rceiYC why it should have been set aside, merely 
because in the event the title turned out to be in the 
plaiutifi'.' There were, probably, some circumstances 
in the case material to a decision, which have not 
rcaclied us; otlicrwise, it would conflict with other 
cases already cited." 


^ Leonard r. Leonard, 2 13. & I>eatt. 171, 160, 162. 

2 ]Mr. Bell,In his Supplement, (p. 71),) lias ^nven a more full account 
of the facts of the case, from the Bcgisier’s Book, which I have fol¬ 
lowed. As a family compromise, or a corapromi.se with a 5 lran;Ter, 
claiming an adverse right under a niutnal mistake, but in good faith, it is 
dilficiilt to find any support for it in other authorities. See Stockley 
Siockley, 1 V. iV B. 23; Cory v. Cory, 1 Ves. ID; Gordon r. Goulon, 
3 Swanston, R. 103, 407, 471, 474, 477 ; Cann v. Cann, 1 P. Will. 723 ; 

1 Ves. ^ B. 30; Naylor v. Winch, 1 Sim. & Stu. 5G1, ; Leonard 

V. laonard, 2 B. & Bcatt. 171, 180, 182. The case of Corking v. 
Praii, 1 Ves. 400, and Belt's Supplement, 176, seems to have turned 
upon a mistake, not of law, but of fact. But, llien, it docs not appear, 
that, at the lime, either party knew what the personal estate would 
ulliinaiely amount to, and it might have been a matter of great doubt, 
and a compromise accordingly made. If so, could it be afterwards set 
aside? (See Burt r. Barlow, 3 Bro. Ch. R. 451; Leonard v. Leonard, 

2 B. & Bealt. 171, 180.) If the case turned upon the ground of a sup¬ 
pression of facts, known to the mother, and not to the daughter, or upon 
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§ 125. The case of Lansdowne v. Lansdowne' was to 
the following effect. The plaintiff, who was heir at 
law, and son of the eldest brother, had a controversy 
with his uncle, (who was the youngest brother,) 
whether he or his uncle was heir to the estate of 
another deceased brother of his uncle; and they con¬ 
sulted one Hughes, who was a schoolmaster and their 
neighbor, and he gave It as his opinion, upon examin¬ 
ing tho Clerk’s Remembrancer, that the uncle ,had 
the right, because lands could not ascend ; upon which 
the plaintiff and his uncle agreed to divide the lands 
between them, and in pursuance of this agreement 
they executed, first a bond, aud Ihen conveyances of 
the shares fixed on for each. The plaintiff sought to 
be relieved against these instruments, alleging in his 
bill that he had been surprised and imposed upon by 
Hughes and his uncle. Tho uncle being dead, his 
son and Hughes were made defendants to the bill; 
and Hughes, in his answer, admitted, that ho had 


undue influence or imposition, there could be little dilliculty in supporting 
it. The ease of liamsdcn v. Il^lton, (Q Vcs. 304 ; i3olt’s Sup[)lcrnetit, 
350,) turned upon other considerations. How can llie case of ?•. 

Bin "ham, as a case standiri" upon f;enrral principles, be reconciled with 
Mildmay r. llungcrford, (*2 Veni. 213,) and Pullen u. Ready, (2 Atk. 587, 
591)? Lord Collenharn, in Stewart r. Stewart, G (^lark Finell. H. 
968, .said : “ Bingham r. was not a case of compromise, but of a 

sale, by the dcfenrlant to the plainljT, of an c.sfalc which was already 
his; and a return of the purchase-inonry was decreed at the Rulh, upon 
the ground of mistake. Tiiat case, therefore, does not bear diiccily upon 
the present. If it were necessary to consider the principle of that decree, 
it might not be easy to dis:ingui.sh that case from any other purchase, in 
which the vendor turtT.s out to Irave had no title. In both there is a 
mistake, and the effect of it in both is, lliat the vendor receives, and tlic 
purchaser pays money w'ilhout tho intended equivalent.” See also Kvaiis 

Llewellyn, 2 Rro. Ch. R. 150. 

^ Moseley, R. 361 ; S. C. 2 Jac. & Walk. 205. 
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given the opinion, being misled by the book, and that 
he had recommended the parties to take further advice; 
but that the plaintiff had afterwards told him, that, if his 
uncle would, he would agree to share the land between 
them, let it be whose right it would, and thereby pre¬ 
vent all disputes and lawsuits. Upon which Hughes 
prepared the papers, and they were executed accord¬ 
ingly. Lord Chancellor King decreed, that it ap¬ 
peared, that the bond and conveyances “ were obtained 
by mistake, and misrepresentation of the law,” and 
ordered them to be given up to be cancelled. It is 
upon this occasion tjiat his Lordship is reported to 
have used the language already quoted, that the 
maxim, that ignorance of the law was no excuse, did 
not apply to civil cases; but if his judgment proceeded 
upon that ground, it was (as has been already stated) 
manifestly erroneous. This case has been questioned 
on several occasion!?, and is certainly open to much 
criticism. It appears to haAm been a case of a family 
dispute and compromise, made by parties equally 
innocent, and upon a doubted question of title under 
a mutual mistake of the law. Under such circum¬ 
stances, there is great difficulty in sustaining it in 
point of principle or authority. It was most probably 
decided by Lord King on the untenable ground already 
suggested. If, indeed, it proceeded upon the ground of 
undue confidence in Hughes’s opinion, or was induced 
by his undue persuasions and influence, such a misre¬ 
presentation of the law by him might, under such cir¬ 
cumstances, furnish a reason for relief.* Hut that does 
not appear in any report of the case.® 

1 See Fitzgerald v. Peck, 4 Littell, 127. 

~ The case of Lansdowno r, Lansdowne has been doubted on several 
EQ, JUR.— VOL. I. !!• IS 
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§ 126. The distinction between cases of mistake of 
a plain and settled principle of law, and cases of 


occasions. The report in 2 Jac. & Walk. 205, is more full than that in 
Moseley, though to the same elFect. The decree ^vas, that the agree¬ 
ment “ was obtained by a mistake and misrepresentation of Jjie law,” 
whu-li, under certain circumstances, might furnish a ground for relief. 
The case was closely criticisfil and doubted by the Supreme Court of the 
United States, in Hunt r. Roiismaniere, 8 Wheaton, R. 214, 215, and 1 
Peters, Sup. C. R. 15, 10. The Court seemed to think it raighkbo ex¬ 
plicable, upon the ground that the plaintilf was ignorant of the fact, tliat 
he was the eldest son ; or if he mistook his legal rights, that he was 
imposed upon by some unfair representations of his better informed 
opponent; or, that his ignorance of the law of piimogonitnre demonstrated 
such mental imbecility as would entine him to relief. Tliere is an ap¬ 
parent error in the suggestion of the Supreme Court, tliat there was an 
award in the case. Hughes did not act as an arbitrator, but was merely 
coriaiiltcd as a friend. If there had been a plain mistake of the law by an 
arbitrator, that \. ou]d, of itself, in many cases, have been a ground of re¬ 
lief. Corneforth v. Geer, 2 Vern. 705 ; Ridout v. Pain, 3 Atk. 491. Mr. 
Powell (on Contracts, vul. 2, p. 196) puls the case of Jjansdowne r. Lans- 
downc as an illustration of a mistake of a fact, that is, of heir.ship. In 
Stewart v. Stewart, G Clark & Finnell. U. 9(16, Lord Coltenham made the 
following remarks: “ Lansdovvne v, Lansdownc is a very stnmg case of 
setting aside a compromise, and a conveyance in pursuance of it; but it is 
impossible to ascertain the facts. It appears that fiaud was alleged 
against the younger brother; and Hughes, who had advised upon the 
rights of the tw’o, was made a defendant, ■v\hich could only have been 
done upon an imputation of fraud, and in Moseley’s Report it is said, that 
the Lord Chancellor’s decree proceeded upon the ground of mistake and 
misrepresentation. But Mr. Jacob’s extract from the Registrar’s hoi-k is 
no doubt correct in slating the ground to be ‘ misrepresentation of the 
Jaw.’ It is, however, to be observed, that in Moseley the eldest on is re¬ 
ported to have said, that he would rather divide the estate than go to law, 
though he had the right; and that the Court is represented to have said, 
that the maxim ignorantia juris non excusat did not liold in civil cases, 
which, it will be seen, has not been a doctrine recognized in modern 
cases:” He afterwards added: “Bilhie t\ Juimley is directly opjmsed to 
the doctrine upon wh;ch Lansdowne v, Lansdownc is staled in Moseley to 
have been decided; for it was held, that ‘money paid by one with full 
knowledge (or the means of such knowledge in his hands) of all the cir¬ 
cumstances, cannot be recovered back again on account of such payment 
having been made under an ignorance of the law.’ ” Stewart v. Stewart, 
6 Clark & Finnell. 969. 
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mistake of a principle of law, not plain to persons 
generally, but which is yet constructively certain, as 
a foundation of title, is not of itself very intelligible, 
or practically speaking, very easy of application, con¬ 
sidered as an independent element of^ decision. In 
conteu^lation of law, all its rules and principles are 
deemed certain, although they have not, as yet, been 
recognized by public adjudications. This doetrine 
proceeds upon the theoretical ground, that Id cerium 
cal, (juod cerium reddi palest; -and that decisions do 
not make the law, but only promulgate it. Besides; 
what are to be deemed plain and settled principles ? 
Are they such as have been long and uniformly 
established by adjudications only? Or is a single 
decision suflicient? What degree of clearness con¬ 
stitutes the line of demarkation ? If there have been 
decisions diifcrcnt ways at different times, which is to 
prevail.” ‘ If a majority of the profession hold one 
doctrine, and a minority another, is the rule to be 
deemed doubtful, or is it to be deemed certain ? 

§ 127. Take the case coinmonly put on this head, 
of the construction of a w’ill. Every person is pre¬ 
sumed to know the huv; and though opinions may 
differ upon the construction of the will before an adju- 


^ There is much masculine force in llio reasoninjv of Mr. Chanct'Ilor 
Kent, on this subject, in Lyon v. Richmond, 2 rfolins. Ch. H. 00. ‘‘The 
Court (says he) do not undertake to relieve parties from their acts and 
deeds fairly done, though under a mistake of the law. Every man is to 
he charged, at Ids peril, with a knowledge of the Jiiw. Thcie is no other 
principle, which is safe and praclicahlo in the common intercourse of man¬ 
kind. And to siOrcr a subsecpient judicial decision, in any one given case 
on a point of law, to open or annul every thing that has been done in other 
cases of the like kind, for years before, under a dilTorcnt understanding of 
the law, would lead to the most mischievous consequences.” 
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dication is made; yet, when it is made, it is supposed 
always to have been certain. It mixy have been a 
question at the bar, whether a devise was an estate for 
life, or in tail, or in fee simple. But when the Court 
has once decided it to be the one or the other, the title 
is always supposed to have been fixed and certain in 
the party from the beginning. It will furnish a suffi¬ 
cient* title to maintain a bill for the specific perform¬ 
ance of a contract of sale of that title. 

§ 128. Where there is a plain and established doc¬ 
trine on the subject, so generally known, and of such 
constant occurrence, as to be understood by the com¬ 
munity at large as a rule of property, such as the 
common canons of descent; there, a mistake in igno¬ 
rance of the law, and of title founded on it, may well 
give rise to a presumption, that there has been some 
undue influence, imposition, mental imbecility, surprise, 
or confidence abused. But in such cases the mistake 
of the law is not the foundation of the relief ; but it 
is the medium of proof to establish some other proper 
ground of relief. 

. § 120, Lord Eldon, in a case of a family agreement, 
seems to have thought, that there might bo a distinc¬ 
tion between cases, where there is a doubt raised 
between the parties as to their rights, and a compro¬ 
mise is made upon the footing of that doubt, and 
cases, where the parties act upon a supposition of 
right in one of the parties, without a doubt upon it, 
under a mistake of law. The former might bo held 
obligatory, when ^the latter ought not to be.' But his 
lordship admitted that the doctrine attributed to Lord 


Stockley v. iStockley, 1 V. & Beames, 31. 
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Macclesfield was otherwise, denying the distinction, 
and giving equal validity to agreements entered into 
upon a supposition of a right, and of a doubtful right.^ 
It may be gathered, however, from these remarks, that 
Lord Eldon’s own opinion was, that an agreement 
made dr act done, not upon a doubt of title, but upon, 
ignorance of any title in the party, ought not to be 
obligatory upon him, although arising solely from a 
mistake of law. 

§ 130. There may be a solid ground for a distinction 
between cases, where a party acts or agrees in igno¬ 
rance of any title iif him, or upon the supposition of a 
clear title in another, and cases where there is a doubt 


^ Ibitl. Cann v. Cann, 1 P. Will. 727; Stapilton v. Stapilton, 1 Atlr. 
10.—Lord Ji]ldoM was here speaking in the case of a family agreement, 
and not between strangers; but it is by no means certain, that he meant 
to limit his observations to such cases. In Dunnage v. White, 1 Swanst. 
R. K)7, 151, Sir Thomas Pluiner said; “It is, then, insisted, that the 
deed may be supported as a family arrangement, according to the doctrine 
of Stapilion <\ Stapilton, and Cann Cann. Undoubtedly, parlies, enti¬ 
tled in dilfcrent events, may, while the uncertainly exists, each, taking his 
chance, oiTccl a valid compromise. In Stapilton r. Stapilton, the legili- 
maey of the eldest son was doubtful. That was a question proper to be 
so settled ; and iho sctllorncril was a consideration, which gave effect to 
the deed.” In Stewart r. Stewart, 6 Clark Finnell. R. 967, Lord Cot- 
tenhain used the following language. “ In Stapilton v. Stapilton, Henry, 
the eldest son, being illegitimate, Philip, the second son, received no 
consideralicm for iho arrangement by which the estates of which Philip 
was tenant in tail, subject to bis father’s life, were diviilcd between them ; 
but Lord Ilardwickc, approving the doctrine of Lord Macclesfield in Cann 
r. (hum, said, ‘that an agreement entered into upon a supposition of a 
right or of a doubtful right, though it after comes out that the right was 
on the other .side, shall be binding, and the right shall not picvail against 
the agreement of parlies; for the right must always be on the one side or 
the other, and therefore the compromise of a doubtful rig lit is a siifUcient 
foundation for an agreement;* and he therefore maintained the arrange¬ 
ment, ami decreed a performance of what remained to be done to carry it 
into elfect.” Sec also Rellamy v, Sabine, “ Phillips’s Ch. R. 425; 
llotchkin v, Dickson, 2 Dligh, 348. 

13 * 
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or controversy or litigation between parties as to their 
respective rights.* In the former cases, (as has been 
already suggested,) the party' seems to labor in some 
sort under a mistake of fact, as well as of law.® He 
supposes, as a matter of fact, that he has no title, and 
that the other party has a title to the property. Ho 
does not intend to release or s^^rrendor his title, but 
the act or agreement proceeds upon the supposition 
that he has none. Lord Macclesfield, in the very case 


1 In Evans v. Llewellyn, (2 Bro. Ch. R. 150; S. C. 1 Cox, R. 333,) 
the Master of the Rolls (Lord Kenyon) did not seem to recognize any 
such distinCi-ion. The decree in that case seems to have been put upon 
the mere ground of surprise. But from Mr. Cox’s Report, it would sccin 
that the pary was not ignorant of the facts, or even of the law of his 
title. Mr. Brown represents the case a little differently. In Lang v. The 
Bank of the United States, Mr. Chief Justice Shippen, speaking of the 
effect of a mistake of right of a party, and that he was not barred hy it, 
said : “ The case of Fenn v. Lord Baltimore is decisive to this point. 1 
was present at the argument half a century ago, and heard Lord Hard wick e 
say, though it is not mentioned in the Report, that, if Lord Baliiinore had 
made the agreement in question, under a mistake of Ids right to another 
degree of latitude, he ought to bo relieved ; but that he was not mistaken.” 
The cases of llamsden v. Hylton, 2 Ves. 304, and Farewell v. Coker, 
cited 2 Meriv. R. 269, were upon mistakes of fact, not of law ; or raiher 
attempts were there made tc extend the releases to property never intend¬ 
ed by the parties. In Neale u. Neale, 1 Keen, R. 672, 683, A and B 
having an apparent title to copyhold lands as tenants in common in fee 
under the will of their father, entered into a parol agreement to make 
partition of the devised lands, and divided them accordingly, A, the cider 
brother, taking the larger share, a doubt being entertained whether their 
father had a right to devise the lands, A was, in fact, at the time of the 
agreement, tenant in tail under the limitation, under a surrender made by 
his grandfather. After A’s death, B, having discovered his own title as 
tenant in tail, repudiated the agreement, and brought an ejectment to 
recover the whole estate. On a bill, filed by the devisee of A, the court, 
upon the ground on which it supports family arrangements, supported the 
patliiion, and decreed B to do all necessary acts to bar the entail. 

2 Ante, ^ 120. And see 2 Powell on Contracts, p. 196 ; Dunnage v. 
While, 1 Swanst. 137, 151; Harvey v. Cooke, 4 Russell, R. 34. 
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ia which the language already cited,' is attributed to 
him, is reported to have said, that if the party releasing 
is ignorant of his right to the estate, or if his right is 
concealed from him by the person to whom the release 
is made, there would be good reasons for setting aside 
the release.'* But (he added), the mere fact that the 
party making the release had .the right, and was con¬ 
troverting it with the other party, can furnish no 
ground to set aside the release; for, by the same 
reason, there could bo no such’thing as compromising 
a suit, nor room for any accommodation. Every release 
supposes the party making it to have a right.® 

§ 131. The whole doctrine of the validity of com¬ 
promises of doubtful rights rests on this foundation.^ 
If such compromises are otherwise unobjectionable,- 
they will be binding, and the right will not prevail 
against the agreement of the parties; for the right 
must always be on one side or the other, and there 
would be an end of compromises, if they might be 
overthrown upon any subsequent ascertainment of 

f 


1 Ante, ^ 122. 

9 Cann v. Cann, 1 P. Will. 727; Ramsden t'. Hylton, 2 Ves. 304. 

3 1 P. Will. 727.— In Leonard v. Leonard, (2 B. & Bealt. 180,) Lord 
Manners takes notice of a distinction between a mere release and a deed 
of compromise. The former supposes that the parties know their rights, 
and that one surrenders his rights to the other; in the latter, that both 
parties are ignorant of their rights, and the agreement is founded in that 
ignorance, and that the parly surrendering may in truth have nothing to 
surrender. But is it true, in all cases, that a release presupposes a right? 
Lord lledesdale has said, that the accepting of a release is in no case an 
acknowledgment that a right existed in the releasor. It amounts only to 
this: I give you so much for not seeking to disturb me. Underwood v. 
Lord Courtown, 2 Sch. & Lefr. 67. 

4 See tho dictum of Lord liardwicke, in Brown v. Pring, 1 Ves. 407, 
408, as to compromises made by parties, with their eyes open, and rightly 
informed. 
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rights contrary thereto.* If, therefore, a compromise 
of doubtful right is fairly made between parties, its 
validity cannot depend upon any future adjudication of 
that right.® And where compromises of this sort are 
fairly entered into, whether the uncertainty rests upon 
a doubt of fact, or a doubt in point of law, if both 
parties are in the sanm ignorance, the compromise is 
equally binding, and cannot be alFected by any subse¬ 
quent investigation and result.® But if the parties are 
not mutually ignorant, the case admits of a very differ¬ 
ent consideration, whether the ignorance be of a matter 
of fact or of law."* It has been emphatically said, that 


^ Cann \k Cann, 1 P. Will. 727; Stapilton v. Stapilton, 1 Atk. 10; 
Stockicy V, Stockley, 1 V. & B. 29, 31 ; Naylor v. Winch, 1 Sim. & Slu. 
.j 55 ; Goodm..n v. Sayers, 2 Jac. & Walk. 263; Pickering u. Pickering, 
2 r)eava[i, R. 31, 56. 

2 Leonard r. Leonard, 2 Ball & Beatt. 179, 180; Shotwell v. ^Murray, 
1 Johns. Ch. R. 510; Lyon v. Lyon, 2 Johns. Ch. R. 51 ; Dunnage 
White, 1 Swanst. 151, 152; Harvey r. Cooke, 4 Russell, 34; Stewart i’. 
Stewart, 6 Clark & Finnell. 969. 

3 Leonard v. Leonard, 2 Ball & Bealt. 179, 180. See Gordon v. Gor¬ 
don, 3 Swanst. 470 ;• Pickering v. Pickering, 2 Beavan, R. 31, 56 ; Goss- 
mour V. Pigge, The (Wiglish) Jurist, June 22d, 1844, p. 526. 

4 Id. 180, 182 ; Gordon u. Gordon, 3 .Swanst. R. 400, 467, 470, 473, 
476 ; Stewart v. Stewart, 6 Clark & Finnell. 909. Sec, also, a case cited 
by Lord Thurlow, in Moriimor v. Capper, 1 Bro. Ch. R. 15H. — In 
respect to compromises, it is often laid down that they must be reasona¬ 
ble. (Stapilton v. Stapilton, 1 Aik. 10.) By this we are not to under¬ 
stand that the consideration is adequate, and there is no great inequality; 
but that the circumstances are such as to demonstrate that no undue ad¬ 
vantage was taken by either party of the other. Thus, in a case of com¬ 
promise of doubtful rights under a will, the Master of the Rolls (Sir R. 
P. Arden) said: “ It (the agreement) must bo reasonable. No man can 
doubt that this Court will never hold parties acting upon their rights, 
doubts arising as to lho%e rights, to be bound, unless they act with a full 
knowledge of all the doubts and difficulties that arise. But if parties 
will, with full knowledge of them, act upon them, though it turns out 
that one gains a great advantage, if the agreement was fair and reasona¬ 
ble at the lime, it shall be binding. There was a case before the Lord 
Chancellor, who spoke to mo upon it, in which it was held that the Court 
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no man can doubt that the Court of Chancery will 
never hold parties, acting upon their rights, to be 
bound, unless they act with full knowledge of all the 
doubts and difficulties that do arise. But if parties 
will, with full knowledge, act upon them, though it 
turns*out that one gains an advantage from a mistake 
in point of law, yet if the agreement was reasonable 
and fair at the time, it. shall be binding.^ And* trans¬ 
actions are not, in the eye of a Court of Equity, to 
be treated as binding even as family arrangements, 
where the doubts existing, as to the rights alleged to 
be compromised, are, not presented to the mind of the 
party interested.*^ 


will enforce such an agreement, though it turns out that the parlies were 
mistaken in point of law, even supposing counseVs opinion was wrong. 
Gibbons v. Gaunt, 4 Ves. 849. See Stapilton v. Stapilton, 2 Atk. 10; 
Naylor v. Winch, 1 Sim. Stu. 555; Neale v. Neale, 1 Keen, R. 672, 
G83 ; Stewart v. Stewart, 6 Clark & Finnell. 969. 

1 Gibbons v. Gaunt, 4 Ves, R. 849. See also Dunnage v. While, 
1 Swanst. R. 137. See Stewart v, Stewart, 6 Clark & Finnell. 969; 
Pickering r. Pickering, 2 Beavan, R/ 31, 56. In this case Lord Langdale 
said : “ When parties, whose rights are questionable, have equal know¬ 
ledge of facts and equal means of ascertaining what their rights really 
arc, and they fairly endeavor to settle their respective claims among them¬ 
selves, every court must feel disposed to support the conclusions or agree¬ 
ments to which they may fairly come at the time ; and that, notwithstanding 
the subsequent discovery of some common error; and if in this case the 
parties had been on equal terms, the agreement might have been support¬ 
ed. But the parties were not on equal terms; and moreover, I am of 
opinion that, under the circumstances, it was the duty of the defendant to 
see that the nature of iho transaction was fully explained to his mother, 
and to see that she was placed in a situation to have the question properly 
considered on her behalf; and whatever may have been his intention in 
this respect (for 1 do not think it necessary to impgtQ to an intentional 
fraud throughout the transaction), I am of opinion that he did not perform 
this duty; and on the whole it appears to me, that ho is not entitled to 
tho benefit of the settled account, and that the agreement must be set 
aside.” 

2 Henley v, Cooke, 4 Russell, R. 34. 
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§ 132. There are cases of family compromises, 
where, upon principles of policy, for the honor or 
peace of families, the doctrme sustaining compromises 
has been carried further. And it has been truly re¬ 
marked, that in such family arrangements the Court 
of Chancery has administered an Equity, which is not 
applied to agreements generally.’ [But to render even 
such eompromises binding, it was said in a late case, 
that there must be an honest disclosure, by each party 
to the other, of all such material facts known to him, 
relative to the rights and title of either, as are calcu¬ 
lated to influence the judgment in,the adoption of the 
compromise ; and any advantage taken by either party 
of the other’s known ignorance of such flrets, will render 
the same void in Equity and liable to be set aside.*]. 
Such compromises, fairly and reasonably made, to save 
the honor of a family, as in case of suspected illegiti¬ 
macy, to prevent family disputes, and family for¬ 
feitures, are upheld with a strong hand; and are 
binding, when in cases between mere strangers the 
like agreements would not'be enforced.® Thus, it has 


^ Stocklcy V. Stockley, 1 V, & Beaines, 29 ; Bellamy r. Siibine, 2 
Phillips’s Ch, R. 425. 

2 Smith V. Pincornbe, 10 Eng. Law & Eq. 11. 50. And see Groves r. 
Perkins, 0 Sim. 576. 

2 Stapillon v, Slapilton, 1 Atk. 210 ; Gann v. Cann, 1 P. Will. 727; 
Stockley r. Stockley, 1 V. & Beames, 30, 31; Persse v. Persse, 1 West, 
Pt. in House of Lords, 110; Cory v. Cory, I Ves. 19; Heap r. Tonge, 
7 Eng. Law & Eq. R. 189 ; Leonard v. Leonard, 2 B. & Beau. IT I, 180 ; 
1 Fonbl. Eq. B. 1, ch. 2, ^ 7, note (r); Gordon v. Gordon, 3 Svvaiibt. 463, 
470, 473, 476; Dunnage v. White, 1 Swanst. 137, 151; Harvey v. Cooke, 
4 Russell, R. 34. Jodwell v. Jodvell, 9 Beavan, R. 45 ; Frank v. Frank, 
(I Ch. Cas. 84,) is generally supposed to liave been decided upon this 
head. But it was apparently a case of misrepresentation ; and Lord 
Manners has doubted its authority. Leonard v. Leonard, 2 B. & Beutt. R. 
1H2, 183. Cory v, Cory, 1 Ves. 19, is very difficult to maintain ; for the 
party was drunk at the time of the agreement. 



MISTAKE. 


156 


CH. V.] 

been said, that if, on the death of a person, seised in 
fee, a dispute arises, who is heir; and there is room for 
a rational doubt, as to that fact, and the parties deal 
with each other openly and fairly, investigating the 
subject for themselves, and each communicating to the 
other*all that he knows, and is informed of, and at 
length they agree to distribute the property, under the 
notion that the elder claimant is illegitimate, aliJiough 
it turns out afterwards that he is legitimate; there, the 
Court will not disturb such an arrangement, merely 
because the fact of legitimacy is subsequently esta* 
blished.i Yet, in speh a case, the party acts under a 
mistake of fact. In cases of ignorance of title, upon a 
plain mistake of the law, there seems little room to 
distinguish between family compromises and others. 

§ 132 a. Thus, where a father being, heir presump¬ 
tive to A B, who was then supposed to bo a lunatic, 
and being under an apprehension that unfair means 
might be resorted to, in the then state of mind of 
A B, to deprive the family of the succession to the 
estate, agreed with his eldest son that the son should 
sue out a commission of lunacy against A B, and carry 
on such other suits and law proceedings as should be 
necessary, in the name of the father, at the expense of 
the son; in consideration of which agreement, and 
natural love and affection, the father covenanted that 
after the death of A B, the estates, which should 
thereupon descend to him, should be convoyed to 
himself for life, remainder to his son for life, with 
remainder to his first and other sons in tail male. 
The son, at his own expense, and in the name of his 
father, sued out the commission, under which A B was 


^ Gordon v. Gordon, 3 Swanst. R. 47G; Id. 463. 
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found a lunatic, who soon afterwards died; whereupon 
the father succeeded as heir to the lunatic’s estate. 
Upon a hiU filed by the son to carry into effect this 
agreement, a specific performance was decreed; and it 
was held, that the agreement was not voluntary, void 
for champerty or maintenance, or illegal, either for 
want or mutuality, or as being a fraud upon the great 
seal in lunacy; and,considering the ages and situations 
of the parties, the father being sixty-two and the 
lunatic forty, and the,objects to be gained by the 
prosecution of the commission of lunacy, that the con¬ 
sideration for the deed was not inadequate; but that 
deeds for carrying into efllct family arrangements are 
exempt from the rules, which affect other deeds, the 
consideration being composed partly of value and 
partly of love and affection.^ 

§ 133. And where there is a mixture of mistake of 
title, gross personal ignorance, liability to imposition, 
habitual intoxication, and want of professional advice, 
-there has been manifested a strong disinclination of 
Courts of Equity to sustain even family settlements. 
It was upon this sort of mixed ground that it was 
held, in a recent case, that a deed executed by the 
members of a family to determine their interests 
under the will and partial intestacy of an ancestor, 
ought not to be enforced. It appeared on the face of 
the deed, that the parties did not understand their 
rights, or the nature of the transaction; and that the 
heir surrendered an unimpeachable title without con¬ 
sideration. Evidence was also given of his gross 
ignorance, habitual intoxication, and want of profes- 

^ Perssc V. Fersse, 1 West, Rep. in II. of Lords, p. 110 ; S. C. 

7 Clark & Finnell. K. 279. 
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sional advice. But there was no sufficient proof of 
fraud or undue influence; and there had been an ac¬ 
quiescence of five years.^ 

§ 134. Cases of surprise, mixed up with a mistake 
of law, stand upon a ground peculiar to themselves, 
and independent of the general doctrine. In such 
cases, the agreements or aets are unadvised, and im¬ 
provident, and without due deliberation; and, .there¬ 
fore, they are held invalid, upon the common principle 
adopted by Courts of Equity, .to protect those who 
are unable to protect themselves, and of whom an 
undue advantage is taken.® Where the surprise is 
mutual, there is of course a still stronger ground to 
interfere; for neither party has intended what has 
been done. They have misunderstood the effect of 
their own agreements or acts; or have pre-supposed 
some facts or rights existing, as the basis of their 
proceedings, which in truth did not exist. Contracts 
made in mutual error, under circumstances material to 
their character and consequences, seem, upon general 
principles invalid.® Non vidcidur, qui errant, consentire, 
is a rule of the civil law; * and it is founded in common 
sense and common justice. But in its application it is 
material to distinguisli between error in circumstances 
which do not influence the contract, and error in cir¬ 
cumstances which induce the contract.® 

1 Dunnage i>. White, 1 Swanst. R. 137. 

® See Evans i>. Llewellyn, I Cox, R. 333; S. C. 2 Bro. Ch. ISO; Mar¬ 
quis of Townshend i'. Stangroom, 6 Ves. 333, 338; Chesterfield v, 
Janssen, 2 A’’es. 155, 156 ; Ormond v. Hutchinson, 13 Ves. 

8 VVillan u. Willan, 16 Ves. 72,81 ; Cowes vt Higginson, I Ves. & 
Beames, 524, 527 ; Ramsden v. Hylton, 2 Ves. 301; Farewell v. Coker, 

2 Merir. R. 269. 

4 Dig. Lib. 60, tit. 17,1. 116, ^ 2. 

8 1 Fonbl. Eq. B. 1, ch. 2, ^ 7, note (0 i "“‘o (*)• — Mr. Fon- 
blanque has remarked, that the effect of error in contracts is Tery well 
EQ. JUR. — VOL. 1. 14 
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§ 135. There are also cases of peculiar trust, and 
confidence, and relation, between the parties, which 
give rise to a qualification of the general doctrine. 
Thus, where a mortgagor had mortgaged an estate to 
a mortgagee, who was his attorney, and in settling an 
account with the latter, he had allowed him a pound¬ 
age for having received the rents of the estate, in 
ignorOince of the l{iw, lhat a mortgagee was not en¬ 
titled to such an allowance, which was professionally 
known to the attorney; it was held that the allowance 
should be set aside. But the Master of the Rolls, 
upon that occasion, put the case upon the peculiar 
relation between the parties; and the duty of the 
attorney to have made known the law to his client, 
the mortgagor. He said that he did not enter into 
the distinction between allowances in accounts from 
ignorance of law, and allowances from ignorance of 
fact; that he did not mean to say that ignorance of 
law will generally open an account. But that, the 
parties standing in this relation to each other, he 
would not hold the mortgagor, acting in ignorance of 
his rights, to have given a binding assent.* 

§ 136. There are, also, some other cases in which 
relief has been granted in Equity, apparently upoir the 
ground of mistake of law. But they will be found, 
upon examination, rather to be cases of defective exe¬ 
cution of the intent of the parties from ignorance of 
law, as to the proper mode of framing the instrument. 
Thus, where a husband, upon his marriage, entered into 


treated by Pothier, in his Treatise on Obligations, Pt. 1, ch. 1, art. 3, ^ 1, 
16. See also 1 Domat, Civil Law, B. 1, tit. 1, ^ 5, n. 10 ; Id. tit. 18, $ 2; 
and ante, ^ 111, note 2. 

^ Langstaffe v. Fenwick, 10 Ves. R. 405, 406. 
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a bond to his wife, without the intervention of trustees, 
to leave her a sum of money if she should survive him; 
the bond, although released at law by the marriage, 
was held good as an agreement in Equity, entitling the 
wife to satisfaction out of the husband’s assets.* And 
so, e ^onlra, where a wife before marriage executed a 
bond to her husband, to convey all her lands to him in 
fee; it was upheld in favor of the husband, after the 
marriage, as an agreement defectively executed, to 
secure to the husband the land as her portion.^ 

§ 137. We have thus gone over the principal cases, 
which are supposed to contain contradictions of, or 
exceptions to, the general rule, that ignorance of the 
law, with a full knowledge of the facts, furnishes no 
ground to rescind agreements or to set aside solemn 
acts of the parties. Without undertaking to assert 
that there are none of these cases, which are incohsist- 
cut with the rule, it may be affirmed that the real 
exceptions to it are very few, and generally stand 
upon some very urgent pressure of circumstances.® 
The rule prevails in England in all cases of compro¬ 
mises of doubtful, and perhaps in all cases of doubted 
rights; and especially in all cases of family arrange¬ 
ments.* It is relaxed in cases where there is a total 

*r 

ignorance of title, founded in the mistake of a plain 
and settled principle of law, and in cases of imposition, 
misrepresentation, undue influence, misplaced confi-. 


1 Aclon V. Pearce, 2 Vern. R. 480; S. C. Free. Ch. 237. 

2 Canricl v. Buckle, 2 P. Will. 213; Newl-'on Contr. cli. 19, p. 345, 
340; 1 Fonbl. Eq. B. l,ch. 1, § 7. 

3 See Eden on Injunct, ch. 2, p. 8, 9, 10, and noto {b), 

4 Stewart v. Stewart, 6 Clark L Finnell. R. 911, 966 to 971 ; Pickering 
V. Pickering, 2 Beavan, R. 31, 56. 
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dence, and surprise.' In America, the general rule 
has been recognized, as founded in sound wisdom and 


1 Stewart v. Stewart, (5 Clark & Finnell. R. 911, 966 to 971. — The 
English Elementary writers on this subject treat it in a very loose and 
unsatisfactory manner, laying down no distinct rules w’lien mistakes of 
the law are, or are not, relievable in Equity ; but contenting themselves, 
for the most part, with mere statements of the cases. Thus Mr. Maddock, 
after saying that a mistake of parlies as to the law is not a ground for 
reforming a deed, founded on such mistake, and that it has been doubted 
wheilier ignorance of law w’ill entitle a party to open an account, proceeds 
to add, that there are several .cases in which a party has been relieved 
from the consequences of acts, founded on ignorance of the law. He 
afterwards states that, in general, agreements relating to real or personal 
estate, if founded on mistake, (not saying whether of law or fact,) will, 
for that reason, be set aside. 1 ^ladd. Ch. Pr. 60, 61, 62. Mr. Jeremy 
says, “That Ignoranlia juris non cxousat, ignorance of the law will not 
excuse, is a maxim respected in Equity as. well as at law.” “A know¬ 
ledge of the law is consequently presumed, and therefore no mutual expla¬ 
nation of it primd facie required between the parties to a compact. If 
one of them should in truth be ignorant of a matter of law, involved in 
the transaction, and the other should know him to be so and should lake 
advantage of the circumstance, he would, it is conceived, be guilty of a 
fraud; and alihough, if both should be ignorant thereof, it would be what 
is technically called a case of surprise, it does not appear that this Court 
willy in any other case^ interfere upon a mistake of law,^^ Jeremy on Eq. 
Jurisd. 306. Mr. Eonblanque has collected many of the cases in his valu¬ 
able notes, but he has not attempted to expound the true principles on 
which they jurn, or the reason of the diflerences. 1 Fonbl. Eq. B. l,ch.2, 

§ 7, iiote (r). Mr. Cooper, (Eq. Plead, p. 140,) disposes of the whole 
subject with the single remark. “On the ground of mistake or miscon¬ 
ception of panics, Courts of Equity have also frequently interfered in a 
vaiiety of cases.” Lord Redesdale leaves it in the same unsatisfactory 
manner. Milford, Eq PI. by Jeremy, p. 129, (edit. 1827.) Mr. Newland 
(on Contracts in Equity, ch. 28, p. 432) says: “ Cases of plain mistake 
or misapprehension, though not the effect of fraud or contrivance, are 
entitled to the interference of the Court,” (without making any distinction 
as to law or fact,) and he cites Turner u. Turner, 2 Ch. R. 81, Bingham 
V. Uingham, 1 Ves. 126, and Lansdowne v. Lansdowne, Moseley, 364. 
Pie then adds, that it is (different in cotopromises of doubtful rights. Lord 
Hardvvicke is reported to have said, in Langley o. Brown, 2 Aik. 202, 

“ That [if] a person puts a groundless and unguarded confidence in another 
[it] is not a foundation in a Court of Equity to set aside a deed.” This 
is true in the abstract. But groundless and unguarded confidence often 
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policy, and fit to be upheld with a steady confidence. 
And, hitherto, the exceptions to it, (if any,) will be 
found not to rest upon the mere foundation of a na¬ 
ked mistake of law, however plain and settled the prin¬ 
ciple may be, nor upon mere ignorance of title founded 
upon such mistake.* 


constitutes, with other circumstances, a most maifKal ingredient for 
relief. 

^ The general rule is affirmed in Shotweirv. Murray, 1 Johns. Ch. R. 
512, 515, and Lyon v. Richmond, 2 Johns. Ch. R. 51, 60, and Storrs v. 
Barker, 6 Johns. Ch. R. 169, 170, and Dupse v. Thompson, 4 Barbour, 
S. C. R. 283. In Hunt v. ^oiismaniere, 8 Wheaton, R. 211, 214, 215, 
the Court said ; *^Alihough we do not find the naked principle, that relief 
may bo granted on account of ignorance of the law, asserted in the books, 
we find no case in which it has been decided, that a plain and acknow¬ 
ledged mistake in law is beyond the reach of Equity.*’ But, when the case 
came again before the Court, upon appeal, in 1 Peters, Sup. Ct. R. 1,15, 
the Court (as has been already stated in the text) sai^: “ We hold the 
general rule to be, that a mistake of this character, (that is, a mistake 
arising from ignorance of the law,) is not a ground for reforming a deed, 
founded on such mistake. And whatever exceptions there may be to this 
rule, they arc not only few in number, but they will be found to have 
something peculiar in their characters/* (Ante, ^ 116.) But the Court 
added, that it was not their intention to lay it down, that there may not be 
cases in which a Court of Equity will relieve against a plain mistake, 
arising from ignorance of law. Id. p. 17. In the case of Marshall v, 
Collett, 1 Youiige &. Coll. 238' Lord Ch. Baron Abinger said, that for 
mistake of law Equity would not set aside a contract. See also Cockerill 
V. Chulmeley, 1 Russ. & Mylne, 418, and McCarthy v. Decaix, 2 Russ. 
& Mylne, R. 614. The question again came under the review of the 
Supreme Court of the United States in the case of the Bank of the United 
Slates V. Daniel, 12 Peters, R. 32, 55, 50, where the main question was, 
whether a mistake of law was relievable in Equity, it being stripped of all 
other circumstances ; and the court held that it was not. On that occa¬ 
sion the Court said : “The main question, on which relief was sought by 
the bill, that on which the decree below proceeded, and on which the 
appellees relied in this Court for its affirmance, is, Can a court of chancery 
relieve against a mistake of Law? In its examination, we will take it 
for granted, that the parlies, who took up the bill for ten thousand dollars, 
included the damages of a thousand dollars in the eight thousand dollar 
note; and did so, believing the statute of Kentucky secured the penalty 
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§ 138. It is matter of regret, that, in the present 
state of the law, it is not practicable to present, in any 
more definite form, the doctrine respecting the effect 


to the bank; and that, in the construction of the ^statute, the appellees 
were mistaken. Vexed as ll^e question formerly was, and delicate as 
it now. is, from the coafosion in which numerous and conflicting deci¬ 
sions have invoHt^it, no discussion of cases can be gone into without 
hazarding the introduction of exceptions, that will be likely to sap the 
direct principle we intend to tipply. Indeed, the remedial power claimed 
by courts of chancery to relieve against mistakes of law, is a doctrine 
rather grounded upon exceptions, than upon established rules. To this 
course of adjudication we are unwilling to yield. That mere mistakes 
of law are not remediable, is well established, as was declared by this 
Court in Hunt v. Rousmaniere, 1 Peters, 15 ; and we can only repeat 
what was there said, ‘ that whatever exceptions there may be to the rule, 
they will be found few in number, and to have something peculiar in their 
character,* and to involve other elements of decision. (I Story’s Eq. 
Jurisp. ^ 116.) What is this case; and does it turn upon any peculiarity? 
Grifling sold a bill to the United States Bank, at Lexington, for ten thou¬ 
sand dollars, indorsed by three of the complainanis, and accepted by the 
other, payable at New Orleans; the acceptor, J. D., w’as present in Ken¬ 
tucky, when the bill was made, and there accepted it; at maturity it was 
protested for nonpayment, and returned. The debtors applied to take it 
up, when the creditors claimed ten per cent, damages, by force of the 
statute of Kentucky. All the parlies bound to pay the bill, were perfectly 
aware of the facts; at least the principals, who transacted the business, 
had the statute before them, or were familiar with it, as we must presume ; 
they and the bank earnestly believing, (as in all probability most others 
believed at the time,) that the ten per cent, damages were due by force of 
the statute, and, influenced by this opinion of the law, the eight thousand 
dollar note was executed, including the one thousand dollars claimed for 
damages. Such is the case stated and supposed to exist by the complain¬ 
ants, stripped of all other considerations standing in the way of relief. 
Testing the case by the principle, ‘ that a mistake or ignorance of the law, 
forms no ground of relief from contracts fairly entered into, with a full 
knowledge of the facts;' and under circumstances repelling all presump¬ 
tions of fraud, imposition, or undue advantage having been taken of the 
party, none of which are chargeable upon the appellants in this case, the 
question then is, Were the complainants entitled to relief? To which we 
respond decidedly in the negative.*’ So far, then, as the Courts of the 
United States are concerned, the question may bo deemed Anally at rest. 
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of mistakes of law, or to clear the subject from some 
obscurities and uncertainties which still surround it. 
But it may be safely affirmed, upon the highest au¬ 
thority, as a well-established doctrine, that a mere 
naked mistake of law, unattended with any such 
special circumstances as have been above suggested, 
will furnish no ground for the interposition of a Court 
of Equity; and tho present disposition of Courts of 
Equity is to narrow, rather than to e(||^ge, the opera¬ 
tion of exceptions.^ It may, however, be added, that, 
where a judgment is fairly obtained at law upon a 
contract, and afterwards, upon more solemn considera¬ 
tion of the subject, the point of law, upon which the 
cause was adjudged, is otherwise decided, no relief will 
be granted in Equity against the judgment upon the 
ground of mistake of the law; for that would be to 
open perpetual sources for renewed litigation.® 

§ 139. Where a hand fide purchaser, for a valuable 
consideration, without notice, is concerned. Equity will 
not interfere to grant relief in favor of a party, 
although he has acted in jgnorance of his title upon a 
mistake of law; for in such a case the purchaser has, 
at least, an equal right to protection with the party 


“IT 


« 


1 Lord Cottenham, in his elaborate judgment in Stewart v. Stewart, 6 
Clark & Finnell. 9G4 to 971, critically examined all the leading autliorities 
upon this subject, and arrived at the same conclusion ; and his opinion was 
confirmed by the House of Lords. Mr. Burge shows, in his learned Com¬ 
mentaries on Colonial and Foreign Law, (vol. 3, p. 742, &c.) that the like 
rule prevails in the Civil Law, and in foreign countries on the Continent of 
Europe, where the Civil Law prevails. Kelly t'. Solari, 9 JMccs. & Wela, 
R. 54, 57, 58, contains a like recognition of the doctrine, by Lord Abinger. 
Sec also Great Western Railway Co. v. Cripps, 5 JIare, R. 91. 

2 Milf. PI. Eq. by Jeremy, 131, 132; Lyon v, Richmond, 2 Johns- Ch. 
R. 51. 
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laboring under the mistake.' And where the equities 
are equal, the Court withholds itself from any interfer¬ 
ence between the parties.® 


1 Ante, ^ C4c, ^ 108; Post, ^ 154, 165, 331, 409, 434, 436. 

2 See Malden v. Merrill, 2 Aik. 8; Storrs v. Barker, 0 Johns. Ch. R, 

166, 1611, 170. — In the Civil Law, there is much discussion as to the 
effect of error of and no inconsiderable embarrassment exists in 

stating, in what casw of error in law the party is relievable, ahd in what 
not. It is certain that a wide distinction was made between the operation 
of errors of law, and errors of fact. In omni parte error in jure non 
eodem loco, quo facti ignorantia, haberi debebit; curn jus finitum et possit 
esse, et debeat; facti interpreiatio plerurnque e*iam prudentissimos fallat. 
Dig. Lib. 22, til. 6, 1. 2. Hence irl many cases, error of law will preju¬ 
dice a party in regard to his rights; but not error of fact, unless in cases 
of gross negligence. Dig. Lib. 22, lit. 6,1. 7. The general rule of the 
Civil Law seems to be, that error of law shall not profit those who are 
desirous of acquiring an advantage or right; nor shall it prejudice those 
who are seeking their own right. Juris ignorantia non prodcst adquirere 
volentibus; suum vero petenlibus non nocet. Dig. Lib. 22, tit. 6, 1. 7; 
Pothier, Pand. Lib. 22, lit. 6, ^ 2, n. 2, 3. But then this text is difler- 
enlly interpreted by different Civilians. See 2 Evans’s Poihier on Oblig. 
Appendix, No. xviii. p. 408 to 447; Ayliffe, Pand. B. 2, lit. 15, p. 116 ; 
1 Domai, B. 1, tit. 8, ^ 1, art. 13 to 16. Domat,. after saying that error 
of law is not sufficient, as an error m fact is, to annul contracts, says, 
that error or ignorance of law hath different efl'ects in contracts; and then 
he lays down the following rules. (1.) If error or ignorance of law be 
such, that it is the only cause of a contract, in which one‘obliges himself 
to a thing, to which he is otherwise not bound, and there be no other 
cause for the contract, the cause proving false, the contract is null. 
(2.) This rule applies, not only in preserving the person from suffering 
loss, but also in hindering him from being deprived of a right, which he 
did not know belonged to him. (3.) But, if by an error or ignorance of 
the law one has done himself a prejudice, which cannot be repaired with¬ 
out breaking in upon the right of another, the error shall not be corrected 
to the prejudice of the latter. (4.) If the error or ignorance of the law 
has not been tne only cause of the contract, but another motive has inter¬ 
vened, the error will not sfhnul the contract. And he proceeds to illustrate 
these rules. 1 Domat, B. 1, tit. 18,*^ 1, art. 13 to 17. See also Ayliffe, 
Pand. B. 2, tit. 15; Id. tit. 17 ; 2 Evans’s Poihier on Oblig. Appendix, 
xviii. p. 408; Id. 437; Poihier, Pand. Lib. 22, tit. 6, per'tot. Ante, 
^111, and note. 
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§ 140. In regard to the other class of mistakes,* 
that is, mistakes of fact, there is not so much difficulty. 
The general rule is, that an act done, or contract Inade, 
under a mistake or ignorance of a material fact, is 
voidable and relievable in Equity. The ground of 
this distinction between ignorance of law and igno¬ 
rance of fact seems to be, that, as every man of rea¬ 
sonable understanding is presufmed to know the law, 
and to act upon the rights which it con^|8s or supports, 
when he knows all the facts, it is culpable negligence 
in him to do an act, or to make a contract, and then 
to set up his ignorance of law, as a defence. The 
general maxim here is, as in other cases, that the law 
aids those who are vigilant, and not those who slum¬ 
ber over their rights. And this reason is recognized 
as the foundation of the distinction, as well in the 
Civil Law as in the Com|non Law.^ But no person 
can be presumed to be acquainted with all matters of 
fict; neither is it possible, by any degree of diligence, 
in all cases to acquire that knowledge; and, therefore, 
an ignorance of facts does not import culpable negli¬ 
gence. The rule applies not only to cases where there 
has been a studied suppression or concealment of the 
facts by the other side, which would amount to fraud; 
but also to many cases of innocent ignorance and 
mistake on both sides.® So, if a paJrty has bond fide 


^ Sec Polhier, Pand. Lib. 22, lit. 6, ^ 3, n. 4, 5, 6, 7 ; § 4, n. 10, 11 ; 
Ayliffe’s Pand. B. 2, ii>. 15, p. 116 ; 1 Domat, B. I, tit. 18, $ 1; Doct. 
& Siud. Dial. 2, ch. 47; 1 Fonbl. Eq. B. 1, ch. 2, ^ 7, note (v) ; Pooley 
t\ Ray, I P. Will. 355; Corking v. Pratt, 1 Ves. 4p6 ; Hitchcock v. Gid- 
dings, 4 Price, R. 135; Leonard v. Leonard, 2 Ball & Beatt. 171, IBO to 
184 ; Pearson v. Lord, 6 Mass. R. 81 ; Garland v. Salem Bank, 9 Mass* 
R. 408 ; 1 Madd. Ch. Pr.60 to 64; Daniell v. Mitchell, 1 Story, R. 172. 

2 See Miles v. Stevens, 3 Burr, 21 ; Leger v. Bonnaffe, 2 Barb. 475. 
Ignorance of facts and mistake of facts are not precisely equivalent ex- ' 
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•entirely forgotten the facts, he will ho entitled to 
relief, because, under such circumstances, he acts under 
the like mistake of the facts, as if he had never known 
them.^ Ignorance of Foreign Law is deemed to be ig¬ 
norance of fact, because no person is presumed to know 
the Foreign Law; and it must be proved as a fapt.® 

§ 141. The rule, as to ignorance or mistake of facts, 
entitling the party to telief, has this important qualifi¬ 
cation, that the fact must be material to the act or 
contract, that is, that ^it must be essential fo its cha¬ 
racter, and an efficient cause of its concoction. For 
though there may be an accidental ignorance or mis¬ 
take of a fact; yet, if the act or contract is not mate¬ 
rially affected by it, the party claiming relief will be 
denied it. This distinction may be easily illustrated 
by a familiar case. A buys an estate of B, to which 
the latter is supposed to have an unquestionable title. 
It turns out, upon due investigation of the facts, un¬ 
known at the time to both parties, that B has no title 
(as if there be a nearer heir than B, who was supposed 
to be dead, but is, in fact, living); in su^ a case 


pressions. Mistake of facts always supposes some error of opinion as 
to the real facts; but ignorance of fads may be without any error, but 
result in mere want of knowledge or opinion. Thus, a man knowing 
that he has some interest in a parcel of land, may suppose it to he a life 
estate^ when it is a fee. That is an error, or mistake. But if he is 
ignorant that there exists any such land, and that he had any title to it, 
that very ignorance may lead him to form no opinion whatever on the 
subject. It may be a case of sheer negation of. thought. The phrases 
are, however, commonly used as equivalent in legal discussions. Canal 
Bank v. Bank of Albany, 1 Hill, N. Y. R. 287. 

^ Kelly V. Solari, 9* Mees. & Weis. 54, 58. 

2 Leslie V. Bailie, 2 Youngo & Coll. N. R. 91, 96 ; Haven v. Foster, 
9 Pick. R. 113, 130; Raynharn v. Canton, 3 Pick. R. 293; Kenny r. 
Clarkson, 1 Johns. R. 385 ; Trith v. Sprague, 14 Mass. R. 455 ; Con- 
fifiqua V. Willings, 1 Peters, Circ. R. 229. 
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Equity would relieve the purchaser, and rescind the 
contract.* But, suppose A were to sell an estate to B, 
whose location was well known to each, and they 
mutually believed it to contain twenty acres, and in 
point of fact it only contained nineteen acres and 
three fourths of an acre, and the difference would not 
have varied the purchase in the view of either party j 
in such a case, the mistake would not be a ground to 
rescind the contract.® [On the' other hand, if the 
vendor represented the land as situated in one county, 
when it was in fact in another, this is a sufficient 
mistake to justify a Court in refusing specific per¬ 
formance, although the vendor was innocent of any 
fraud.®] 

§ 142. In cases of mutual mistake going to the 
essence of the contract, it is by no means neces¬ 
sary that there should be any presumption of fraud. 
On the contrary, Equity will often relieve, however 
innocent the parties may be. Thus, if one person 
should sell a messuage to another, which was, at the 
time, swept away by a flood,* or destroyed by an earth¬ 
quake, without any knowledge of the fact by either 
party, a Court of Equity would relieve the purchaser, 
upon the ground that both parties intended the pur¬ 
chase and sale of a subsisting thing, and implied its 
existence as the basis of their contract. It constituted, 
therefore, the very essence and condition of the obli- 


1 See 1 Evans, Pothier on Oblig. Pt. 1, ch. 1, art. 9, n. 17, 18 ; Bing¬ 
ham V. Bingham, 1 Ves. 126 ; 1 Fonbl. Eq. B. 1, ,ch. 2, $ 7. See, also, 
Calverly v. Williams, 1 Ves. jr. 210, 211. 

2 Sec Smith ». Evans, 6 Binn. 102; Voorhees o. Do Meyer, 2 Barb. 37 ; 
Mason v. Pearson, 2 Johns. R. 37; O’Kill v. Whittaker, 1 De Gex St 
Smale, 83. 

3 Best V, Stow, 2 Sandf. Ch. R. 298. 
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gation of their contract.* So, if a person should 
execute a release to another party upon the suppo¬ 
sition founded in a mistake, that a certain debt or 
annuity had been discharged, although both parties 
were innocent, the release would be set aside upon 
the ground of a mistake.® The Civil Law holds the 
same principle. Donmm emi, cum earn, et ego, et venditor 
comh^stam igim’aremus. Nerva, Sabinus, Cassius, nihil 
venisse, qnamvis area mancat, pccuniamque soMam condici 
qjossi, aiunt.^ , 

^ 143. The same principle will apply to all other 
cases, where the parties mutually bargain for and 
upon the supposition of'an existing right. Thus, if 
a purchaser should buy the interest of the vendor in 
a remainder in fee, expectant upon an estate tail, and 
the tenant in tail had at the time, unknown to both 
parties, actually suffered a recovery, and thus barred 
the estate in remainder, a Court of Equity Avould 
relievo the purchaser, in regard to the contract, purely 
upon the ground of mistake.^ [So a mutual mistake 
of both parties as *to the vendor’s interest in the land 
sold is good cause for setting aside the sale.^J 

1 Hitchcock V. Giddings, 4 Price, R. 135, 141 ; S. C. Daniel’s Pi. 1 ; 2 
Kent, Comm. Lcct. 39, p. 469, (2d edit.) But see Sugden on Vendors, 
p. 237, and note 1, 7ih edition; Stent v. Bailis, 2 P. Will. 220. 

2 Hone V. Brether, 12 Simons, R. 465. 

3 Dig. Lib. 18, lit. 1, 1. 27; 2 Kent, Comm. Lect. 39, p. 4G8, 469, 
(2d edit.); Grotius de Jure Belli, B. 2, ch. 11, ^ 7. —If the house were 
partially burnt, the Civilians seemed to have entertained difTerent opi¬ 
nions, whether the vendor was bound by the contract, having an abatement 
of the price or allowance for the injury, or had an election to proceed or 
not with the contract, with such an abatement or allowance. See 2 
Kent, Comm. Lect. 39, p. 469, {4th edit.); Pothier de Vente, n. 4. Gro¬ 
tius has made some sensible remarks upon the subject of error in con- 
tracts, Grotius de Jure Belli, B. 2, ch. 11, ^ G. 

^ Hitchcock V. Giddirigs, 4 Price, R. 135 ; S. C. Daniel’s R. 1. 

5 Irick V. Fulton, 3 Gratt. 193. 
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§ 143 a. It will make no difference, in the appli¬ 
cation of the principle, that the subject-matter of the 
contract be known to both parties to be liable to a 
contingency, which may destroy it immediately; for 
if the contingency has, unknown to the parties, al¬ 
ready ‘happened, the contract will be void, as founded 
upon a mutual mistake of.a matter, constituting the 
basis of the contract. Thus, if a life-estate should be 
sold, and at the time of the sale the estate is ter¬ 
minated by the death of the party in whom the, estate 
is vested, and that fact is unknown to both parties, a 
Court of Equity would rescind the contract, upon the 
ground of a mutual mistake of the fact, which con¬ 
stituted the basis of the contract.* So, if a horse 
should be purchasefl, which is by both parties believed 
to be alive, but is at the time of the purchase'in fact 
dead, the purchaser would upon the same ground be 
relieved, by rescinding the contract, if the money was 
not paid; and if paid, by decreeing the money to be 
paid back.** 

§ 143 h. The same principle has been applied to 
the case of a contract between two persons, whereby 
one contracted for a large sum, as a contingent com¬ 
pensation for his services in prosecuting a claim of 
the other against a foreign government for an illegal 
capture, if it should be successful; and at the time of 
the contract, the claim had, unknown to both parties, 
been allowed by the foreign government, with a stipu¬ 
lation for a duo payment thereof; for the very basis 
of the contract was future services to be rendered in 


^ Allen V. Hammond, 11 Peters, 11. 71. 
9 Ibid. 
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prosecuting the claim ; and unless such services were 
rendered, there was no consideration to support iU 
§ 144. The same principle will apply to cases of 
purchases, where the parties have been innocently 
misled under a mutual mistake as to the extent of the 
thing sold. Thus, if one party thought that be had 
lond fide purchased piece of land, as parcel of an 
estate, and the other thought he had not sold it, under 
a mutual mistake of the bargain; that would furnish 
a ground to set aside the contract; because (as has 
been said) it is impossible to say, that one shall be 
forced to give that price for pai;t only, which he in¬ 
tended to give for the wiiole; or, that the other shall 
be oblif^ed to sell the whole for what he intended to be 
the price of part only.® [But wdilro by the mutual 
mistake of vendor and purchaser, as to the duration of 
a leasehold interest, it was sold for much less than its 
real value, and the conveyance had been executed, and 
the purchaser had been in possession some years, the 
vendor was held entitled to no relief against the repre¬ 
sentatives of the vendee.^]* 

§ 144 a. But here the nature of the purchase often 
constitutes a material ingredient. Thus, if a purchase 
is made of a thing in gross, as, for example, of a farm, 
as containing in gross by estimation a certain number 
of acres (such a sale is called in the Homan Law, a 
sale fer aversionm) by certain boundaries. Then, if 


1 Allen V, Hammoqd, 11 Peters, R. (>3, 71 to 73. 

2 Calverly v. Williams, 1 Ves. jr. 210, 211. But see Okill v, Whit- 
lalcer, 1 De Gex & Smale, 83. See also, Richardson v. Eleight, 8 B. 
Monroe, 580. 

3 Okill V. Whittaker, 1 De Gex & Smale, 83. And see Churchill 
V. Rogers, 3 Monroe, 81 ; Best v. Stow. 2 Satidf. Ch. R. 298. 
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the transaction be lond fide, and both parties be 
equally under a mistake as to the quantity, but not as 
to the boundaries, the sale will be binding on both 
parties, whether the farm contain more or fewer 
acres.^ 

§ 145. It is upon the same ground that a Court of 
Equity proceeds, whore an instrument is so general in 
its terms, as to release the rights of the party t;o pro¬ 
perty, to which lie was wholly ignorant that he had 
any title, and which was not within the contemplation 
of the bargain at the time when it was made. In such 
cases the Court restrains the instrument to the pur¬ 
poses of the bargain, and confines the release to the 
right intended to be released or extinguished.® 

§ 146. It is not, however, sufficient in all cases, to 
give the party relief, that the fact is material; but it 
must be ^ufti as he could not by reasonable diligence 
get knowledge of, when he was put upon inquiry. 
For, i£ by such reasonable diligence he could have 
obtained 'knowledge of the fact. Equity will not relieve 
him; since that would bo .to encourage culpable negli¬ 
gence. Thus, if a party has lost his cause at law from 
the want of proof of a fact, which by ordinary dili¬ 
gence he could have obtained, he is not relievable in 
Equity; for the general rule is, that if the party 
becomes remediless at law by his own negligence. 
Equity will leave him to bear the consequence.® 


1 Morris Canal Co. v. Kmmatt, 9 Paige, B. 168 ; Stebbins v. Eddy, 
4 Mason, B. 414; Post, § 105. See Dig. Lib. 1*8, tit. 6, 1. 30, § 5. 

2 Farewell tT. Coker, cited 8 Moriv. 353; Bamsden ». Hylton, 2 Ves. 
304. 

3 1 Fonbl. Eq. B. 1, ch. 3, ^ 3; Penny v. Marlin, 4 Johns. Ch. R. 666; 
Butman v. Hussey, 30 Maine, 2C6; Schroeppell v, Shaw, 3 Corns. 
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$ 147. Nor is it ia every case, where even a material 
fact is mistaken or unknown without any default of 
the parties, that a Court of Equity will interpose. 
The fact may be unknown to both parties, or it may 
he known to one party and unknown to the other. If 
it is known to one party and unknown to the •other, 
that will in some cases afford a solid ground for relief; 
as, fou instance, where *it operates as a surprise, or a 
fraud, upon the ignorant party.^ But in all such cases. 


451. — The rule of the Civil Law is the same. Scd facti ignoranlia ita 
dcmurn cuique non nocet, si non ei summa nefligentia objieiatur. Quod, 
enim si omnes in civiiate scianl, quod illc solus ignorat^ Pit recte Ijiibco 
definit, scientiam ncque curio?'ssiini neque negligenlissimi hominis ticci- 
pienilam; vcrum ejus, qiii earn rcrn diligentcr inquirendo nolam habere 
possit. Lib. 2*2, tit. C, I. 9, ^ 2 ; Polhier, F*and. Lib. 22, lit. ^ 4, 

n. 11. In me late case of I3ell v. Gardner, 4 Mann. & Granger, 11, 24, 
it was held, that, at law, a promise to pay a note under ignorcyictj of facts, 
but where the party had the rncans of knowledge, and might have made 
inquiry, did not bind him. The same point was decided in Kelly v. Solari, 
9 Mees. & Welsh. .51, and Lucas v. Worswick, 1 Mood. & i^ob. 293. 
All these cases at law proceed upon the ground, that a mistake of material 
facts will avoid a promise made on ^ihe foundation of that inistaKc, even 
when he had the means of knowledge within his reach. But Courts of 
Equity proceed upon a somewhat diflerenlly modified doctrine. If relief 
can be given at law, then there is no ground for any application to a Court 
of Equity for relief. But if a Court of Equity is asked to give relief in 
a case not fully remediable at law, or not remediable at all at law, then it 
grants it upon its own terms, and according to its own doctrines. It gives 
relief only to the vigilant and not to the negligent; to those who have not 
been put npon their diligence to make inquiry,and not to those who, being 
put upon inquiry, have chosen to omit all inquiry, which w’ould have ena¬ 
bled them at once to correct the mistake, or to obviate all ill effects 
therefrom. In short, it refuses all its aid to those who, by their own 
negligence, and by that alone, have incurred the loss, or may suffer the 
inconvenience. It is.one thing to act under a mistake of fact, having the 
means of inquiry, but without being aware of the necessity of ascertain¬ 
ing the facts, and quite a different thing to omit all inquiry in due season, 
when the party is aware of the necessity and the mode of the inquiry is 
pointed out to him, or is within his reach. See Post, ^ 400, 400 a, 

^ Jeremy on Eq. Jurisd. B. 3, ch. 2, p. 366, 367; Id. ch. 3, p. 387; 
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the ground of relief is, not the mistake or ignorance 
of material facts alone; but the unconsdentious ad¬ 
vantage taken of the party by the concealment of 
them.^ For if the parties act fairly, and it is not a 
case where one is bound to communicate the facts to 
the ather, upon the ground of confidence, or otherwise, 
there the Court will not interfere. Thus, if A, know¬ 
ing that there is a mine in thfe land of B, of which he 
knows that B is ignorant, should buy the land without 
disclosing the fact to B, for a price in which the mine 
is not taken into consideration, B would not be entitled 
to relief from the contract; because A, as the buyer, is 
not obliged, from the nature of the contract, to make 
the discovery.® 

§ 148. And it is essential, in order to set aside such 
a transaction, not only that an advantage should be 
taken; but it must arise from some obligation in the 
party to make the discovery; not from an obligation 
in point of morals only, but of legal duty. In such a 
case the Court will not correct the contract, merely 
because a man of nice morals and honor would not 
have entered into it. It must fidl within some defini¬ 
tion of fraud or surprise.® For, the rules of law must 
be so drawn, as not to affect the general transactions 
of mankind, or to require that all persons should, in 


Leonard v. Leonard, 2 Ball & Beatt. 179, 180, and the case cited in 
Mortimer v. Capper, by the Lord Chancellor, 4 Brown, Ch. H. 158; 
6 Vcs. 24 ; Gordon v. Gordon, 3 Swanst. 462, 467, 471, 473, 476, 477. 

* iSee East India Company v. Donald, 9 Ves. 275; Earl of Bath and 
Montague's Case, 3 Ch. Cas. 66, 74, 103, 114. • 

2 Post, ^ S07, note. 

3 Fox V. Mackreth, 2 Bro. Ch. R. 420; 1 White & Tudor’s £q. I,eitd. 
Cas. 72; 1 Madd. Eq. PI. 63, 64 ; 1 Fonbl. Eq. B. 1, ch. 3, H, note (n); 
Earl of Bath and Montague’s Case, 3 Ch. Cas. 56, 74, 103, 114. 

15* 
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* * i ^4 

all respects, be upon the same level as to information, 
diligence, and means of judgment. Equity, as a 
practical system, although it will not aid immorality, 
does not affect to enforce mere moral duties. But its 
policy is to administer relief to the vigilant, and to 
put all parties upon the exercise of a searching dili¬ 
gence.^ Where confidence is reposed, or the party is 
intentionally misled, rblief may be granted; but in 
such a case there is the ingredient of what the law 
deems a fraud. Cases fulling under this predicament, 
will more properly come in review in a subsequent part 
of this work.* 

$ 149. A like principb applies to cases where the 
means of information are open to both parties; and 
where each is presumed to exercise his own skill, dili¬ 
gence, and judgment, in regard to all extrinsic circum¬ 
stances. In such cases Equity will not relieve. Thus, 
if the vendee is in possession of facts, W’hich will 
materially enhance the price of the commodity, and of 
which he knows the vendor to be ignorant, he is not 
bound to communicate those facts to the vendor, and 
the contract will be held valid.* It has been justly 
observed, that it would be difficult to circumscribe the 
contrary doctrine within proper limits, where the intel- 


1 1 Fonbl. Eq. B. 1, ch. 5, § 8, note {h), 

2 See Leonard v. Leonard, 2 Ball & Bcatt. R. 179, 180; Gordon r. 
Gordon, 3 Swanst. 463, 467, 470, 473, 470, 477. —See, on this subject, 
1 Fonbl. Eq. B*'l, ch. 3, § 4, note (n) ; Jeremy on Eq. Jurisd. 383, &c. ; 
1 Madd. Eq. Pr. 204, &c.; Laidlaw v. Organ, 2 Wheat. R. 178 ; Pothier 
de Vente, n. 233 to 241; 2 .VVheat. R. 185, note; Smith v. Bank of 
Scotknd, 1 Dow, Pari. R. 294 ; Pidcock Bishop, 3 B. & Cressw. 605 ; 
Eitfig'v. Bank of U. S.; 11 Wheat. R. 69, and cases there cited ; Post, 
^ 2G0 to 273, 308 to 328. 

^ Laidlaw v. Organ, 2 Wheat, E. 178, 195. 
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ligence is equally accessible to both parties.^ And, 
where it is not, the same remark applies with the same 
force, if it is not a case of mutual confidence, or of a 
designed misleading of the vendor.® Thus, if a ven¬ 
dee has private knowledge of a declaration of war, or 
of a keaty of peace, or of other political arrangements, 
(in respect to which men speculate for themselves,) 
which materially affect the pfice of commodities, he 
is not bound to disclose the fact, to the vendor at the 
time of his purchase; but, at least in a legal and equit¬ 
able sense, he may innocently be silent. For there is 
no pretence to say, that upon such matters men repose 
confidence in each other, any more than they do in 
regard to other matters, affecting the rise and fall of 
markets.® The like principle applies to all other cases, 
where the parties act upon their own judgment in 
matters mutually open to them. Thus, if an agree¬ 
ment for the composition of a cause is fiiirly made 
between parties with their eyes open, and rightly 
informed, a Court of Equity will not overhaul it, 
although there Jias been a. great mistake in the exer¬ 
cise of their judgment.^ a 

_ ^ ____ 

1 Ibid. 

2 Polhier, in his Treatise on the subject of Sales, has treated this sub¬ 
ject with great ability ; and has cited the doctrines of the civil law, and 
the discussions of civilians and writers upon natural law on this subject. 
While he contends strenuously for the doctrine of good faith and full dis¬ 
covery in all cases; he is compelled to admit, that the doctrines in foro 
conscicndcc have had little support in judicial tribunals, and, indeed, are 
not easily applicable to the common business of life. Indeed ho admits, 
that, though concealment of material facts by the vendee, which may 
enhance the price, is wrong in foro conscicntia^; yet, that it would too 
much restrict the freedom of commerce to apply such a rule in civil 
transactions. See Pothier, Trait6 de Vente, P. 2, ch. 2, n. 233 ' 

Id. Pi. 3, ^ 2, n. 294 to 298 ; 2 Wheat. R. 185, note (c). 

3 Ibid. 

4 Brown v. Pring, 1 Ves. 40S. • 
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§ 150. In like manner, where the fact is equally 
unknown to both parties; or where each has equal and 
adequate means of information; or where the fact is 
doubtful from its own nature; in every such case, if 
the parties have acted with entire good faith, a Court 
of Equity will not interpose.* For in such cases the 
Equity is deemed equal between the parties; and, 
when, it is so, a Court* of Equity is generally passive, 
and rarely exerts an active jurisdiction. Thus, where 
there w’as a contract by A to sell to B, for iC20, such 
an allotment, as the commissioners under an inclosure 
act should make for him; and neither party at the 
time knew what the allotment would be, and were 
equally in the dark as to the value; the contract was 
held obligatory, although it turned out upon the allot¬ 
ment to be worth ^6200.® The like rule will apply to 
all cases of sale of real estate or personal estate, made 
in good faith, where material circumstances, affecting 
the value, are equally unknown to both parties. 

§ 151.* The general ground upon which all these 
distinctions proceed, is, flrat mistake or ignor.ance of 
facts in parties, is a proper subject of relief only when 
it constitutes a material ingredient in the contract of 
the parties, and disappoints their intention by a mutual 
error; or where it is inconsistent with good faith, and 
proceeds from a violation of the obligations which are 
imposed by law upon the conscience of either party. 


1 1 Fonbl. Eq. B. 1 , ch. 2, ^ 7, note (y) ; 1 Powell on Contr. 200; 
1 Madd. Ch. Pr. 62 to dl. 

s Cited in Mortimer v. Capper, 2 Bro. Ch. R, 158; 6 Ves. 24 ; 1 Madd. 
Eq. Pr. 63; 1 Fonbl. Eq. B. 1, ch. 2, ^ 7, note (y). See also Pullen v. 
Ready, 2 Atk. R. 692; Gordon v. Gordon, 3 Swanst. 463, 467, 470, 471, 
473, 476, 472; Atnslie v. Medlycott, 9 Ves. 13. 
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But where each party is equally innocent, and there is 
no concealment of facts which the other party has a 
right to know, and no surprise or imposition exists, the 
mistake or ignorance, whether mutual or unilateral, is 
treated as laying no foundation for equitable interfer¬ 
ence. * It is strictly Damnum casque injuria} 

§ 152. One of the most common classes of cases, 
in which relief is sought in Uquity, on account of a 
mistake of facts, is that of written agreements, either 
executory or executed. Sometimes, by mistake, the 
written agreement contains less than the parties in¬ 
tended ; sometimes it contains more; and sometimes 
it simply varies from their intent by expressing some¬ 
thing different in substance from the truth of that 
intent.^ In all such cases, if the mistake is clearly 
made out by proofs entirely satisfactory. Equity will 
reform the contract, so as to make it conformable to 
the precise intent of the parties,^ But if the proofs 
are doubtful and unsatisfictory, and the mistake is 
not made entirely plain. Equity will withhold relief; 
upon the ground, that the’written paper ought to be 
treated as a full and correct expression of the intent, 
until the contrary is established beyond reasonable 
controversy.^ 


1 See Jeremy on Eq. Jiirisd. B. 3, Pt. 2, p. 358; Okill v, Whittaker, 
1 De Gex & Smale, R. 83; S. C. 2 Phil. Ch. R. 388; McAiiinch v. 
Laughlin, 13 Penn. St. Rep. 371. 

^ See Durant v. Durant, 1 Cox, R. 58 ; Calverley v. Williams, 1 Ves. 
R. 210. 

3 See O’Neil «. League, 8 Ala. 345. 

* Shelburne V. Inchiquin, 1 llro. Ch. R. 338, 311 ; Henkle r. Royal 
Assur. Company, 1 Ves. 317; Davis v. Symonds, 1 Cii.\, R. 404; 
Townshend v. Stangroom, C Ves. 332 to 338; Woolman r. Hearn,j^Ves. 
217, 218 ; Gillespie v. Moon, 2 Johns. Ch. R. 585 ; Lyman v. UniiiS^^S'. 
Co., 2 Johns. Ch. R. 030; Graves v. Boston Marine Insur. Co., 2 Cranch, 
412, 441; Clapton v. Martin, 11 Ala. 187. 
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§ 163. It has, indeed, been said that, where there 
is a written agreement, the Avhole sense of the jiarties 
is presumed to be comprised therein; that it would 
be da,ngeroiis to make any addition to it in cases 
where there does not appear to be any fraud in 
leaving out any thing; and that it is against the 
policy of the Common Law to allow parol evidence 
to add to, or vary the' terms of, such an agreement.* 
As a general rule, there is certainly much to recom¬ 
mend this doctrine. ]tut however correct it may be, 
as a general rule, it is very certain, that Courts of 
Equity will grant relief upon clear proof of a mis¬ 
take, notwithstanding that mistake is to be made out 
by parol evidence.® Lord Ilardwicke, upon an occa¬ 
sion of this sort, said: “No doubt but this Court has 
jurisdict’on to relievo in respect of a plain mistake 
in contracts in writing, as w'ell as against frauds in 
contracts; so that, if reduced into writing contrary 
to the intent of the parties, on proper proof that 
would be rectified.” “ And this doctrine has been 
recognized upon many other occasions.* 


1 1 Fonbl. Eq. B. 1, eh. 3, ^ 11, and note (o) ; Irnham v. Child, 1 Bro. 
Ch- 92, 93; VVoolam v. Hearn, 7 Ves. 211 ; Rich v, Jackson, 4 Bro. 
Pari. R. 514; S. C. 6 Ves. 334, note; Jeremy on Kq. Jurisd. B. 3, Pt. 2, 
ch. 4, ^ 1, p. 432; Davis v. Symonds, 1 Cox, R. 402, 404. 

2 Marquis of Townshend v. Slangroom, 0 Ves. 332, 333 ; 1 Fonbl. Eq. 
B. 1, ch. 3, ^ 11; Shelburne v. Inchiquin, 1 Bro. Ch. R. 338, 350; 
Simpson v. Vaughan, 2 Atk. 31 ; Wooden v, Haviland, 18 Conn. 101; 
Langley v. Biown, 2 Atk. 203. 

3 Henkle v. Royal Assur. Co., 1 Ves. 314. See Townshend v. Stan- 
groom, 6 Ves. 332 lo |139 ; Shelburne v. Inchiquin, 1 Bro. Cli. R. 338, 
350; Sugden on Vendors, p..l46 to 159, (7ih edit.) ; Hunt v. Rousma- 
niere, 8 Wheat. R. 211; S. C. 1 Peters, Sup. C. R. 13. 

4 Ibid.; Morteux v. London Assur. Co., 1 Atk. R. 545; Gillespie v. 
Muon, 2 Johns. Ch. R. 585 ; Lyman v. United Tnsur. Co., 2 Johns. Ch. 
R. 030; Smith v. Greeley, 14 N. H. R. 378; Simpson v. Vaughan, 2 
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§ 154. It is difficult to reconcile this doctrine with 
that rule of evidence at the Common Law, which 
studiously excludes the admission of parol evidence to 
vary or control written contracts. The same principle 
lies at the foundation of each class of decisions, that 
is to *say, the desire to suppress frauds, and to promote 
general good faith and confidence in the formation of 
contracts. The danger of setting aside the solemn 
engagements of parties, when reduced to writing, by 
the introduction of parol evidence, substituting other 
material terms and stipulations, is sufficiently obvious.' 
But what shall be said, where those terms and stipu¬ 
lations are suppressed, or omitted, by fraud or impo¬ 
sition ? Shall the guilty party be allowed to avail 
himself of such a triumph over innocence and credu¬ 
lity, to accomplish his own base designs ? That would 
be to allow a rule, introduced to suppress fraud, to be 
the most eflectual promotion and encouragement of it. 
And, hence. Courts of Equity have not hesitated to 
entertain jurisdiction to reform all contracts, where a 
fraudulent suppression, onyssion, or insertion of a ma¬ 
terial stipulation exists, notwithstanding to some extent 
it breaks in upon the uniformity of the rule, as to the 


Atk. 33 ; Langley u. Brown, 2 Aik. 203 ; Bust v. Barlow, 3 Bro. Ch. R. 
454; 5 Ves. 695; Irnham t;.«OhiId, 1 Bro. Ch. R. 94 ; Baker v. Paine, 
1 Ves. 457; Crosby v. Middleton, Pr. Ch. 309; Wiser r. Biachley, 
1 Johns. Ch. R. 607 ; South Sea Co. v. D’Olifle, cited 1 Ves. 317; 2 Ves. 
377 ; 5 Ves. 601; Pitcairne v, Ogbourne, 2 Ves. 375 : 1 Fonbl. Eq. B. 1, 
ch. 3, ^ 11, and note (o) ; Mitf. PI. 127, 128; Clowes v. Higginson, 
1 Ves. & Beames, 524 ; Ball u. Storie, 1 Sim. & Stu. R. 210; Marshall 
on Insurance, B. 1, ch. 8, ^ 4 ; Clinan v. Cook^, 1 Sch. & Lefr. 32, &c. 
See Sugden on Vendors, p. 146 to 159, (7th edit.); Andrews v. Essex F* 
& M. Insur. Co., 3 Mason, R. 10; Parsons r. Rignold, 13 Simons, 
R.518. 

i See Woolam v. Hearn, 7 Ves. 219. 
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exclusion of parol evidence to vary or control con¬ 
tracts ; wisely deeming such cases to be a proper 
exception to the rule, and proving its general sound¬ 
ness.' 

§ 155. It is upon the same ground that Equity in¬ 
terferes in cases of written agreements, where .there 
has been an innocent omission or insertion of a mate¬ 
rial stipulation, contrjiry to the intention of both 
parlies, and under a mutual mistake. To allow it to 
prevail in such a case, would be to work a 'surprise, 
or fraud, upon both parties; and certainly upon the 
one who is the sufferer. As much injustice would to 
. the full be done under svch**tircumstances, as would 
be done by a positive fraud, or an inevitable accident.® 
A Court of Equity would be of little value, if it 
could suppress only positive frauds, and leave mutual 
mistakes, innocently made, to work intolerable mis¬ 
chiefs, contrary to the intention of parties. It would 
be to allow an act, originating in innocence, to operate 


1 Newl. Eq. Contr. ch. ID ; 1 Eq.* Abridg. 20, pi. 5 ; Filmcr v. Golt, 
4 Bro. Pari. Gas. 230; 1 Fonbl. Eq. B. 1, ch. 2, ^ 8 ; Id. ch. 3, ^ 4, and 
note (n) ; Irnham v. Child, I Bro. Ch. R. 92; Portmore v. Morris, 2 Bro. 
Ch. R. 219 ; 1 Eq. Abridg. 19 ; Id. 20, Agreements, B.; Hunt r. Rous- 
maniere, 8 Wheat. R. 211 ; S. C. 1 Peters, Sup. C. R. 13.—In cases of 
this sort it is often said, that the admission of the parol evidence to esta¬ 
blish fraud, or circumvention, is not so much to vary the contract as to 
establish something collateral to it, which sliows that it ought not to be 
enforced. Davis v. Symonds, 1 Cox, R. 402, 404, 405. But in cases of 
mistake, the party often seeks to enforce the contract after insisting upon 
its being reformed. See 3 Starkie on Evid. Pt. 4, p. 1015, 1016, 1018 ; 
Pitcairne v. Ogbourne, 2 Ves. 375, 376 ; Baker v. Paine, 1 Ves. 456. 
See also Alty. Genl. v. Sitwell, Younge & Coll. 559, 582, and the re¬ 
marks of Mr. Baron Alderson against the admission of parol evidence in 
such cases. Post, ( 161, p. 183, note (1). 

2 Joynes v, Statham, 3 Atk. 389; Ramsbottom v. Golden, 1 Yes. 
& Beames, R. 168 ; 1 Fonbl. £q. B. 1, ch. 2, ^ 8, note (z ); Id. ^ 7, 
note (v). 
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ultimately as a fraud, by enabling the party, who re¬ 
ceives the benefit of the mistake, to resist the claims 
of justice, under the shelter of a rule framed to pro¬ 
mote it.’ In a practical view, there would be as 
much mischief done by refusing relief in such cases, 
as thci’o would be introduced by allowing parol evi¬ 
dence in all cases to vary written contracts. 

§ 156. We must, therefore, treat the cases, in which 
Equity affords relief, and allows parol evidence, to 
vary and reform written contracts and instruments, 
upon the ground of accident and mistake, as properly 
forming, like cases of fraud, exceptions to the general 
rule, which excludes parol evidence, and as standing 
upon the same policy as the rule itself.® If the mis¬ 
take should bo admitted by the other side, the Court 
would certainly not overturn any rule of Equity by 
varying the deed ; but it would be an Equity deJms 
the instrument.” And if it should be proved by other 
evidence entirely satisfactory, and equivalent to an 
admission, the reasons for relief would seem to be 
equally cogent and conclusive.^ It would be a great 
defect in the moral jurisdiction of the Court, if, under 
such circumstances, it were incapable of administering 
relief.® 


1 Townshend v. Stangroom, 6 Ves. 336, 337 ; Gillespie v. Moon, 
2 Johns. Ch. R. 596 ; Joyncs v, Statham, 3 Atk. 385 ; 3 Starkie, Evid, 
Pt. 4, p, 1018, 1019; Pitcairne v, Ogbourne, 2 Ves. R. 377, and South 
Sea Company v. D‘01iffe, there cited. 

2 Joynes v. Slalham, 3 Atk. 388; Ramsbottom v. Golden, 1 Ves. 
& Beam. R. 168; 1 Fonbl. Eq. B. 1, ch. 2, ^ 11, note (o) ; Miif. Eq. PI. 
by Jeremy, 129; Clowes v. Higginson, 1 Ves. Beam. R. 526, 527 ; 
’Ball V. Siorie, 1 Sim. & Stu. 210. 

3 Davis V. Symonds, 1 Cox, R. 404, 405. 

4 Irnham v. Child, 1 Bro. Ch. R. 92, 93. 

5 See Townshend v, Stangroom, 6 Ves. 336, 337; Gillespie r. Moon, 

2 Johns. Ch. R. 596. * 

EQ. JUR.— VOL. I. 
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§ 167. And this remark naturally conducts us back 
again to the qualification of the doctrine, (already 
stated,) which is insisted upon by Courts of Equity. 
Relief will be granted in cases of written instruments, 
only where there is a plain mistake, clearly made out 
by satisfactory proofs.* It is true, that this, in one 
sense, leaves the rule somewhat loose, as every Court 
is st91 left free to say, what is a plain mistake, and 
what are proper and satisfactory proofs. 5ut this is 
an infirmity belonging to the administration of justice 
generally; for, in many cases, different judges will 
differ as to the result and weight of evidence; and, 
consequently, they may'make different decisions upon 
the same evidence.® But the qualification is most 
materia], since it cannot fail to operate as a weighty 
caution upon the minds of all judges; and it forbids 
relief, whenever the evidence is loose, equivocal, or 
contradictory, or it is in its texture open to doubt, or 
to opposing presumptions.® 

§ 158. Many of the cases included under this head 
have arisen under circumstances, which brought them 


1 Gillespie v. Moon, 2 Johns. Ch. R. 595 lo 597 ; Lyman v. United In¬ 
surance Company, 2 Johns, Ch. R. 630; Henkle v. Royal Assurance 
Company, 1 Ves. 317 ; Jeremy on Eq. Jiirisd. Pt. 2, ch. 2, p. 368 ; Id. 
ch. 4, p. 490, 491 ; Townshend v, Slanffroom, 6 Ves. 328, 339. 

9 See Lord Eldon’s Remarks in Townshend r. Slangroom, 6 Ves. 
333, 334. 

3 Lord Thudow, in one case, said, that the final evidence must be 
strong irrefrafiole evidence. Shelburne v. Inchiquin, 1 Bro. Ch. R. 347. 
If, by this language, his Lordship only meant, that the mistake should be 
made out by evidence clear of all reasonable doubt, its accuracy need not 
be questioned. But if he meant, that it should be in its nature or degree 
incapable of refutation, so as to be beyond any doubt and beyond con¬ 
troversy, the language is too general. See Attorney-General r. Sitwell, 
1 Younge & Coll. 583. ^ 
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within the reach of the Statute of Frauds, (as it is 
commonly called,) which requires certain contracts 
to be in writing. But the rule, as to rejecting parol 
evidence to contradict written agreements, is by no 
means confined to such cases. It stands, as a general 
rule qf law, independent of that statute.* It is 
founded upon the ground that the written instrument 
furnishes better evidence of the •deliberate intention of 
the parties, than any parol proof can supply.® And 
the exceptions to the rule, originating in accident and 
mistake, have been equally applied to written instru¬ 
ments within and without the Statute of Frauds. 
Thus, for instance, relief has been granted or refused, 
according to circumstances, in cases of asserted mis¬ 
takes in policies of insurance, even after a loss has 
taken place.^ And, in the same manner. Equity has' 
interfered in other cases of contract, not only of a 
commercial nature, but of any other nature.^ 


* Woolarh v. Hearn, 7 Ves. 218 ; 1 Fonbl. Eq. B, 1, ch. 2, ^ 11, note 
(v) ; Clowes V. Higginson, 1 A^es. Beames, R. 526; Pitcairne v. Og- 
boiirne, 2 Ves. 375; Sugden on Vendors, ch. 3, § 3 ; Parteriche v. Pow- 
Ict, 2 Aik. 383, 384; 3 Starkie on Evid. Pt. 4, tit. Parol Evid. p. 995 to 
1020; Davis v. Symonds, 1 Cox, R. 402,404, 405. 

2 Ibid. 

3 Motteiix V, London Assur. Co. 1 Atk. 545; Henkle v. Royal Ex. 
Assur. Co. I Ves. 317; Lyman v. United Ineur. Co. 2 Johns. Ch. R. 630; 
Head v. Boston Mar. Ins. Co. 2 Cranch, 419, 444; Marsh. Insur. B. 1, 
ch. 8, § 4 : Id. Andrews v. Essex Fire and Mar. Ins. Co. 3 Mason, R. 10; 
Delaware Iiis. Co. v. Hogan, 2 Wash. Cir. R. 5. 

^ Baker v. Paine, 1 Ves. 456; Gelman’s Executors v. Beardsley, 2 
Johns. Ch. R. 274; Simpson v, Vaughan, 2 Atk. 30; Klhop v. Church, 
0 Ves. 100, 371 ; Thomas v. Frazer, 3 Ves. 399; Finley v. Lynn, 6 
Cranch, 2.38 ; Mitf. PI. Eq. by Jeremy, 129, 130 ;• Pitcairne r. Ogbourne, 

2 Ves. 375, and South Sea Company u. D’Olifle, there cited, p. 377; 

3 Starkie, Evid. Pt. 4, p. 1019; Underhill v. Harwood, 10 Ves. 225, 226; 
Edwin V, East India Company, 2 Vern. 210; Edwards v. Child, 2 Vein. 
727. 
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§ 159. The relief granted by Courts of Equity, in 
cases of this character, is not confined to mere exe¬ 
cutory contracts, by altering and conforming them to 
the real intent of the parties; but it is extended to 
solemn instruments, which are made by the parties, 
in pursuance of such executory or preliminary con¬ 
tracts, And, indeed, if the Court acted otherwise, 
there would be a , great defect of justice, and the main 
evils of the mistake would remain irremediable. 
Hence, in preliminary contracts for conveyances, set¬ 
tlements, and other solemn instruments, the Court acts 
efficiently by reforming the preliminary contract itself, 
and decreeing a due execution of *it, as reformed, if no 
conveyance or other solemn instrument in pursuance of 
it has been executed. And if such conveyance or in¬ 
strument has been executed, it reforms the latter also, 
by making it such as the parties originally intended.* 

§ 160. There is less difficulty in reforming written 
instruments, where the mistake is mainly or ivliolly 
made out by other preliminary written instruments or 
memorandums of the agreement. The danger of 
public mischief, or private inconvenience, is far less in 
such cases than it is in cases where parol evidence 
is admitted. And, accordingly, Courts of Equity inter¬ 
fere with far less scruple to correct mistakes in the 
former, than mistakes in the latter.® Thus, marriage 


1 See Newland on Conir. ch. 19, p. 338 lo 347; Milford Eq. PI. by 

Jeremy, 128, 130; Sudden on Vendors, p. 146 to 159, (7th edit.); 

South Sea Company v. D’Oliife, cited 2 Ves. 377; 2 Aik. 525; Henkle 
V. Royal Ex. Assurance Comp. 1 Ves. 318, 417 ; Raker r. Paine, 1 Ves. 
456. But see Atty.-Genl. i*. Sitwell, 1 Younge & Coll. 559, 582; Post, 
^ 161, p. 182f, note (1) ; Hodgkinson v. Wyatt, 9 Bcavan, R. 566. 

2 Jeremy on Eq. Jurisd. Pt. S, ch. 2, p. 368, 369, ch. 4, ^ 5, p. 490, 
4Dl; Durant v. Durant, 1 Cox, R. 58; Grounds and Rndim. of the Law, 
M. 113, p. 81; (edit 1751); Toth. 229, {131]. 
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settlements are often reformed, and varied, so as to 
conform to the previous articles; and conveyances of 
real estate are in like manner*^controllable by the terms 
of the prior written contract.^ Memorandums of a less 
formal character are also admissible for the same pur¬ 
pose.®* But in all such cases it must be plainly made out, 
that the parties meant, in their final instruments, merely 
to carry into effect the arrangerftents designated ip the 
prior contract or articles. For, as the parties are at 
liberty to vary the original agreement, if the circum¬ 
stances of the case lead to the supposition that a new 
intent has supervened, there can be no just claim for 


1 Th(3 cases on this head are exceedingly numerous. Many of them 
will be found collected in Newland on Contr. ch. 19, p. 337; Cora. Dig.* 
Chancery, 3 Z 11, 12 ; 1 Fonbl. Eq. B.' 1, ch. 3, § 11, note (p ); Id.ch, 0, 
^ 7, and notes *, 2 Bridg. Dig. Marriage, ii. p. 300; 1 Fonbl. Eq. B. 1, 
ch. 2, ^ 7, note (u) ; Chitty, Eq. Dig. Settlement on Marriage, ix. ; Ran¬ 
dall V. Randall, 2 P. Will. 464; Randall u. Willis, 6 Vea. 275 ; West v, 
Erissey, 2 P. Will. 310, and Mr. Cox’s note (1), p. 355 ; Jeremy on Eq. 
Jurisd. Pt. 2, ch. 2, p. 378 to 382 ; 3 Starkie, Evid. lit. Parol Evid. 10, 19 ; 
Barstow Kilvington, 5 Ves. 592 ; Rogers y. Atkinson, 1 Kelly, 12, 238. 
In cases of marriage articles, the Court will frequently give a construction 
to the words more favorable to the presumed intent of the parties, than it 
does in some other cases. Thus, in marriage articles, if there be a limit¬ 
ation to the parents for life, with remainder to the heirs of their bodies, 
the latter words are, in Equity, generally construed to be words of pur¬ 
chase ; and, accordingly, the Court will carry such articles into effect by 
way of a strict settlement. Newland on Contr. ch. 19, p. 337; Fearne 
on Conling. Rem. p. 90 to 113, (7th edit, by Butler); 1 Fonbl. Eq. B. 1, 
ch. 3, ^ 11, note (p) ; Id. ch. 0, § 7, and notes, ^ 16, note (e); Randall v, 
Willis, 5 Ves. 275 ; West i\ Erissey, 2 P. Will. 349; and Mr. Cox’s 
note, Id. (1) ; licneago u. Hunloke, 2 Atk. 455, and S,^ers’s note, Id. 
457, (1) ; Jeremy on Eq. Jurisd. Pt. 2, ch. 2, p. 378 to'W^ ; Taggart u. 
Taggart, 1 Sch. & Lef. 84; Blackburn v. Staples, 2 V. & Beam. 368, 
369 ; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 2, p. 377, 378, 379 ; Har- 
bridge v. Wogan, 5 Hare, R. 649. 

2 Motteux y. London Assurance Company, 1 Aik. R. 545; Bitker v. 
Paine, 1 Ves, 456. 


16* 



186 EQUITY JURISPRUDENCE. [CH. V. 

4 

relief upon the ground pf mistake.* The very circum¬ 
stance, that the final instrument of conveyance or set- 
tlement differs from the preliminary contract, affords of 
itself some presumption of an intentional change of 
purpose or agreement, unless there is some recital, in 
it, or some other attendant circumstance, which demon¬ 
strates that it was merely in pursuance of the original 
contract.® It is upon ^ similar ground that Courts of 
Equity, as well as Courts of Law, act, in holding, that 
where there is a written contract, all antecedent pro¬ 
positions, negotiations, and parol interlocutions on 
the same subject, are to be deemed merged in such 
contract.® 

§ 161. In cases of asserted mistake in written con¬ 
tracts, where the mistake is to be established by parol 
evidence, the question has often been mooted, how far 
a Court of Equity ought to bo active in granting relief, 
by a specific performance in favor of the party, seek¬ 
ing to reform the contract upon suqh parol evidence, 
and to obtain performance of it, when it shall stand 
reformed. It is admitted that a defendant, against 
whom a specific performance of a written agreement is 
sought, inay insist, by way of answer, upon the mistake. 


1 1 Fonbl. Eq. B. 1, ch. 3, ^ 11, note (p) ; Id. ch. 6, ^ 1, 13 ; Legg 
v» Goldwire, Cas. Temp. Talb. 20; West v. Erisscy, 2 P. Will. 349, and 
Mr. Cox’s note (1), 355 ; Beaumont v. Bromley, 1 Turn. & Russ. R. 41; 
Hawkins v, Jackson, 2 Mac. & Gord. 372; Jeremy on Eq. Jurisd. Pt. 2, 
ch. 2, p. 379, m; Id. 50, 51, 52, 53 ; ch. 4, ^5, p.490, 491 ; Id. 1 Madd. 
Eq. Pr. 

2 Ibid. 

3 Rich V, Jackson, 4 l3ro. Ch. R^ 513 ; S. C. 6 Ves. 334, note ; Picker¬ 
ing V. Dawson, 4 Taunt. 786 ; Kain v. Old, 2 B. & Cressw. 634 ; Park- 
hurst V, Van Cortlandt, 1 Johns. Ch. R. 273; S. C. 14 Johns. R. 15 ; 
1 Fonbl. Eq. B. 1, ch. 3, ^ 8, 11; Davis v. Syiuonds, 1 Cox, R. 402, 404 ; 
Vandervoort v. Smith, 2 Cain. R. 155. 
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as a bar to such a bill; because he may insist upon any 
matter which shows it to be inequitable to grant such 
relief. A Court of Equity is not, like a Court of Law, 
bound to enforce a written contract; but it may exer¬ 
cise its discretion when a specific perfornaance is sought, 
and‘may leave the party to his remedy at law.* It 
will not, therefore, interfere to sustain a bill for a spe¬ 
cific performance, when it would be against conscience 
and justice so to do. On the other hand, it seems 
equally clear, that a party may, as plaintitF, have relief 
against a written contract, by having the same set. 
aside and cancelled, or modified, whenever it is founded 
in a mistake of material facts, and it would be uncon- 
scicntious and unjust for the other party to enforce it 
at Law or in Equity.® But the case, intended to be put 
difiers from each of these. It is, where the party plain¬ 
tiff seeks, not to set aside the agreement, but to enforce 
it, when it is reformed and varied by the parol evidence. 
A very strong inclination of opinion has been repeat¬ 
edly expressed by the English Courts, not to decree a 
specific performance in this latter class of cases; that 
is to say, not to admit parol evidence to establish a 
mistake in a written agreement, and then to enforce it, 
as varied and established by that evidence. ' On various 
occasions such relief has, under such circumstances. 


^ Com. Dig. Chancery, 2 C. 1(5; Joynes v. Stalham, 3 Aik. 388; Gar¬ 
rard V, Grinling, 2 Swanst. R. 257 ; Pitcairne v. Oghof^e, 2 Vcs. 375 ; 
Legal u. Miller, 2 Ves. 299 ; Mason v. Armitage, 13^ ves. 25; Clark v. 
Grant, 14 Ves. 510 ; Hepburn v. Dunlop, 1 Wli^at. 197 ; Clowes r, Hig- 
ginson, 1 Ves. & B. 524 ; Winch i\ Winchester, 1 Ves. & B. R. 375; 
RamsboUom v. Golden, 1 Ves. & B. 165 ; Flood w. Finley, 2 Ball & B. 
53 ; Clark v. Grant, 14 Ves. 519 ; Gillespie r. Moon, 2 Johns. Ch. R, 685, 
598 ; Townshend v. Siangioom, 6 Ves. 328; Price r. Dyer, 17 Ves. 357, 
See Ball r. Storie, 1 Sim. & Siu. R. and the cases there cited. 
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been denied.* But it is extremely difficult to perceive 
the principle, upon which such decisions can be sup¬ 
ported, consistently with the acknowledged exercise of 
jurisdiction in the Court to reform written contracts, 
and to decree relief thereon.® In America, Mr. Chan- 


1 See Woolam v. Hearn, 7 Ves. 211; Higginson v. Clowes, 15 Ves. 
516; Clinan v, Cooke, I'Sch* & Lef, 38, 88; Clowes, r. Higginson, 
1 Ves. & B, 524 ; Winch v, Winchester, 1 Ves. & B. 375 ; Osborn v. 
Phelps, 19 Conn. 63; Best v. Stow, 2 Sandf. Ch. R. 298 ; Miller i\ Chit¬ 
wood, 1 Green, Ch. R. 199; ElSer v. Elder, 10 Maine, 80; Westbrook 
r. Ilorbesson, 2 McCQrd, Ch. it. IIS; Clark v. Grant, 14 Ves. 519 ; Rich 
r. Jackson, 6 Ves. 335 ; 4 Biro. Ch. R. 514 ; O^ilvic v. Foljambo, 3 Meriv. 
R. 53, 63 ; Townshend o. Stangruom, 6 Ves. 328 ; Jeremy on Equity 
Jurisd. B. 3, Pt. 2, ch. 4, ^ 1, p. 432; Clark v. Grant, 14 Ves. 519 ; Baker 
VvPaine, 1 Ves. 457; Gordons. Uxbridge, 2 Madd. R. 106; Atty.-Gen. 
V, Sitwell, 1 Younge & Coll. 559, 582 ; Manser v. Back, 6 Hare, 443. 

2 Mr. Barren Alderson in Atty.-Gen. v, Sitwell, 1 Younge & Coll. 559, 
582, 583,) expressed a strong opinion against the reforming of a contract, 
and then decreeing the performance of it in Equity. In tliat case the 
question was, whether by a memorandum of agreement to sell a certain 
manor of the Crown “with, the appurtenances,^^ an advowson appurtenant 
or appendant thereto passed; the statute of 17 Edward 2, ch. 13, having 
distinctly provided, that the King shall not convey an advowson without 
express words to that effect. Mr. Bxon Alderson, in delivering his judg¬ 
ment said : “ The second objection is upon the terms of the contract. The 
plaintiffs professed to sell the manor of Echimjlon ‘ with the appurtenances; ’ 
and as the appurtenances of a manor ordinarily include an advowson append¬ 
ant or appurtenant, the defendant contends, that he is not bound to take 
the property, unless there be a conveyance to him in the terms of the me¬ 
morandum, in which the plaintiffs executed the contract; and that the Crown 
must either give him the manor without excluding the advowvn, or other¬ 
wise, that the contract ought not to be performed. If the question was 
one between subject and subject, there would, I think, be great difficulty 
in decreeing the execution of the contract upon any other terms than 
those for whieh ^ defendant contends. It appears to me quite clear, that 
the memoraiidurn of agreement would carry this advowson under the 
general words ‘ with the#appurtenances.* There are various authorities 
to that effect; and I may more particularly refer to Viner’s Abridgment, 
tit. Prerog, (C. c.) 9. This would have been clear, therefore, as between 
subject and subject. And in that case, the next question, which would 
have arisen, would have been, — whether or not, on the ground of mis¬ 
take, one party not intending to sell, and the other not intending to pur- 



cellor Kent, after a most elaborate donsideTatioiTof the 
subject, has not hesitated to reject the distlnotion, as 
unfounded in justice, and has decreed relief to 'a ^laSn- 


tifl^ standing in the precise^ predicament.’ i 



chase iho advowson, 1 could havfe relbrraed th0 a^re^ent» and have 
directed the specific performance of it, yhen 89 refoimed.^^ I eoirfesa I 
should have had great difficulty in holding, that this could be done ; be¬ 
cause I cannot help feeling, that, in the case of an estecutofy Agreement, 
first to reform and then to decree an execution of it would be virtually to 
repeal the Statute of Frauds. The only ground, on which I think <he 
case could have been put, would have been that tbp answer contained an 
admission of the agreement as stated ill the bi)l; and the parties mutually 
agreeing that there was a Aiistake, the case rtii^hthave fallen within the 
principle of those cases at law,^here there is a declaration on an agreement 
not wiiliin the statute, and no issue taken upon the agreement by the plea; 
because, in such case it would seem as if, the agreement of the parties being 
admitted by the record, the case would no longer be within the statute. T 
should then have taken time to consider, whether, according to the dicta 
of m iny venerable judges, I should not have been authorized to reform an 
exccuiciry agreement for the conveyance of an estate, where it was admit¬ 
ted to have been the intention of both parlies that a portion of the estate 
was not to pass. But, in my present view of the question, it seems to me 
that the Court ought not in any case, where the mistake is denied, or not 
admitted by the ansv/er, to admit pqrol evidence, and upon that evidence 
to reform an executory agieement.” 

i Gillespie u. Moon, 2 Johns. Ch. R. 585 ; Keisselbrack v. Livingston, 
4 Johns. Ch R. 144. [But tins decision of Gillespie v. Moon,>has not 
always been followed in this country. See Osborne v. Phelps, 19 Conn. 
G2. See Elder v. Elder, 10 Maine, 80 ; Thomas v. McCormick, 9 Dana, 
108 ] See also Baker v. Paine, I Ves. 45ft; Shelburne r. Inchiquin, 

1 Bro. Ch. IJ. 339; Joynes v. Statham, 3 Aik 888 ; 6 Ves. 337, 338 ; 
Ball tf Storie, 1 Sim. & Slu. 210 , Burn v. Burn, 8 Ves. 573, 583 ; I Eq. 
Abridg, 20, PI. 5 ; Sims r. Urrey, 2 Ch. Cas. 225 ; S. C. Freem B. 10 ; 
Jahbert r. Chandos, 1 Eden, R. 372; Pemher u. Matthews, 1 Bio Ch. 
R. 52 , Jones v. Sheriff, cited 9 Mod. 88 ; The Iliraip, 1 AVlitMiqp, R. 
441 ; Hunt r. Rousmaniere, 8 Wheaton, R. 211 ; 1 l^eters, Sup C. R. 
13 , Ilogcin V. Delaware Insur. Co. 1 Wash.^C.^C. R. 422, Phclburne v. 
Inehiquin, 3 Bio. Ch. R. 338; Walker v. Walker, 2 Atk. 98 ; Tilton 
V. Tilton, 9 N. II. R. 38.5 ; Tyson r. Passmore, 2 Barr, 122 , Bellows v. 
Stone, 14 N. II. 175; Hydo e. Tanner, 1 Barb. 75; Bailey v. Bailey, 

8 Humph. 230. But see 1 Sch. ^ Lefr 39 ; Krkewich, Eq. Dig. Equity 
T, — The distinction slated in the text is certainly of a very artificial cha- 
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§ 162. Courts of Equity will grant relief in cases of 
mistake in written contracts, not only when the fact of 
the mistake is expressly established; but also when it 
is fairly implied from the nature of the transaction. 
Thus, in cases where there has been a joint loan of 
money to two or more obligors, and they are by the in¬ 
strument made jointly liable, but not jointly and sever¬ 
ally, tjie Court ha? reformed the bond, and made it 
joint and several, upon the reasonable presumption, 


racter, and difficult to (te re^pncilcd with the general principles of Courts 
of Equity Ii IS in effect a declaration, that pirtil evidence shall bp admis¬ 
sible to correct a writing as against a plaintiff, but not in fator of a plain¬ 
tiff, seeking a specific performance There is, therefore, no mutuality or 
equality in the operation of the doctrine. The ground is very clear, that 
a Court of Equity ought not to enforce a contract, where there is a mis¬ 
take, against the defendant, insisting upon, and tslabli'-'liing the mistake, 
for It would be inequitable and unconseientious. And if the mistake is 
vital to the contract, there is a like clear ground why Equity should inter¬ 
fere at the instance ot the party, as plaintiff, and cancel it, and if the 
mistake is partial only, why at his instance it should refoim it In these 
cases, the remedial justice is equal , and the parol evidence to establish it 
18 equally open to both parties to pse as proof Why should not the 
party, aggrieved by a mistake in an agreement, have relief in all cases, 
where he is plaintiff, as well as where he is defendant ^ Why should not 
parol e\idrnce be equally admissible to establish a mistake, as the founda¬ 
tion of relief in each case ^ The rules of evidence ought certainly to 
work equally for the benefit of each party. Mr Chancellor Kent has 
forcibly observed, “That it cannot make any diflference in the icasonable- 
ness and justice of the remedy, whether the mistake was to the prejudice 
of one party or the other If the Court has a competent jurisdiction to 
correct such mistakes, (and that is a point understood and settled,) the 
agreement, when corrected, and made to speak the real sense of the par- 
tieSj^ought to be enforced, as well as any other agreement, perfect in the 
firstHnstance. It ought to b 93 re the same efhcacy, and be entitled to the 
same protection, when made accurate under the decree of the Court, as 
when made accurate by the act of the parties Res ascendent lumina 
rebus Keisselbrack v, Livingston, 4 Johns. Ch. R. 148, 149 [Kcissel- 
back V Livingston, has been sometimes doubted, and in 2 Eq Lead. Cases, 
o52, It IS said that the only way of reconciling it with principle is to look 
at the case, as it would have been, had the question arisen on a bill filed 
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from the nature of the transaction,* that it was so 
intended by the parties, and was omitted by want of 
skill or by mistake.® The debt being joint, the natural, 
if not the irresistible, inference in such cases is, that it 
is inteiyled by all the parties, that in every event the 
responsibility should attach to each obligor, and to all 
equally. This can be done only by making the bond 
several as well as joint; for otherwise, in case*of the 
death of one of the obligors, the survivor or survivors 
only would bo liable at law for the debt.® Indeed, it 
seems now well established as a general principle, that 


by the tenant to restrain the landlord from enforcing the clause in dispute 
on the ground of fraud.] It may be added, that, if the doctrine be founded 
upon the impropriety of admitting parol evidence to contradict a written 
agreement, that rule is not more broken in upon by the admission of it for 
the plaintiff, than it is by the admission of it for the defendant. If the 
doctrine had been confined to cases arising under the Statute of Frauds, it 
would, if not more intelligible, at least have been Jess inconvenient in prac¬ 
tice. 13iU it does not appear to have been thus restricted, although the cases, 
in which it has been principally relied on, have been of that description. It 
w'ill often be quite as unconscientious for a defendant to shelter himself under 
a defence of this sort, against a plakitiff, seeking the specific performance 
of a contract, and the correction of a mistake, as it wull be to enforce a 
contract against a defendant, which embodies a mistake to his prejudice. 
See Coniyns, Dig. Chancery, 2 C. 4 ; 2 X. 3 ; 4 L. 2 ; Atty.-Gen. u. Sit¬ 
well, 1 Younge & Coll. R. 583. See Chet wood v. Briltan, 1 Green, Ch. 
R. 438 ; Jarvis i\ Palmer, 11 Paige, 460; Robeson v. Harwell, 6 Geor¬ 
gia, 580. 

1 See Hyde v. Tanner, 1 Barb. 84; Barnes v. Camart, Id. 398. 

2 Simpson v. Vauglian,2 Alk.31, 33 ; Bishop r. Church, 2 Ves. 100,391; 
Thomas u. Frazer, 3 Ves. 399 ; Devaynes v. Noble, Sleech’acase, 1 Meriv. 
R. 5;i8, 539; Sumner r. Powell, 2 Meriv. 30, 35 ; Howler. Contencin, 

1 Bro. Ch. R. 27, 29 ; Ex parte Kendall, 17 Ves. 519, 520 ; UnderMil u. 
Howard, ]0 Ves. 209, 227; Hunt v. Housmaniere, 8 Wheaton, R. 212, 
213 ; S. C. 1 Peters, Sup. C. R. 16 ; Weaver » Shryork, 6 Serg. & R. 
262, 264 ; Ex parte Symonds, 1 Cox, R. 200; Burnu, Burn, 3 Ves. 673, 
583 ; Ex parte Bates & Henckill, 3 Ves. R. 400, note; Gray v. Chis¬ 
wick, 9 Ves. 118. 

3 Weaver v. Shryork, 0 Serg. & R. 202, 264 ; Gray r. Chiswick, 
9 Ves. 118 ; Ex parte Kendall, 17 Ves. 625. 
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every contract for a joint loan is in Equity to be deemed, 
as to the parties borrowing, a joint and several contract, 
whether the transaction be of a mercantile nature or 
not; for in every such case it may fairly be presumed 
to be the intention of the parties, that the ^creditor 
should have the several, as well as the joint, seciirity 
of all the borrowers for the repayment of the debt.^ 
Hence, if one of tlm borrowers should die, the creditor 
has a right to proceed for immediate relief out of the 
assets of the deceased party without claiming any 
relief against the. surviving joint contractors, and with¬ 
out showing that‘'"the latter are unable to pay by reason 
of their insolvency.® 

§ 103. But where the inference of a joint original 
debt or liability is repelled, a Court of Equity will not 
interfere ; for, in such a case, there is no ground to pre¬ 
sume any mistake.® This doctrine has been very clearly 
expounded by Sir William Grant. “When” (says he) 
“ the obligation exists only in virtue of the covenant, 
its extent can be measured only by the words in which 
it is conceived.” A partnership debt has been treated 
in Equity as the several debt of each partner, although 
at law it is only the joint debt of all."' But, there, all 
the partners have had a benefit from the money ad¬ 
vanced, or the credit given; and the obligation of all 


1 Thorpe v. Jackson, 2 Younge & Coll. 553 ; Wilkinson v. Henderson, 
1 Mj^lne & Keen, 58*2. But see Richardson v. Horton, G Beavan, R. 

•' M , 

2 Ibid. — But in all sifcn'ra&es the surviving partners are properly to be 
made parties, as they have a right to c(»ntest the demand, and are inter¬ 
ested in ttiking the account. Ibid. 

3 See Hunt v. Rousmaniere, 8 Wheat. H.212, 213, 214; S. C. 1 Peters, 
Sup. C. R. IG. ^See Richardson r. Horton, 6 Beavan, R. 185. 

4 Post, ^ 670. 
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to pay exists, independently of any ifastrament, by 
which the debt may have been secured. So, where a 
joint bond has in Equity bqen considered ' as several, 
there has been a credit previously given to the. different 
persons who have entered into, the obligation. It is 
not the bond that first created the liability.”^ 

§ 164. It is upon the same ground, that a Court of 
Equity will not reform a joint bond against a mere 
surety, so as to make it several against him, up^h the- 
presumption of a mistake from the nature of the trans¬ 
action j but it will require positive pr^ol* of an express 
agreement by him, that it should be several as well as 
joint.2 And in other cases, where the obligation or cove¬ 
nant is purely matter of arbitrary convention, not grow¬ 
ing out of any antecedent liability in all or any of the 
obligors or covenantors to do what they have under¬ 
taken, (as, for example, a bond or covenant of indemnity 
for the acts or debts of third persons,) a Court of 
Equity will not by implication extend the responsibility 
from that of a joint, to a joint and several, undertak¬ 
ing.” ® But if there be an Express agreement to the 
cflcct that an obligation or other contract shall be joint 
and several, or to any other effect, and it is omitted by 
mistake in the instrument, a Court of Equity will, 
under such circumstances, grant relief as fully against 
a surety or guarantee, as against the principal party.'' 


1 Sumner v. Powell, 2 Meriv. R. 35, 36. See also Underhill v. Har¬ 

wood, 10 Ves. 227 ; Thorpe r. Jackson, 2 Younge & ^/oll. 553 ; Ex parte 
Kendall, 17 Ves. 525 ; Cowell r. Sykes, 2 101. 

2 Ibid.; Weaver v. Shryork, C Serg. & R. 26^, 264, 265. 

3 Surmier v. Powell, 2 Meriv. R. 30, 35, 36 ; ifarrison t\ Mirge, 2 

Wash. R. 136 ; Ward v. Webber, 1 Wash. R. 274 ; Thomas v. Frazer, 
3 Ves. 399, 402 ; Burn u. Burn, 3 Ves. 573, 582 ; Richardson v. Horton, 
6 Beavan, R. 186. '' 

4 Ibid. ; Wiser v. Blachley, 1 John. Ch. R. 607; Crosby v, Middleton, 

EQ. JUR.— VOL. I. 17 
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§ 165. In all cases of mistake in written instruments, 
Courts of Equity will interfere only as between the 
original parties, or those claiming under them in pri¬ 
vity ; such as personal representatives, heirs, devisees, 
legatees, assignees, voluntary grantees, or judgment 
creditors, or purchasers from them, with notice*of the 
facts.^ As against lond fide purchasers for a valuable 
consideration without notice. Courts .pf Equity will 
grant no relief; because they have, at least, an equal 
equity to the protectipn of the Court.® 

§ 166. In like manner, as Equity will grant relief in 
cases of mistalke in written instruments, to prevent 
manifest injustice and*wrong, and to suppress fraud, 
it will also grant relief and supply defects where, by 
mistake, the parties have omitted any acts or circum¬ 
stances, necessary to give due validity and effect to 
written instruments. Thus, Equity will supply any 
defect of circumstances in conveyances, occasioned by 
mistake j as of livery of seisin in the passing of a free¬ 
hold ; or of a surrender in case of a copyhold, or the 
like; so also misprisions a-nd omissions in deeds, awards, 
and other solemn instruments, whereby they are defect¬ 
ive at law.® [But Equity will not grant relief where 


Free. Ch. 309 ; S. C. Q Eq. Abriclg. 188 F. ; Berg v„ RadclifTe, G Johns. 
Ch. R. 302, 307, &c.; Rawslone v. Parr, 3 Russell, R. 424 ; S. C. Id. 
639. 

1 Warwick v, Warwick, 3 Aik. 293 ; Com. Dig. Chancery, 2 C. 2 ; 

4 J. 4. 

9 1 Fonbl. Eq. B. $ 7, and notes ; Id. ch. 3, ^ II, note ; New- 

land on Contracts, Davis v, Thomas, Sngden on Vend. ch. 3, 

р. 143, 169, (7th edit.); Warwick V. Warwick, 3 Aik. 290, 293; Mal¬ 
den u. Merrill, 2 Atk. 13; Weat.i^ Erisscy^ 2 P. Will. 349; Powell r. 
Price, 2 P. Will. 635; Whitman v. Weston, 30 Maine, 285; Ante, ^ C4 

с. § 108, ^ HffO; Post, ^ 381, 409, 434, 430. 

3 1 Fonbl. Eq. B. 1, ch. 1,^7; Id. ch. 3, ^ 1, and the cases there ciled; 
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an agent having no authority under seal, has executed 
a sealed instrument in the name of his principal.'] It 
will also interfere in cases of mistake in judgments, 
and other matters of record, injurious to the, rights of 
the party.® 

§ 107. The same principle applies to cases where 
an instrument has been delivered up. Or cancelled, 
under a mistake of the party, and in ignorance of the 
facts material to the rights derived under it. A Court 
of Equity will in such cases grant relief, upon the 
ground, that the party is conscientiqwly entitled to 
enforce such rights; and that he ou^t to have the 
same benefit as if the instrument were in his possession 
with its entire original validity.® 

J 168. And, for the same reason, Equity will give . 
effect to the real intentions of the parties, as gathered 
from the objects of the instrument, and the circum¬ 
stances of the case, although the instrument may be 
drawn up in a very inartificial and untechnical manner. 
For, however just in general the rule may be, Qiioties in 
verbis nulla est avibiffuilas, ihi ')mlh expositio contra verba 
cxpressa ficnda est yet that rule shall not prevail to 
defeat the manifest intent and object of the parties. 


Id. ch 2, ^ 7, and notes; Grounds and Rud. of the Law, M. 112, p. 81, 
(edit. 1751); Com. Dijj. Chancery, Z; Kekewick, Dig. Chan. Equity,!; 
Newland on Contracts, ch. 19, p. 342 to 350; Jeremy on Eq. Jurisd. R 3, 
Pt. 2, ch. 2, p. 307, 308, 369; Id. ch. 4, ^ 5, p. 489, 490, 494, 495; Thorne 
r. Thorne, 1 Vern.R. 141 ; Com. Dig. Chancerj|,^T. l,to 2T. 7 ; I Madd* 
Cli. Pr. 42 ; Id. 55, 65 ; Fotherjjill r. Foth^rgi|jf ^ freeman, R. 256, 267. 
1 Pratt V. McCullough, 1 McLean, 69. • 

9 Jere«iy on Eq. Jurisd. B. 3, Pt. 2, ch. 4, § .5, p. 492; Barnsley 
Powell, 1 Ves. R. 119, 284, 289;’ Com. Dig. Chancery, 3 W. 

3 East India Co. v. Donald, 9 Ves. 275; East India Co. v. Neave, 5 Ves. 
173. 

4 Co. Lilt. 117 a. 
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where it is clearly discernible on the face of the instru¬ 
ment, and the ignorance, or blunder, or mistake of the 
parties has prevented them from expressing it in the 
appropriate language.’ Thus, if one in consideration 
of natural love should execute a feoffment, or a lease 
and release, or a bargain and sale, it would, notwith¬ 
standing the use of the technical words, be held to 
opemte as a covenant'to stand seised.* And the same 
rule would be applied, if, under the like circumstances, 
instead of the words^ “ bargain and sell,” the words 
‘‘give and grant,” or “enfeoff, alien, and confirm,” 
should be used in a deed.^^ 

§ 169. There is also another marked instance of 
the application of the remedial authority of Courts 
of Equity, and that is, in regard to the execution of 
powers. In no case will Equity interfere where there 
has been a non-execution of a power, as contradis¬ 
tinguished from a trust; * for if a trust be coupled 


1 Jerumy on Kq. Jurist!. B. 3, Pt. 2, ch. 2, p. 367^ 368; Smith v. Pack- 

hurst^ 3 Atk. 136; Siapilton v, Siapilion, 1 Aik. 8; I Fonbl. Kq. B. 1, 
ch. 0; 11, 13, and note (</) ; Id. ^ 16, and note (t); Id. ^ 18, and 

note (n); Alexander v. Newton, 2 Gratt. 266. 

2 Jeremy on Eq. Jiirisd. B. 3, Pi. 2, cli. 3, p. 367, 368; Thompson v. 
Atifield, 1 Vern. K. 40; Stapilion v. Siapilton^ 1 Aik. 8; Thorne v. Thorne, 
1 Vern. 141; Brown w. JoneS; 1 Aik. 190, 191. 

3 Jeremy, ibid.; Harrison v. Austin, 3 Mod. R. 237. The same point 
was recognized in Doungsworth r. Blair, 1 Keen, R. 705, 801, where the 
Master of the Rolls said : “An indenture^ which is intended to be an in¬ 
denture of release, but cannot operate as such, may, fur the purpose of 
carrying into effect -i to|pto ntion of the parlies, and if there be a proper 
consideration, be consmR^c a covenant to stand seised.” 

4 See Brown v, Higgs, ‘8 Ves. 570 ; Holmes u. Coghill, 7 Ves. 499 ; 
S. C. 12 Ves. 206; TuJIett v. Tollelt, 2 P. Will. 489 ; 1 White At Tudor’s 
Eq. Lead. Cases, 208 and notes; 1 Fonbl. Eq. B. 1, ch. I, ^ 7, note (v); 
Id. ch. 4, ^ 25, note (A) and (h) ; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 2, 
p. 376, 377 ; Sugden on Powers, ch. 6, ^ 3; Post, ^ 176, note. 
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with a power, there (as we shall presently see) ^ the 
trust will be enforced, notwithstanding the force of 
the power does not execute it. But, if there be a 
defective execution, or attempt at execution ef a mere 
power, there Equity will interpose and supply the 
defect, not universally, indeed, but in favor of parties 
for whom the person intrusted, with the execution of 
the power is under a moral or legal obligation to pro¬ 
vide by an execution of the power. Thus, such a 
defective execution will be aidnd in favor of persons 
standing upon a valuable or a meriturious considera- 
tion ; such as a bond fido purchaser for a /valuable 
consideration, a creditor, a wife, and a legitimate 
child;® unless, indeed, such aid of the defective exe¬ 
cution would, under all the circumstances, be inequita¬ 
ble to other persons; or it is repelled by some counter 
equity.® Indeed, if a general power to raise money 
for any purposes be given, so that the donee of the 
power may, if he choose, execute it in his own favor, 
and he should execute it in favor of mere volunteers, 
there a Court of Equity will*, in favor of creditors, deem 
the money,assets against the volunteers, upon the 
ground that the donee of the power has an absolute 
dominion over the power and. the property.^ 

§ 170. The reason for this distinction, between the 
non-execution of a power and the defective execution 

1 Post, ^ 176, and note; fiurrongh v. Philcox, 5 Mylne & Craig, 

2 1 Fonbl. Eq. B. 1, ch. 1, ^ 7, note (») 4, ^ 25, and notes (A), 

(O' (”*)■' 5, ^ 2, and dilutes ; FothergiM o. Fothergill, 2 Freem. R. 

250, 257; Com. Dig. Chan. 4 H. 1, to 4 II. 4; 4 II. 6 ; Gilbert, Lex 
Pretoria, p.’ 300 to 306; Jeremy on Eq. Jurisd. B. 3, Ft. 2, ch. 2, 
p. 372. 

3 1 Fonbl. Eq. B. 1, ch. 1, § 7, and note (t>). 

■r Post, § 176, and note. 

17* ' 
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of it, has beea stated with great clearness ^ and preci¬ 
sion by a learned judge. The difference,” (he said,) • 
is betwixt a non-execution and a defective execution 
of a power. The latter will always be aided in Equity 
urrder the circumstances mentioned; it being the duty 
of every man to pay his debts, and of a husband or 
father to provide for his wife or child. But this Court 
will flot help the'non-execution of a power, which is 
left to the free will and election of the party, whether 
to execute or not; for which reason Equity will not 
say, he shall execute it; or do that for him, which he 
does nob think fifc to do for himself.” ^ Indeed, a Court 


1 The Master of the Rolls, in Toilet v. Toilet, 2 P. Will. 490. See 
also Lasstlls v. Cornwallis, 2 Vern. 465; Crossling v, Crossling, 2 Cox, 
R, 390; 1 Fonbl. Eq. B. 1, ch. 4, § 25, and notes; Id. ch. 1, ^ 7, and 
notes; Sugden on Powers, ch. 6, § 3, p. 315. —Sir William Grant, in 
Holmes v. Coghill, (7 Ves. 506,) and Lord Erskine, in the same case on 
appeal, J12 Ves. 212,) have expressed dissatisfaction with this distinc¬ 
tion, as not quite consistent with the principles of Law or Equity, though 
fully established by authority. The former, in reasoning on the case of 
a power to charge an estate with *jC 2,000, by deed, or will, which had 
not been executed, and of which creditors sought the benefit, as if 
executed, said : “To say, that, without a deed or w'ill, this sum shall bo 
raised, is to subject the owner of the estate to a charge in a case in 
which he never consented to bear it. The chance, that it may never be 
executed, or that it may not bo executed in the manner prescribed, is an 
advantage he secures to himself by the agreement; and which no one 
has a right to take from him. In this respect, there is no difference be¬ 
tween a non-execution and a defective execution of a power. By the 
compaeVthe estate ought not to be charged in either case. It is difficult, 
therefore, to discover a sound principle fur the authority this Court 
assumes, for aiding a de&ctive execution in certain cases. If the inten¬ 
tion of the party power is to be regarded, and not the 

interest of the parly to^o^TOected by the execution, that intention ought 
to be executed, wherever it is manifested ; for the owner of the estate 
has nothing to do wuih the purpose. To him it is indifferent whether it 
is to be exercised for a creditor or a volunteer. But if the interest of 
the party to be affected by the execution is to be regarded, why in any 
case exercise the power, except in the form and manner prescribed ? 
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of Equity,.by acting otherwise in the case of a non¬ 
execution of a power, would, ib effect, deprive the 
party of all discretion, as to the exSrcise of it j and 
would thus overthrow the very intention manifested by 
the parties in the creation of the jpower. On the ^n- 
trary,* when the party undertakes to execute a power. 


He is an absolute stranger to the Equity between the possessor of the 
power and the parly in whose favor it is ^intended to be executed. As 
against the debtor, it is right that he should pay. But what Equity is 
there for the creditor to have the money raised out the estate of a third 
person, in a case in which was never agreed tm it should be raise^? 
The owner is not heard to say, it will be a grievous burthen, and of no 
merit or utility. He is told the case provided for exists ; it is formally 
right; he has nothing to do with the purpose. But upon a defect, 
which this Court is called upon to supply, he is not permitted to retort, 
this argument; and to say, it is not formally right; the case provided for 
docs not exist: and he has nothing to do with the purpose. In the sort 
of Equity upon this subject there is some want of equality. But the rule 
is perfectly settled ; and, though perhaps with some violation of principle, 
with no practical inconvenience.’’ 

There is much strength in this reasoning ; but, after all, it is open to 
soni(3 question. The party, possessing the power, intends to execute it; 
he proceeds to do an act which he si/^Dposes to be a perfect act of execu¬ 
tion. lie possesses the right to do it in a formal manner ; he has failed, 
by mistake, against his inierition. But the objects, in whose favor it is to 
bo executed, possess a high, moral, and equitable claim for its execution. 
Under such circumstances, why should a mere mistake, contrary to the 
intention, defeat the bounty, or the justice of the possessor of the power? 
If the case were one of an absolute property in the party, a Court of 
Equity would not fail to correct the mistake in favor of persons having 
such merits. Why should it hesitate, when the possessor of the power 
has done an act, intended to reduce it to the case of absolute property? 
There is no countervailing Equity in such a case in favor of the other 
side. The case stands dryly upon a iiftere point of strict law. The 
dilTiculiy in the argument is, that it deals widMe power as a mere naked 
authority to act, without considering, that Hhe party elects to act, 
an interest ^attaches to him in the execution of the power ; and, that the 
election thus made is defeated, and the interest thus created fails, by 
mere mistake, from the defective execution, against parlies standing on a 
strong Equity, and in favor of others having none. See 1 Fonbl. Eq. B. 
l,ch. 4, ^ 25. 
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but, by mistake, does it imperfectly. Equity will inter¬ 
pose to carry his very intention into effect, and that, 
too, in aid of those who are peculiarly within its pro¬ 
tective favor, that is, creditors, purchasers, wives, and 
children.^ ^ 

§ 171- What shall constitute an execution, or pre¬ 
paratory steps or attempts towards the execution of a 
power, entitling the party to relief in Equity, on the 
ground of a defective execution, has been largely and 
liberally interpreted. .It is clear that it is not suffi¬ 
cient that there should be a mere floating and indefi- 
lyte intention to execute the power, without some 
steps taken to give if a legal effect.® Some steps 
must be taken, or some acts done, with this sole and 
definite intention, and be such as are properly referri- 
ble to the power.® Lord Mansfield, at one time, con¬ 
tended, that whatever is an equitable, ought to be 
deemed a legal, execution of a power, because there 
should be a uniform rule of property; and that, if 
Courts of Equity would pi’esume that a strict ad¬ 
herence to the precise fornl, pointed out in the creation 
of the power, was not intended, and therefore not 
necessary, the same rule should prevail at law.* But 


’ Moody V. lleid, 1 Madd. R. 516 ; Jeremy on Eq. Juried. B. 3, Pt. 2, 
ch. 3, pp. 369, 370, 371, 372, 375; Darlington v, Pulleney, Cowp. 206, 
267 ; Ellis v, Nimmo, Lloyd & Goold's Rep. 348. — There seems a dis¬ 
tinction in this respect between cases of ihe defective execution of powers, 
and cases of voluntary contracts, covenants, and settlements, of which 
specific performance is See Jeffreys v. Jeffreys, 1 Craig & 

Phillips, 139, 141; 433, note; 706, 706 a, 787, 793 5, 973, 987, 

1040 b. 

9 See 2 Chance on Powers, ch, 23, § 3, art. 3005,3011 ; Bsftrrt;. Hatch, 
3 Ohio, 527. ' 

3 See Sugden on Powers, ch. 6, ^ 2. 

4 Darlington v, Pulteney, Cowper, R. 267. 
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this doctrine has been overruled. And, inde^, Courts ' 
of Equity do not deem the power well'executed unless 
the form is adhered to; but in cases of a meritorious 
consideration they supply the defect.* : ' 

§ 172. And relief will be granted,- not only when 
the defect arises from an informal instrument, not within 
the scope of the power, but also when the defect arises 
from the improper execution o6 the appropriate instru¬ 
ment. ,A11 that is necessary is, that the intention to 
execute the power should clearly appear in writing. 
Thus, if the donee of a power merely covenant to exe¬ 
cute it; or, by his will, desire the remainder-man to 
create the estate; cfr enter into a contract, not under 
seal, to execute the power; or by letters promise to 
grant an estate, which he can execute only by the in¬ 
strumentality of the power; in all these, and the like 
cases. Equity will supply the defect.®* And even an 
answer to a bill in Equity, stating that the party does 
appoint, and intends by a writing in due form to appoint 
the fund, will be an execution of the power for this pur¬ 
pose.®* 

§ 173. The like rule prevails, where the instrument 
selected is not that prescribed by the power; provided 
it is not in its own nature repugnant to the true object 
of the creation of the power. Thus, if the power ought 
to be executed by a deed, but it is executed by a will, 
the defective execution will be aided.* But, if the 


1 Susden on Powers, oh. 6, ^ 1, p. 344 ; 359 ; Id. 361 to 370. 

9 Ibid. „ % , 

3 Carter v. Carter, Mosely, R. 365. 

* Smith V. Ashton, 1 Freeman, R. 308; S. C. 1 Ch. Cas. 269; Sud¬ 
den on Powers, ch. 6, (4th edit.) p. 363 to 367; Follett v. Follett, 2 P. 
Will. 489; 2 Chance on Powers, ch. 23, ^ 1, pp. 507, 608; Id. 513 
616; Com. Dig. Chancery, 4 H. 6. 
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power ought to be executed by a will, and the donee 
of the power should execute a conveyance of the estate 
by an absolute deed, it will be invalid; because such a 
conveyance, if it avail to any purpose, must avail to the 
immediate destruction of the power, since it would no 
longer be revocable, as a will would be. The intention 
of the power, in its creation, was to reserve an entire 
control over its exe.cution, until the moment of the death 
of the donee; and this intention would be defeated by 
any other instrument than a will.* An act done, not 
strictly according to the terms of the power, but con¬ 
sistent with its intent, may be upheld in Equity. But 
an act, which violates th^ very purpose for which the 
power was created, and the very control over it, which 
it meant to vest in the donee, is repugnant to it, and 
cannot b^ deemed, in any just sense, to be an execution 
of it.* 

§ 174. But in other respects there is no diflerence 
between a defective execution of a power by a will and 
by a deed; for in each case the remedial interposition 
of Equity will be applied. Thus, if a power is required 
to be executed in the presence of three witnesses, and 
it is executed in the presence of two only. Equity will 
interfere in such a case. So, if the instrument, whether 
it be a deed or a will, is required to be signed and 
sealed, and it is without seal or signature. Equity will 
relieve.® [But Equity will not relieve in case of a deed 
given by an attorney, who had, however, no power under 
seal; for this is the case of a defective pow'er, and not 


' Reid V, S^ergold, 10 Vea. R. 878, 380^ 

2 See Bainbridge v. Smith, 8 Sim. R. 86; Ante, ^ 97. 

2 Sugden on Powers, ch 6, (4ih edit.) p. 369, 370; 2 Chance on Pow¬ 
ers, ch. 23, p. 507 to 510; Wade v. Paget, 1 Bro. Ch. R. 363. 
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of defective execution of power.'] And where a power 
is required to be executed by a will by way of appoint¬ 
ment, there the appointment will be aided, although the 
will is not duly executed according to the Statute of 
Frauds; for it takes effect, not under the will, But under 
the instrument creating the power.® Equity will yso, 
in many cases, grant relief, where, by mistake, a differ¬ 
ent kind of estate or interest iS given from that which 
is authorized by the power, or whore there is am excess 
of the power.® 

§ 175. In all these cases it is to be understood that 
the intention and objects of the power are not defeated 
or put aside; but that they are only attempted by the 
party to be carried formally into effect. But where 
there is a defect of substance in the execution of the 


^ Pialt V. McCullough, 1 McLean, 69. See Thorp v. McCallum, 1 Gilm. 
6J5. 

2 Wilkes V. Holmes, 0 Mod. 487, 488; Shannon v, Bfadstreet, 1 Sch. 
& Lefr. 60; Sugden on Powers, ch. 6, (4th edit.) p. 362 to 367 ; 2Chance 
on Powers, ch. 23, ^1, p. 507, 508. J3ut see Gilb. Lex Pretoria, p. 301 ; 
Duff V. Dalzell, 1 Bro. Ch. R, 147 ; Wagstaff v. Wagstaff, 2 P. Will. 259, 
260; Longford v. Eyre, 1 P. Will. 741; Com. Dig. Chancery, 4 H. 7. 
Where an attempt is made to execute a power by a will (the power author¬ 
izing an execution by will) and the will is left imperfect, the same reason 
does not seem to exist, as may in other cases, to carry it into effect; for it 
may have been thus left intentionally imperfect, from a change of purpose. 
Lord Eldon, in remarking upon the difficulties of some of the cases, has 
said : — “If, in the instance of a want of a surrender of copyhold estate, 
the circumstance of the devise being to a child is considered, the more 
natural conclusion is, that the testator, whatever his purpose was, going 
only so far towards it, and not proceeding to make it effectual, had dropped 
it. So the attempt to execute a power is no than an intimation that 
the party means to execute it. But if all the i«qttisite ceremonies have not 
been complied with, it cannot bo supposed that the intehtion continued 
until his death.Finch v. Fiteh, 15 Ves. 51. 

3*Stigden on Powers, ch. 6, ^ 1, art. 2; Id. ch. 9, § 8, an 2; 2 Chance 
on Powers, ch. 23, ^ 7, p. 610, 613 ; Jeremy on Eq. Jurisd. 13. 3,Pt. 2, ch. 
2, p. 373, 374. 
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power, such as the want of cooperation of all the proper 
parties in the act, there Equity will not aid the defect.* 
§ 176. But in all these cases of relief by aiding and 
correcthi'g defects or mistakes in the execution of in¬ 
struments and powers, the party asking relief must 
stand upon some Equity, superior to that of the party 
against whom he asks it. If the equities are equal, a 
Court'of Equity is silent and [passive.* Thus, Equity 
will not relieve one person, claiming under a .voluntary 
defective conveyance, against another, claiming also 
under a voluntary conveyance; but will leave the par- 
tiei^ to their rights at law.® Forj regularly. Equity is 


1 See 2 Chance on Powers, ch. 23, §2, p.540 to 543 ; Com. Dig. Chan¬ 
cery, 4 H. ^ 

2 See Sugdeft on Powers, ch. C, (4th edit.) p. 353, 358 ; 2 Chance on 
Powers, ch. 23, ^ 1, p. 502, 504, 507. 

3 1 Fonb. Eq. B. 1, ch. 1,^7, and notes ; Id.ch. 4,^ 25, and notes ; Id. 
ch. 5, ^ 2, and notes ; Goodwin v.Goodwin, 1 Rep. Chan. 92 [173]; Milf. 
Eq. PI. by Jeremy, 274 ; Moody v. Reid, 1 Madd. R. 516; 1 Madd. Eq. 
Pr. 45, 40, 47; Sugden on Powers, ch. 6, {4th edit.) p. 353 to 358; 2 
Chance on Powers, ch. 23, ^ 1, p. 502, 504, 507; Com. Dig. Chancery, 
4 H. 7, 4 II. 9, 2 T. 9, 2 T. 10, 2 C. 8, 4 0. 7; Post, ^ 433, 706 n, 787, 
793 a, 793 6, 973, 987. There is one peculiarity as to the execution 
of powers, which may be here taken notice of, although, for obvious 
reasons, this is not the place to discuss the nature and efiects of powers 
generally. It is this: If a party possesses a general power to raise money 
for any purposes, so that, if ho pleases, he may execute it in his own favor, 
and he executes it in favor of mere volunteers ; in such a case, it will be 
de^ed assets in favor of creditors, upon the ground of his absolute domi¬ 
nion over the power. But if he does not execute the power at all, there, 
Equity will not it assets. 1 Fonbl. Eq. B. 1, ch. 4, § 12, note (c) ; 
Id. § 25, note (n); Harrington v, Ilarte, 1 Cox, R. 131; Townsend v. 
Windham, 2 Ves. 1; Tros^ghton v. Troughton, 3 Atk. 656; Lassels v. 
Cornwallis, 2 Vern.’ 465; 'George v. Miftank, 9 Ves. 189; Holloway r. 
Millard, 1 MIHd. R. 414, 419, 420; Jereniy on Equity Jurisd. B. 3, Pt. 2, 
ch. 2, p. 376, 377. The distinction is a nit^l one, and not very satisfactory. 
Why, when the party executes a power in favor of others, and not of him¬ 
self, a Court of Equity should defeat his intention, although within the 
scope of the power, and should execute something beside that intention and 
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remedial to those only who come in upon an actual con*^ 
sideration; and, therefore, thece should be some con-, 
sideration, equitable or otherwise, express or implied.' 
But there are excepted cases, even from this rd|^for a 
defective execution has been aided in favor of a volun-r 
teer, where a strict compliance with the power has been 
impossible from circumstances beyond the control of the 
party; as where the prescribed Witnesses cliuld not be 
found ; or where an interested party, having possession 
of the deed, creating the power,,has kept it from the 
sight of the party, executing the power, so that he could 
not ascertain the formalities required.® 

§ 177. For the same reason Equity will not supply a 
surrender, or aid the defective execution of a power, to 
the disinheritance of the heir at law. Neither will it 
supply such a surrender in ftivor of creditors, where 
there are, otherwise, assets sufficient to pay their debts; 3 
nor against a purchaser for a valuable consideration 
without notice.^ And there are other cases of the de¬ 


contrary to it, is not very intelligible. If it be said that ho ought to be 
just before he is generous, that addresses itself merely to his sense of 
morals. Tiie power enabled him to give, either to himself, or to his cre¬ 
ditors, or to mere voluntary donees. Why should a Court'of Equity re¬ 
strict this right of election, if honCi exercised ? Is not this to create 
rights, not given by law, rather than to enforce rights secured by law? If 
the power was bona fide created, why should a Court of Equity interpose 
to change its objects or its operations ? See Siigden on Powel-s, ch. 6, J 3. 

. 1 1 Fonbl. Eq. B. 1, ch. 5, § 2, and the oases there cited, note (/i); 1 
Madd. Eq. Pr. 44,45; Sugden on Powers, ch. 6, ^ E See Ellis v. Nimmo, 
Lloyd & Goold’s Rep. 333 ; Fortescue v. Barnett, 3 Mylno & Keen, 36, 
42, 43 ; Post, § 372. 

2 Fonbl. Eq. B. 1, ch. 5, § 2, and note (/*); Gilbert Lex Pretoria, p. 305, 
306. 

, 8 1 Fonbl. Eq. B. l,ch. 1, ^ 7, llote (v); Id. ch. 4, § 25, note (c) ; Jere¬ 
my OB Eq. Juried. B. 3, Pt. 9, ch. 2, p. 369, 370, 371. 

^ 1 Fonbl. Eq. B. 1, ch. I, $ 7, note (n) ; Id. ch. 4, ^ 25, and note (/) j 
Id. B. 6, ch. 3, ^ 3. I3ut see Id. B. 1, ch, 1, ^ 7, note (^) 

EQ. JUR. — VOL. 1. 18 
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f^ive execution of powers, where Equity will not in¬ 
terfere^ as, for.instance, in regard to powers which are, 
in their own nature statutable, lyhere Equity must fol¬ 
low the law, be the consideration ever so meritorious. 
Thus, the power of a tenant in tail to make leases under 
a statute, if not executed in the requisite form, pre¬ 
scribed by the statute, will not be made available in 
Equity, however meritbrious the consideration may be.^ 
And indeed it may be stated as generally, although not 
universally, true, that.the remedial power of Courts of 
Equity does not extend to the supplying of any circum¬ 
stance, for the wartt of which the Legislature has de¬ 
clared the instrument void; for, otlierwise, Equity would, 
in effect, defeat the very policy of the legislative enact¬ 
ments.^ 

§ 178. Upon one or both of these grounds, to wit, 
that there is no superior Equity, or that it is against 
the policy of the law, the remedial power of Courts of 
Equity does not extend to the case of a defective fine, 
as against the issue, or of a defective recovery, as 
against a remainder-man; 3 unless, indeed, there is some- 


1 Darlington r.Pulteney, Cowp.,R. 2G7; 1 Fonbl. Eq. B. 1, ch. 4, § 25, 
and note (/.) But see 2 Chance on Powers, ch. 23, ^ 2, p. 541 to 545. 
See Gilbert, Lex Pretoria, p. 304, 305, the difTercncc of a power created 
by the parties. See also, 1 Fonbl. Eq. B. 1, ch. 4, ^ 25, and note (/.) 

2 Ante, § 90 ; 1 'Fonbl. Eq. B. 1, ch. 1,^7, note (/); Hibbert u. Rolles- 

ton, 3 Bro. 571, and Mr. Belt’s note, ibid; Ex parte Bultcel, 2 

Cox, R. 243 ; l&ube of Bolton r. Williams, 2 Ves. jr. 138; Curtis v. Perry, 
6 Ves. R. 739, 745, 746, 747 ; Mestaer n. Gillespie, 11 Ves. 621,624,625 ; 
Dixon V. Ewart, 3 M^riv. R. 321, 332; Thompson v. Leake, 1 Madd. R. 
89; Thompson v. Smith, I Madd. R. 395; Bright r. Boyd, 1 Stoiy> R. 
478. Qiitere how it would be where due execution was prevented by 
fraud, accident, or mistake. See 11 Yes. 625; 1 Madd. 39; Id. 395. 

3 1 Fonbl. Eq. B. 1, ch. 1, ^ 7, note (u) ; Id. ch. 5, ^ 2, fiind 
note (h). 
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thing in the transaction to effect the conscience of the 
issue, or the remainder-man^ ' • 

§ 179. In regard to mistakes in wills, there is no 
doubt, that Courts of Equity have jurisdiction, to cor¬ 
rect them, when they are apparent upon the face of the 
will, or may bo made out by a due construction of its 
terms; for in cases of wills th6 intention will prevail 
over the words. But, then, t^e'mistake ai%st bo appa¬ 
rent on the face of the will, otherwise there can be no 
relief; for, at least since the Statute of Frauds, which 
requires wills to be in writing, (whatever may have 
been the case before the statute,)* parol evidence, or 
evidence dclmrs the will, is not admissible to vary or 
control the terms of the will, although it is admissible 
to remove a latent ambiguity.® 


^ 1 Fonhl. Eq. U. 1, ch.4, ^ 25, note (/c); Id. 15 ; Com. Dig. Chancery, 
2T. 4,iind 2T. 8, 2T. 10, 3N. 2. 

2 Lord Hardvvicke, in Milner v. Milner, (1 Vcs. R. 106,) remarked, 
that in the early ecclesiastical law, in accordance with the civil law, it 
was held tiiat errors in legacies might bo corrected by the intention of 
the testator, contrary to his words; and ho cited Swinburne on Wills, 
p. 7, ch. 5, ^ 13, and Godolphin, p. 3, 477, and the text of the civil law, 
and the Commentary of Ciijacius on the Digest, Lib. 30, lit. 1, L. 15; 
Cujacii Opera, (edit. 1758), lorn. 7. Comment, ad. id. Leg. p. 993, 994. 
lie then added : “ Indeed, at the time some of these books ^ere w^ritlen, 
the Statute of Frauds had not taken place; and as the lawtifwas] then 
held, parol evidence might he given in all Courts to explain a will. And 
perhaps some contrariety of opinions may have been on this subject, 
where the intention appears on tlie faee of the will, and where not; 
almost all the authorities in the civil law agreeing in the first case, that 
the intention shall prevail against the words. But some have thought 
otherwise in the latter case, where the intention appeared, not on the face 
of the will, but only by matter dehors; although tlje better opinion even 
there is, that the intention shall prevail. However, that difficulty cannot 
be here, as the intention appears on the face of the will.” 

3 Milner v. Milner, 1 Ves. R. 100 ; Ulrich v. Litchfield, 2 Atk. 373 ; 
Hampshire v. Peirce, 2 Ves. R. 216; Brndwin v. Harper, Ambler, R. 
374 ; Stebbing V. Walkley, 2 Bro. Ch. R. 85; S. C. 1 Cox, R. 260; 
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§ 180, But the mistake, in order to lead to relief, 
must bo a, clear mistake, or a clear omission, demonstra¬ 
ble from the structure and scope of the will.* Thus, 
if in a will there is a mistake in the computation of a 
legacy, it will be rectified in Equity.® So, if there 
is a mistake in the name, or description, or number, of 
the legatees, intended to take,® or in the property in¬ 
tended to be bequcathfed,* Equity will correct it. 

§ 181. But in each of these cases, the mistake must 
be clearly made out; Ipr if it is left doubtful. Equity will 
not interfere.® And so, if the words of the bequest are 
plain, evidence of a different intention, is inadmissible 
to establish a mistake.*' Neither will E(iuity rectify a 
mistake if it does not appear what the testator would 
have done in the case, if there had been no mistake.*' 

§ 182. the same principle applies, whore a legacy is 
revoked, or is given upon a manifest mi.stake of facts. 
Thus, if a testator revokes legacies to A and B giving 


Danvers v. Manning, 2 Bro. Ch. B. 18; S. C. 1 Cox, R. 203 ; Campbell 
t!. French, 3 Vcs. 321; 1 Foiibl. Eq. 11. 1, ch. 11, § 7, note (n) ; 1 Madd. 
Ch. Pr. 66, 67. 

^ Hellish V. Hellish, 4 Ves. 49 ; Phillips V. Chamberlain, Id. 51, 57 ; 
Del Mare o. Rebello, 3 Bro. Ch. R. 446 ; Purse ». Snaplin. 1 Aik. R. 
,^15 ; Holmes v. Custance, 12 Ves. 270. 

2 Hilner..«. Milner, 1 Ves. R. 100; Danvers v. Manning, 2 ,firo. Ch. 
R. 18; Door v. Geary, 1 Ves. R. 255, 256; Giles v. Giles, 1 Keen, 
692, 

® Stebbing ». Walkley, 2 Bro. Ch.- R. 85; Rivers’s case, 1 Atk. R. 
410; Parsons ». Parsons, 1 Ves. jr. R. 266; Beeraont v. Fell, 2 P. 
Will. 141; Hampshire v. Peirce, 2 Ves. 216; Btadwin v. Harper, 
Ambler, H 374. 

* Selwobd V. Mildmay, 3 Vcs. 306; Door v. Geary, 1 Ves-, 250. 

^ Holmes v. Custance, 12 Ves. 279. 

® Chambers v, Minchin, 4 Yes. R. 676. -But, seeTonnereau v. Ppyntz, 

1 Bro. Ch. R. 472,480; Powell v. Mouchett, 0 Madd. R. 216; Smith v. 
Streatfield, 1 Heriv. R. 358. 

^ See Smith v. Maitland, 1 Ves. 363. 
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as a reason, that they are dead; and they are, in facl^ 
living, Equity will hold the revocation invalid, and decree 
the legacies.* So, if a woman gtves a legacy to a man, 
describing him as her husband, and in point of fact the 
marriage is void, he having a former wife then livyig, 
the bequest will, in Equity, be decreed void.®* 

§ 182. a. But though it is clear, that a legacy, given 
to a person, in a character, w^ieh the legatee does not 
fill, and by tho fraudulent assumption of which charao' 
ter the testator has been deceived, will not take effect; 
yet if the testator is not deceived, although a false cha¬ 
racter is in fact assumed, the legacy will be good. A 
forliori, it will be good, if both parties, not only know 
the actual facts, but are designedly parties to the as¬ 
sumption of the false character. Thus, where the testa¬ 
tor and the legatee A. G. were married, both knowing, 
at the time, that the legatee had a prior husband alive; 
and afterwards the testator gave all the residue of his 
estate to the legatee, describing her as his wife A. G., it 
was held that the legacy was good j for as both parties 
had a guilty knowledge of the facts, no fraud was com¬ 
mitted on the testator. And it was then said, that how¬ 
ever criminal the conduct of tho parties might be, it 
was no part of the duty of Courts of Equity to punish 
parties for immoral conduct by depriving thepa of their 
civil rights.^ 

§ 183. But a false reason given for a legacy, or for 
the revocation of a legacy, is not always, a sufficient 
ground to avoid the act or bequest in Equity. To have 
such an effect;, it must be clear, that no other motive 


1 Campbell V. Frenoh, 3 Ves. 33J. 

2 Kennell r. Abbott, 4 Ves. R. 808. 

2 Giles v, Giles, 1 Keen, R. 685, 692, 693. 
18* 
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mingled in the legacy, and that it constituted the «ub- 
stantial ground of the ^ act or bequest.* The Civil Law 
seems to have proceeded upon the same ground. The 
Digest ® says, faUam causam legato non ohcsse, verius est; 
quiff, ratio legandi legato non coharet. Sed plerumque doli 
exceptio locum habelU, si proletns, alias legaiurus nonf wissc. 
■The meaning of this passage is, that a false reason given, 
for the legacy is- not *of itself sufficient to destroy it. 
But there must be an exception of any fraud, practised, 
from which it may be presumed, that the person giving 
the legacy would not, if that fraud had been known to 
him, have given it.® And the same reasoning applies 
to a case of clear mistake. 


1 Kenn'’ll v. Abbott, 4 Ves. 11. 802. 

- Dig. Lib. 35, tit. 1,1. 72, § 6. See also Swinburne on Wills, Pt. 7, 
^ 22, p. 557. 

8 Kennell v, Abbott, 4 Ves. 808. ^ 



CH. VI.] ACTUAL FRAUD. 211 


CHAPTER VI. 

ACTUAL OB POSITTVB FRAUD. 

^ 184. Let us now pass to%aoother great head of 
concurrent jurisdiction in. Equity, that of Fraud, 
And here it may be laid dqwn as a general rule, 
subject to few exceptions, that Courts of Equity ex¬ 
ercise a general jurisdiction in cases of fraud, some¬ 
times conculrent wilh, and sometimes exclusive of, 
other Courts.^ It has been already stated, that in a 


^ Barker v, Ray, 2 Russ. R. 63; Post, ^ 238, 252, 264, 440.-—Mr. 
Fonblanque in his note (B. 1, ch. 2, § 3, note t«,) says: “Whether 
Courts of Equity could interpose, and relieve against fraud practised in 
the obtaining of a will, appears to have been formerly a point of consider¬ 
able doubt. In some cases we find the court of chancery distinctly assert¬ 
ing its jurisdiction ; as in Maundy v» Maundy, 1 Ch. Rep. 66 ; Well v. 
Thornagh, Pre. Ch. 123 ; Goss v, TJracy, 1 P. Wms. 287; 2 Vern, 700 ; 
in other cases disclaiming such jurisdiction, though the fraud was gross 
and palpable ; as in Roberts v, Wynne, 1 Ch. Rep. 125j Archer v. Moss, 
2 Vern. 8 ; Herbert v, Lownes, 1 Ch. Rep. 13; Thynn i^.Thynn, 

296; Devenisli v. Barnes, Prec. Ch. 3 ; Barnesley v. Powell, 1 Ves. 287 ; 
Marripn v. Mairiott, Sir. 666. That an action at law will lie upon a 
promise, that if the devisor would not charge the land with a rent charge, 
the devisee would pay a certain sum to the intended legatee of the rent; 
see Rockwood v, Rockwood, 1 Leon. 192; Cro. Eliz. 163. See also 
Dutton V. Poole, 1 Vent. 318, 332 ; Bcringer t\ Beringer, 16 June, 26 
Car. II. ; Chamberlain r. Chamberlain, 2 Freem. 34; Leicester v. Fox- 
croft, cited Gilb. Rep. 11 ; Reech v, Kenningall, 26 October, 1748. But 
since the cases of Kenrich v. Brapsby, 3 Brown’s P. C. 359, and Webb t?. 
Cleverden, 2 Atk. 424, it appears to have been settled, that a will cannot 
Ije set aside in equity for fraud and imposition, because a will of personal 
estate may be set aside for fraud in the Ecclesiastical Court, and a Will of 
real estate may be set aside at law ; for in such cases as the animus testandi 
is wanting, it cannot be considered as a will. Bennett v.Yade, 2 Atk. 324 ; 
Anon. 3 Atk. 17. Though Equity will not set aside a will for fraili, nor 
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great variety of casef fraud is remediable, and elfe^, 
ttally remediable at law.* ^^ay, in* certain cases, sueit.' 


restrain the probate of it in the proper court, yet if the fraud be proved it 
will not assist the party practising it, but will leave him to make.#w^hat 
advantage he can of it. Nelson r. Oldfield, 2 Vern. 76. But if the 
validity of the will has been already determined and acted upon, equity 
will restrain proceedings in the prerogative court to controvert its 
validity. Sheffield v. Duchess of Buckingham,’ 1 Atk. 628. Lord Hard- 
wickc, having admitted that a court of equity cannot set aside a will for 
fraud, observes, iu the above ca«e of Sheffield r. Djiichess of Buckingham, 
that ‘ the admission of a fact by a party concerned, and who is most likely 
to know it, is stronger than if determined by a jury; and facts are as 
properly concluded by an admission, as by a tiial. ’ Tha|^he party preju¬ 
diced by the fraud may file a bilf for a discovery of all its circumstances, 
is unquestionable. Supposi_^g, then, the defendant to admit the fraud, if 
the admission is to have the elfect ascribed to it by Lord Ilardwicke, it 
still remains to be determined how a court of equity ought to proceed. 
If it could not relieve, it would follow, as a consequence, that so much 
of the bill as seeks relief would be demurrable; but the invariable prac¬ 
tice in such cases is to seek relief, and the issue directed is to furnish the 
ground upon which the court is to proceed in giving such relief.” But the 
question, whether a Court of Equity will interpose and grant relief in cases 
of wills obtained or suppressed by fraud, lias been much litigated since 
the note of Mr. Fonblanque was written, and it is now well settled, that a 
Court of Equity will not entertain jurisdiction to set aside a will obtained 
by fraud, or establish a will suppressed by fraud, whatever relief it may 
otlierwifac grant under special circumstances. See Allen v, Maepherson, 
5 Beav. 11. 469 ; S. C. on appeal, 1 Phillips, Ch. R. 133. In this case, 
upon the appeal, Lord Cottenham discussed the authorities at large, and 
said ; “ The testator in this case had bequeathed a considerable property 
to the plaintiff by his will and subsequent codicils. Ilo afterwards, by a 
further codicil (the ninth,) revoked these bequests, and in lieu of them 
made a small pecupiary provision in his favor. It was alleged by the bill 
that this alteration was procured by false and fraudulent representations 
made by an illegitimate son of the testator, and by the defendant Susannah 
Evans, his daughter, as to the. character and conduct of the plaintiff, 
Susannah Evans being the residuary legatee. To this bill the defendants 
demurred. The Master of the Rolls overruled the dcmuirer, and frorpi, 

1 Ante, ^ 59, 60 ; 3 Black. Comm. 431; 1 Fonbl. Eq. B. 1, ch. 2, ^ 3, 
note (r); 4 Inst. 84 ; Bright v. Eynor, 1 Burr. R. 396 ; Jackson v, Bur- 
gott,40 Johns. R. 457, 462. ' * 
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this judgment the defendants have appealed. The question is one of 
considerable importance. The same objection of fraud, founded upon the 
sam^facts, \vas made in the Ecclesiastical Court upon the application for 
probate. It di^ not, however, prevail. This, then, is, in substance, an 
attempt to review the proceedings in that Court; for a sulHcient case of 
imposition and fraud practised on the testator would have been'a ground 
for refusing the probate. There are, undoubtedly, eases, where fraud 
being proved, this Court has declared the party committing the fraud a 
trustee for the person against whom the l^aud was practised ; but none of 
these cases appear to me to go so far as the present. The case of 
Seagravc v> Kirwan has no very close application to the question now 
before the Co|^. The Chancellor of Ireland, Sir Anthony Hart, de¬ 
clared the executor a trustee, as to the residue, for the next of kin. Hut 
in that case the testator never intended that the executor should take any 
benefit under the will. The rule, which then prevailed, that the executor 
was entitled to the residue, unless otherwise disposed of, except where a 
legacy was bequeathed to him by the will, was a rule of interpretation 
or construction. The learned judge considered that it was the dttty of 
the executor who prepared the will, and who was a gentleman of the 
bar, to have informed the testator that such was the rule. He was not 
allowed to profit from this omission, and was therefore decreed to be a 
trustee for the next of kin. Tlie Ecclesiastical Court had no authority to 
order this. They had no power to do what the justice of the case re- 
(juired. So, in Kennell v, Abbott, (4 Vcs. 802.) There, a fraud had 
been practised, and the question was one of intention. The testatrix 
intended the legacy for her husband. The legatee had fraudulently 
assumed that character. The Master of the Rolls, Sir Pepper Aiden, 
came to the conclusion that the character he had so assumed was the 
only motive for the gift. The law, therefore, he said, would not permit 
him to avail himself of the testatrix's bounty. In the case of Marriot v, 
Marriot, which is mentioned in Strange (p. 666,) and also in Chief Haron 
Gilbert’s Reports (p. 203 ; see p. 209,) it does not appear what was the 
nature of the imputed fraud. The cause w’as compromised, and the judg¬ 
ment, according to the report in Gilbert, was written by the learned judge, 
but not delivereS. He says that a court of equity may, according to the 
real intention of rhe testator, declare a trust ugon a will, although it be 
not contained in the will itself, in these three cases. First, in the case of 
a notorious fraud upon a legatee; as if the drawer of a will should insert 
his own name instead of the name of the legatee, no doubt he would be 
a trustee for the real legatee. Secondly, where the words imply a trust 
for the relations, as in the case of a speeihe devise to the execntj^ta, and 
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Ecclesiastical Courts; * and in wills of real estates in 


no disposition of the residue. Thirdly, in the case of a legatee promising 
the testator to stand as a trustee for another. And nobody, he adc|p, has 
thought tliat declaring a trust in these cases is an infringement upon the 
ecclesiastical jurisdiction. These are the only positions laid down in the 
intendetl, judgment, which are applicable to the present question. They 
do not admit of dispute, but are very distinguishable from the case now 
under consideration. Tt is sufficient to observe that in rione of these 
instances would the Ecclesiastipal Court be competent to afford relief. 
TJie same remarks will apply to the case, also, of Kenncll i\ Abbott, 
which I have already mentioned. But in Plume r. Beale (1 P. Wms. 
188,) where a legacy was introduced by forg^iry, Lord Jjtanccllor Cow* 
per refused to interfere, saying il might have been proved in the Eccle¬ 
siastical Court, with a particular reservation as to that'legacy. There 
the interference of the court of equity was unnece.ssary. The question 
might have been settled by the Ecclesiastical Court. In tlio case of 
Barnsley v. Powell (1 Yes. sen. p. 284,) Lord Hardwicke says, that 
fraud in making or obtaining a will must be inquired into and deter¬ 
mined by the Ecclesiastical Court, but that fraud in procuring a will 
to be established in that Court — fraud, not upon the testator, but upon 
the person disinherited thereby, mipht be the subject of inquiry in this 
Court. Fraud, he says, in obtaining the will, infects the whole, but 
the case of a will in which tho probate has been obtained by fraud 
upon the next of kin, is of another'consideration ; and Lord Apslcy, in 
the case of Meadows v. The Duchess of Kingston (Arab. 762,) recognizes 
this disiinciion. But the case which has the closest resemblance to this 
is Kerrich v. Bransby, decided in the House of Lord.s (7 Bro. P. C. 457.) 
It was alleged in that case, that the will had been obtained by fraud 
and impo 3 ition practised on the testator; and the Chancellor, Lord Mac¬ 
clesfield, was of that opinion, and pronounced a decree, the effect of 
which was to deprive the legatee of all benefit under it. It is true, 
that the prayer of the hill •was, that the will might be cancelled ; but 
the decree did not do more than direct the legatee to account for the 
testator’s,personal estate, and that what should appear to bo in his hands 
should be paid over to the plaintiff, and that, if necessary, tho plaintiff 
should be at liberty to use tho legatee’s name to get in the debts or other 
personal estate of the testator ; in substance declaring him a trustee for 
the plaintiff. But this judgment >vas reversed on appeal in the House of 
Lords. It was suggested at the bar, upon the argument in the present 


* See Gould v.^Jould, 3 Story, R. 537. 
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1 ^ 0 . Courts of Common Law.' But tljere are many 
cases, in which fraud is utterly irrem4|£able at law; 


case, that the decree might perhaps have been reversed on the merits. 
That, however, has not been the upderstanding of the profession, and 
Lord*FIardwicke, who probably was acquainted with the history of the 
case, expressly stales in Barnsley v. Powel, that it was decided on the 
question of jurisdiction. Lord Eldon als«, in Ex parte Fearon^(5 Ves. 
033 ; see p. 647,) observes that it was determined in Kerrich v, Bransby, 
that this Court could not take any cognizance of wills of personal estate, 
as to matters of fraud. I am of opinion, tjierefore, as well on authority as 
on principle, that the demurrer was proper, and ought to have been sus¬ 
tained.’’ Again in Price v. Dewhurst, 4 Mylne & Craig, R. 76, 80, 81; 
Lord Coltenhamsaid : “ The first question which occurs is, how can this 
Court, in admiiMterirt^ a testator’s property, take any notice of a will of 
which no probate has been obtained from the Ecclesiastical Court of this 
country 1 This Court knows nothing of any will of personalty, except 
such as the Ecclesiastical Court has, by the probate, adjudged to be the 
last will.” The same question occurred before the Supreme Court of the 
U. S. in the case of Gaines and wife v- Chew and others, 2 Howard, 
S. Ct. R. 619, 645, 646. In that case, Mr. Justice McLean in delivering 
the opinion of the Court said : — “In cases of fraud, equity has a concur¬ 
rent jurisdiction \Vith a court of law, but in regard to a will charged to 
have been obtained through fraud, this rule does not hold. It may be diffi¬ 
cult to assign any vqry satisfactory reason for this exception. That exclu¬ 
sive jurisdiction over the probate of* wills is vested in another tribunal, is 
the only one that can be given. By art. 1637 of the Civil Code, it is de¬ 
clared that * no testament can have effect unless it has been presented to 
the judge,’ &c. And in Clappier et al, v. Banks, 11 Louis Rep. 5;93, it is 
held, that a will alleged to be lost or destroyed, and which has never been 
proved, cannot be set up as evidence of title^ in an action of revendication. 
In Armstrong v. Administrators pf Kosciusko, 19 Wheat. 1C9, this court 
hold, that an action for a legacy could not be sustained under a will which 
had not been proved in tliis country before a court of probate, though it 
may have been effective, as a will, in the foreign country where it was 
made. In Tarver v, Tarver el aL^ 9 Peters, 180, one of the objects of the 

^ I Fonbl. Eq. R. 1, ch. 2, § 3, note (w); 3 BJack. Comm. 451; Webb 
r. Cleverden, 2 Atk. 424 ; Kerrich v. Bransby, 3 Bro. Pari. Cas. 358 ; 
S. C. 7 Bro. Pari. Cas. by Tomlins, p. 437 ; Bennet v. Wade, 2 Atk. 324 ; 
Andrews v, Pavis, 2 Bro. Pari. Cas. 476 ; Jeremy Eq. Jurisd. B. 3, Pi. 2, 
ch. 4, § 5, p- 488, 489 ; Pemberton v. Pemberton. 13 Ves. 2^7; 1 Hoven- 
den on Frauds, Introd. 17; Cooper, Eq. PI. 125, 
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and Courts of Equity, in relieving against it, often 
go, not only:.l)eyond, but even contrary to, the rules 


bill bein^ to set aside the probate of a will, the court said, ‘ the b1ft%linnot 
be sustained for the purpose of avoiding the probate. That should have 
been done, if at all, by an appeal from the Court of Probate, according to 
the provisions of the law of Alabama.’* The American decisions on this 
subject have followed the Englisii authorities. And a deliberate consider¬ 
ation of the question leads us to say, that both the general and local law 
require the will of 1813 to be proved, before any title can be»sel up under 
it. Cut this result does not authorize a negative answer to the second 
point. We think, under the circumstances, that the complainants are en¬ 
titled to full and explicit answers from the defendants in regard to the 
above wills. These answers being obtained may be used as evidence 
before the Court of Probate to establish the w*ill of®1813%nd revoke that 
of 1811. In order that the complainants may have the means of making, 
if they shall see fit, a formal application to the Probate Court, for the 
proof of the last will and the revocation of the first, having the answers of 
the executors, jurisdiction as to this matter may be sustained. And, 
indeed, circumstances may arise, on this part of the case, which shall 
require a more definite and efficient action by the Circuit Court. For if the 
Probate Court shall refuse to lake jurisdiction, from a defect of power to 
bring the parties before it, lapse of time, or in any other ground, and there 
shall bo no remedy in the higher courts of the state, it may become the 
duty of the Circuit Court, having the parties before it^ to require them to 
go before the Court of Probates, and*consent to the proof of the will of 
1713, and the revocation of that of 1811. And should this procedure fail 
to procure the requisite action on both wills, it will be a matter for grave 
consideration, whether the inherent powers of a court of chancery may not 
afford a remedy where the right is clear, by establishing the will of 1813. 
In the case of Barnesly r. Powell, 1 Ves. sen. 119, 284, 287, above cited, 
Lord Hardwicke decreed that the defendant should consent, in the Eccle¬ 
siastical Court, to the revocation of the will in controversy and the granting 
of administration, &c. If the emergencies of the case shall require such a 
cou^e as above indicated, it will not be without the sanction of Louisiana 
law:'; The twenty-first article of the Civil Code d^lares that, ‘ In civif^ 
matters, where, there is no express law, the judge is bound to proceed and 

* In Trexler v. Miller, 6 Ireddl JBq. R. 246, it was held that a Court 
of Equity has no power to fill up a blank in a will, or to restore a bequest, 
alleged to have been originally in tile, will,'but fraudulently .obliterated 
before the probate. The Court musHake the will as it is certified froHi 
the Probate Court. 
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of 4aw.* -A-nd,^ with the exception ofas abow 
stated, Courts of Eqi^ty may be said to a gene-^ 


decide awnding to equity. To decide equitably, an appeal is to be made 
to natural law and reason, or received usages where.positive law is silent.’ 
This view seemed to be necessary to show on what ground and for what 
purpose jurisdiction may be exercised in reference to the will of 1813, 
though it has not been admitted to probate.** See also Gengell t\ Horne, 
9 Simons, R. 539, 548; Smith v, Spencer, 1 Younge & Coll. N. R. 75* 
Tucker v. Phipps, 3 Aik. R.^ 360; TremWestown v. Lloyd, 1 Bligh, 
(N.S.) R. 429; Cann u. Cann, 1 P. Will. ; Dalston v. Coatswotth, 1 
P. Will. 733; Hampden v. Hampden, cited 1 P. Will. 733; S. C. 1 Bro. 
Pari. Cas. 250; Jones v. Jones, 3 Meriv. R. 161; S. C. 7 Price, R. 663; 
Bennett v. Wade, 2 Atk. R. 564f*; Webb v. Claverden, 2 Atk. 424 ; Mitf. 
Eq. PI. by Jeremy, 257^, Belt’s Supplt. to Vesey, 74, 143 ; Ridgway i*. 
Roberts, 4 Hate, R. IIC; Ryves v, Duke of Wellington, 9 Beavan, R. 
599; Gould v. Gould, 3 Story, R. 510. I use the qualified language of 
the text, though broader language is often used by elementary w*ritersf 
who assert that Courts of Equity have jurisdiction to relieve against all 
frauds, except in cases of wills. (See Cooper on Eq. PJ. 125 ; 1 Hoven- 
den on Frauds, Introd. p. 17.) Lord Hardwicke, in Chesterfield v. Jans¬ 
sen, 2 Ves. 155, said: — “This Court has an undoubted jurisdiction to 
relieve against every species of fraud.” Yet there are some cases of 
fraud, in which Equity does not ordinarily grant relief; as in warranties, 
misrepresentations, and frauds on the sale of personal property ; but 
leaves the parties to their remedy at law. So also in cases of deceitful 
letters of credit. See Russell p» Clark’s Ex’ra 7 Cranch, 89. But Lord 
Bldon has intimated, that m such cases relief might also be had in Equity ; 
Evans v. Bicknell, 6 Yes. 182 ; a^d Mr. Chancellor Kent has affirmed the 
same doctrine ; Bacon v, Bronson, 7 Johns. Ch. 201. lu Hardwick v, 
Forbes’s Admr’s, (1 Bibb, Ky. R. 212,) thC Court said : —It is a well 
settled rule of law, that wherever a matter respects personal chattels, and 
lies merely in damages, the remedy is at law only, and for these reasons ; 
Ist. because Courts of law are as adequate as a Court of Chancery, to 
gi^t complete and elfe(^tual reparation to the party injured; 2d. because 
the ascertainment of damages is peculiarly the province of a jury.” And 
the Court farther suggested, that the same principle applied to a ratable 
deduction for fraud in like cases. But that a Court of Equity might pro¬ 
perly interfere in such cases, to set aside Kfid vacate the whole contract, at 
the instance of a party injured, in a caw^of suppressto vai, or suggestio 
falsi; not entering into the point of dn^ag^s. See Waters v. Maltinglay, 

1 &bb, R. 2^4. Blackwell v, Oldham, 4 Dana, 195. 

Garth v. Cotton, 3 Atk. 755; Man w. Ward, 2 Aik. 229; Tren- 


chard v. Wanley, 2 P. Will. 167. 
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ra], and perb^!]^ a universal; concurrent jurisdictifln 
with Court$,of Law in cases of fraud, cognizable in the 
latter; and exclusive jurisdiction in cases of fraud be¬ 
yond the reach of the Courts of Law.^ 

§ 185. The jurisdiction in matters of fraua%f^ro- 
bably coeval with the existence of the Court of Chan¬ 
cery ; and it is equally probable, that, in the early 
history of that Court,‘it was principally exercised in 
matters of fraud, not remediable at law.® Jts present 
active jurisdiction toolj its rise in a great measure from 
the abolition of the Court of Star Chamber, in the 
reign of Charles the First j® in which Court the plaintiif 
was not only relieved, but the deTendunt was punished 
for his fraudulent conduct. So that the interposition of 
Chancery before that period was generally unnecessary.'* 
§ 18u. It is not easy to give a definition of fraud in 
the extensive signification in which that term is used 
in Courts of Equity; and it has been said, that these 
Courts have, very wisely, never laid down as a general 
proposition, what shall constitute fraud,® or any general 
rule, beyond which they will not go upon the ground of 
fraud, lest other means of avoiding the Equity of the 
Courts should be found out.® Fraud is even more 


1 Colt V. Wollaston, 2 P. Will. 156; Stent u. Bailis, 2 P. Will. 220, 
Bright V. Eynor, 1 Burr. 396; Chesterfield v. Janssen, 2 Ves. 155 , Person 
V. Sanger, Daveis, 259; Evans v. Bicknell, 6 Ves. 132, Warner r. 
Daniels, 1 Wood & Mm. 112. ^ 

5 4 Inst. 84. 

3 Stat. 16 Car. 1, ch. 10. 

4 Fonbl. Eq. B. 1, cl|. 2, ^ 12, 1 Madd. Ch. Pf. 89. 

6 Mortlock V. Buller, 10 Ves. W6. 

^ Lawley v. Hooper, 3 Atk. — Lord Hardwicke, in his Letter to 
Lord Karnes, of the 30th of June, JSP59, (Parke’s Hist, of Chan, p 508,) 
says ** As to relief against frauds, no invariable rules can be established. 
Fraud IS infimte; and were a Court of Equity once to lay down rules, how 
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od^iis tiian force j and Cicero has we^^'Wiaarkecl ; 
at^em ductus modis, id esty md vi, avt fravdiyfiat ivyvrm ; 
fraus, quasi vvlpecukBy vis, Uands videtnr, Utrumque ho- 
min^l^^U^smmi; sedfraus odio digm majore?- Pothier 
say^lSt the term fraud is applied to every artifice made 
use of by one person for the purpose of deceiving 
another.® On appelle Dol touts espies d^artifics, dont 
quelqvSun se sert pour en trompef un autre? Servitis, in 
the Roman Law, defined it thus: Dohm nudtm macU- 
nationem quandam aUerius decipienda causa, cum ahud 
siuiuiatur, et aUud agitur. To this definition Labeo 
justly took exception^ because a party might be cir¬ 
cumvented by a thing done without simulation; and, 
on the other hand, without fraud, one thing might be 
done, and another thing be pretended. And therefore 
he defined Fraud to be any cunning, deception, or arti¬ 
fice, used to circumvent, cheat, or deceive another. 
Dolum malum esse omn^n calUditatem, fallaciam, macMna- 
tionem ad circumvcniendum,fallendum, dedpiendwm dUerum, 
adMbitam. And this is pronounced in ^e Digest to be 
the true definition. Laheonh Definitio vera est? 

§ 187. This definition is, beyond doubt, sufficiently 
descriptive of what may bo called positive, actual fraud. 


far they would go, and no farther, in extending their relief against it, or to 
define strictly the species or evidence of it, the jurisdiction would be 
cramped, and perpetually eluded by new schemes, which the fertility of 
man’s invention woul^ contrive.” See also 1 Domat, Civil Law, B. 1, 
tit. 18, ^ 3, art. 1. 

t Cic. de Oflfic. Lib. l,hh. 13. 

* 1 Pothier on Oblig. by Evans. Pt. 1, ch. 1, ^ 1, art 3, n. 38, p. 19. 

* Pothier, Traitd des. Oblig. Pt. 1, ch. 1, n. sk ^ 

4 Dig. Lib. 4, tit. 3,1. 1, ^ 2; Id. Lift. 2, tit. 14,1.7, ^ 9. See also 1 
Domat, Civ. Law, B. 1, tit. 18, § 3, «. 1. See also 1 Bell, Comm. B. 2, 
chi^7, ^ 2, art. 173 j Le Neve y. Lo Neve, 3 Atk. 654; S. C. 1 Vea. 64; 
Ambler, 446. 
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where there is an intention to commit a cheat or deceit 
upon another to his injury.* But it can hardly be said 
to include the large class pf implied or constructive 
frauds, which are within the remedial jurisdic||fflB#f a 
Court of Equity. Fraud, indeed, in the sense of-^uourt 
of Equity, properly includes all acts, omissions, and con¬ 
cealments, which involve a breach of legal or equitable 
duty,* trust, or confidence, justly reposed, and arc inju¬ 
rious to another, or by which an undue and uncon- 
scientious advantage i? taken of another.^ And Courts 
of Equity will not only interfere in cases of fraud to set 
aside acts done; but they will also, if acts have by fraud 
been prevented from being done* by the parties, inter¬ 
fere, and treat the c<ise exactly as if the acts had been 
done.® 

§ 188. Lord Hardwicke, in a celebrated case,"* after 
remarking, that a Court of Equity has an undoubted 
jurisdiction to relieve against every species of fraud, 
proceeded to give the following enumeration of the 
different kinds of frauds. First; Fraud, which is dolus 
maluS) may be actual, arising from, facts and circum¬ 
stances of imposition, which is the plainest case. Se¬ 
condly ; It may be apparent from the intrinsic nature 
and subject of the bargain itself; such as no man in 
his senses, and not under delusion, would make on the 
one hand, and as no honest and fair man would accept 


1 Mr. Jeremy has defined fraud to be a device, by means of which one 
party has taken an unconscientious advantag^of tho othfer. Jeremy on 
Eq. JuTisd. B. 3, Ft. p. 358. 

See 1 Fonbl. Eq. B. 1, ch. J 3, note (r ); Chesterfiel^, JarujBen, 
2 Ves. 155, 156. * • 

3 Middleton v, Middleton, 1 Jac. Walk. 96 ; Lord Waltham’s case, 
cited 11 Ves. 638. 

4 Chesterfield v. Janssen, 2 Ves. 155. 
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onjthe other; which, are inequitableunconscien- 
tious bargains, andlof sUch even the -i^ommon Law 
has taken notice.^ Thirdly j Fraud, which may be pre- 
suD^H^rom the circumstances and condition of the 
parties Contracting; and this goes farther than the rule 
of law, which is, that it must be proved, not presumed. 
But it is wisely established in the Court of Chancery, 
to prevent taking surreptitious advantage of the weak¬ 
ness or necessity of another, which knowingly to do 
is equally against conscience, a& to take advantage of 
his ignorance. Fourthly; Fraud, which may be col¬ 
lected and inferred, in the consideration of a Court of 
Equity, from the nature and circumstances of the trans¬ 
action, as being an imposition and deceit on other per¬ 
sons, not parties to the fraudulent agreement. Fifthly; 
Fraud in what are called catching bargains with heirs, 
reversioners, or expectants, in the life of the parents, 
which indeed seems to fall under one or more of the 
preceding heads. 

§ 189. Fraud, then, being so various in its nature, 
.and so extensive in its application to human concerns, 
it would be difficult to enumerate all the instances in 
which Courts of Equity will grant relief under this 
head. It will be sufficient, if we here collect some of 
the more marked classes of cases, in which the prin¬ 
ciples which regulate the action of Courts of Equity 
are fully developed, and froha which analogies may be 
drawn to guide us in the investigation of other and 
novel circu|nstance^. 

§ 190. Before, however, proceeding to these subjects, 
it jtnay be proper to observe, that Courts of Equity do 


I Seo James v. Morgan, 1 Lev. Ill* 
19* 
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not restrict themselves by the same rigid rules as 
Courts of . Law do, in the investigation of fraud, and in 
the evidence and proofs required to establish it. It is 
equally a rule in Courts of Law and Courts of ||||ity, 
that fraud is not to be presumed; but it must be esta¬ 
blished by proofs.^ Circumstances of mere suspicion, 
leading to no certain results, will not, in either of these 
Courts, be deemed a sufficient ground to establish fraud,* 
On the other hand, neither of these Courts insists upon 
positive and express proofs of fraud; but each deduces 
them from circumstances affording strong presumptions. 
But Courts of Equity will act upon circumstances, as 
presumptions of fraud, where Courts of Law would not 
deem them satisfactory proofs.® In other words. Courts 
of .Equity will grant relief upon the ground of fraud,^ 
established by presumptive evidence, which evidence 
Courts of Law would not always deem sufficient proof 
to justify a verdict at law. It is in this sense that the 
remark of Lord Hardwicke is to be understood, when he 
said, that “fraud may be presumed from the circum¬ 
stances and condition of the parties contracting; and 
this goes farther than the rule of law, which is, that 
fraud must be proved, not presumed^' ^ And Lord Eldon 


1 In 10 Coke, R. 50, it is laid down. that covin shall never be intended 

or presumed in at law, if it be expressly averred : Qui odiosa ct inhonesta 
non sunt in lege prsesumenda, et, in facto, quod se habit ad bonum et 
malum, magis de bono, quam de malo, preesumendum cst. And this is in 
conformity to the rule of the civil law. DolumV^ indiciis perspiouis pro* 
bari convenit. Cod. Lib. 2, tit. 21,1. 6. > 

2 Trenchard v. Wanley, 2 P. Will, 166 ; Townsend u. Lowlield, 1 Ves. 

35 ; 3 Atk. 634; Walker v. Symonds, 3 Swanst. R. 61; Balht^nd Mon** 
taguc’s Case, 3 Ch. Cas. 65 ; 1 Madd. Ch. Pr. 208; 1 Fonbl; Eq. B. 1, 
ch. 11, §8. : 

3 See Warner v, Daniels, 1 Wood. & Min. 103. 

^ Chesterfield t;. Janssen, 2 Yes. 155, 156. 
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has illustrated the same proportion hy,.iemarking, that 
a Court of Equity will, as it ought, in B^y cases order 
an instrument to he delivered up, as a^duly obtained, 
wh l j ^ a jury would not be justified in impeaching by 
the rales of law, which require fraud to be proved, and 
are not satisfied, though it may be strongly presumed.' 

§ 191. One of the largest classes of cases, in which 
Courts of Equity are accustobaed to grant relief, is 
where there has been a misrepresentation, or svggestw 
faUi? It is said, indeed, to b® very old head of 
Equity, that, if a representation is made to another 
person, going to deal in a matter of interest, upon the 
faith of that representation, the former shall make that 
representation good, if he knows it to be false? To 
justify, however, an interposition in such cases, it is not 
only necessary to establish the fact of misrepresent¬ 
ation ; but that it is in a matter of substaftce, or import¬ 
ant to the interests of the other party, and that it 
actually does mislead him.'* For, if the misrepresent¬ 
ation was of a trifling or immaterial thing; or if the 
other party did not trust to it, or was not misled by it; 
or if it was vague and inconclusive in its own nature; 
or if it was upon a matter of opinion or fact, equally 
open to the inquiries of both parties, and ib regard to 
which neither could be presumed to trust the other; in 
these and the like cases there is no reason for a Court 


* Fullager v. Clark, It^Vcs. 483, ^ 

8 Broderick v. Broderick, 1 P. Will. 240; Jarvis tr. Duke, 1 Vern. 20; 

Evans v. Bicknell, 6 Ves. 173, 182. 

8 Ev^», Bicknell, 6 Ves. 173. 182. 

* Nevilte V. Wilkinson, 1 Bro. Ch. R. 640 ; Turner v. Harvey, Jacob, 
Rep. 178 ; 1 Fonbl. Eq. B. 1, ch. 2, ^ 8; Small v. Atwood, 1 Younge, R. 
407, 461 ; S. C. in Appeal, 6 Clark & Finncll. 232,395 ; Hough o. Rich¬ 
ardson, 3 Story, R. 659. 
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of Equity to interfere to grant relief upon the ground 
of fraud.* . 

§ 192. Where the party intentionally, or by design, 
misrepresents a material fact, or produces a falaHijim- 
pression,® in order to mislead another,® or to entrap 
. or cheat him, or to obtain an undue advantage of 
him; in every such case there is a positive fraud in 
the truest sense of the’terms.'* There is an evil act 
with an evil intent; dolum malim ad circunweniendum. 
An d the misrepresentation may be as well by deeds 
or acts, as by words; by artifices to mislead,® as well 
as by positive assertions.® The Civil Law has well 
expressed this, when it says: Dolo mah pactum fit, 
quoikns cirei(mscnbcndl aUerim causa, aliud agitnr, cl aliud 
agi simuMur? And again: Dolum malum h sc abesse 
p'ccsterc venditor debet, qiii non tantum in eo est, qui fal- 
lendi causa obscure loquitur, sed ctkm, qui insidiosb obscure 
dissimidal? The case here put falls directly within one 
of the species of frauds enumerated by Lord Hard- 




I See 1 Domat, B. 1, tit. 18, § 3, art 2; Trower v. Newcome, 3 Meriv. 
R. 701; 2 Kent, Comm. Lect. 39, p. 484, (2d edit.); Atwood v. Small, 
0 Clark & Finnell. 232, 233; S. C. Small r. Atwood, in Court ofExchc* 
qu^r, 1 Younge, R. 407. 

a See Laidlaw v. Organ, 2 Wheaton, R. 178, 195 ; Pidcock v. Bishop, 
3 B. & Cressw. 605; Smith v. The Bank of Scotland, 1 Dow, Pari. R. 
72 ; Evans v. Bicknell, 6 Ves. 173, 182. 

3 See The State u. Holloway, 8 Blackf. 45, 

4 Atwood Small, 6 Clark & Finnell. R. 232, 233 ; S. C. in Conn of 
Exchequer, 1 Younge, R. 407; Taylor v. Ashton, 11 Mees. & Welsh. 
401 ; Warner v, Da:niels^l Wood. & Min. 103. 

^ See Chisolm v. Gadsden, 1 Strobh. 220. ,, 

6 3 Black. Comm. 165 ; 2 Kent, Comm. Led. 39; p. 484, (6d edit.) ; 
Laidlaw v. Organ, 2 Wheaton, 195; 1 Dow, Pail. R, 272. 

7 Dig. Lib. 2, tit. 14, 1. 7, § 9. 

8 Dig. Lib. 18, lit. 1,1.43, \ 2 ; Poihier de Vente, n. 234, 237,238. 




CH. VI.] 


J, ACTUAL F^UD. 


m 


t 

wicke, to wit. fraud arising from fasts and circtt^. 
stances of imposition.^ ' f •' 

§ 193. Whether the party, thus misrepresenting a 
mat^ial fact, knew it to ho false, or made the asser¬ 
tion without knowing, whether it were true or false, is 
wholly immaterial j ® for the affirmation of what one 
does not know or believe to be true is equally, in 
morals and law, as unjustifiable as the affirmation of 
what is known to be positively false.® And even if 
the party innocently misrepresents a material fact by 
mistake, it is equally conclusive, for it operates as a 
surprise and imposition upon the other party 


^ 1 Chesterfield v. Janssen, 2 Ves. 155. — In Neviller.Wilkinson, 1 Bro. 

Ch. R. 51G, the Lord Chancellor (Thnrlow) said : “ It has been said,here 
IS no evidence of actual fraud on R.; but only a combination to defraud 
him. A Court of Justice would make itself ridiculous, if it permitted 
such a distinction. * Misrepresentation of circumstan.ce3 is admitted, and 
there is positively a deception.’’ And he added : “ If a man, upon a treaty 
for any contract, will make a false representation, by means of which he 
puts the party bargaining under a mistake upon the terms of the bargain. 
It is a fraud. It misleads the parties contracting, on the subject of the 
contract.” 

2 See Wiight v. Snowc, 2 Dc Gex & Smale, 321. 

3 Ainslie r. Mendlycott, 9 Ves. 21 ; Graves u. While, Freem. R. 57. 
See also Pearson v. Morgan, 2 Bro. Ch. R. 389 ; Foster v, Charles, 
G Bing. R. 39G ; S. C. 7 Bing. R. 105 ; Taylor v. Ashton, 11 Mees. & 
Welsh. 401 ; Smith v. Mitchell, 6 Georgia, R. 458; Hazard v, Irwin, 18 
Pick. 85. See also Doggott v. Emerson, 3 Story, C. C. 733 ; Hough v. 
Richardson^ Id. 691; Mason u. Crosby, 1 Wood. & Minot, 352; Smith 
V, Babcock, 2 Id. 246; Hammatt u. Emerson, 27 Maine, 308. 

4 See Pearson v. Morgan, 2 Bro. Ch. R. 389; Barrows v. Lccke, 10 
Ves. 475 ; I)e ManyjUe v. Compton, 1 Ves. & B. 355 ; Ex parte Carr, 
3 Ves. & B. Ill; 1 Marsh, on Insur. B. 1, ch. 10, § 1 ; Carpenter u. 
American Ins. Co. 1 Story, R. 57. In PearsonMorgan, 2 Bro. Ch. 

385, 388, the case was, that A, being interested in an estate in fee, 
which wjfts charged with .£^8,000, in favor of B, was applied to by C, who 
was about to lend money to B, to know if the .£S,000 was still a subsist¬ 
ing charge on the estate. A stated that it was, and C lent his money 
to B accordingly; it appearing afterwards that the charge had been 
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. .V. [§ 193 a. The same general principles apply, whether 
the fraud was perpetrated by the party directly inte¬ 
rested, or by an agent, if it be adopted by th^ prin¬ 
cipal. If the latter persists in taking the beneht of 
his agent’s fraud, it is immaterial whether the fraud 
was originally concocted by the principal or by*the 
agent; the principal will be held implicated to the fullest 
extent) if he adopts the ^cts of his agent.* But where 
the alleged fraud by a vendor of real estate, consisted 
in a fraudulent concealipent of a right of way over the 
premises, proof of concealment by the vendor’s agent 
has been held not sufficient to set aside the purchase; 
there must be proof of direct pers’onal knowledge and 
concealment by the principal himself. And constructive 
knowledge of an agent, or knowledge acquired by him, 
otherwise than as agent for such sale, of a fact, the 
non-communication of which is made the ground of 
relief against the purchase, does not at all affect the 
contract.®] * 

§ 194. These principles are so consonant to the 
dictates of natural justice, that it requires no argument 
to enforce or support them. The principles of natural 
justice and sound morals do, indeed, go further; and 
require the most scrupulous good faith, candor, and 
truth, in all dealings whatsoever. But Courts of Jus¬ 
tice generally find themselves compelled to assign 


satisfied, it was, nevertheless, held, that the money lent was a chargeH^on 
the lands in the hands of A’s heirs, because he either know, or ought to 
have known, the fact of satisfaction, and his representation was a fraud 
on C. ■ 

1 Fitzsimmons o. Joslin, SI Vermont, R. 129, where the subject is 
ably examined by Redfield, J., and the case of Cornfoot v. Fowke, 6 M. 
& W. 358, is condemned. See Fuller e. WBeon, 3 Ad. & Ell. N. S. 58. 

^ Wilde V, Gibson, 1 House of Lords Cases, 605. 
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limits to the exercise of their jiirisdiction, far short 
the principles deducible ex ceguo et how; and, with 
refeniftce to the concerns of human life, they endeavor 
to aim at mere practical good and general convenience. 
Hence many things may be reproved in sound morals, 
whieh are left without any remedy, except by an appeal 
in foro comderdiw to the party himself.^ Pothier has 
expounded this subject with his usual force and ster¬ 
ling sense. “ As a matter of conscience,” (says he,) 
“any deviation from the mos^ exact and scrupulous 
sincerity is repugnant to the good faith that ought to 
prevail in contracts. Any dissimulation concerning the 
object of the contract, and what the opposite party has 
an interest in knowing, is contrary to that good faith; 
for, since we are commanded to love our neighbor as 
ourselves, we are not permitted to conceal from him 
any thing which we should be unwilling to have had 
concealed from ourselves under similar circumstances. 
But in civil tribunals a person cannot be allowed to 
complain of trifling deviations from good faith in the 
party, with whom he has. contracted. Nothing, but 
what is plainly injurious to good faith, ought to be 
there considered as a fraud, sufficient to impeach a 
contract; such as the criminal manoeuvres and artifices 
employed by one party to induce the other to enter 
into the contract. And these should be fully substan¬ 
tiated by proof. Dolum non nisi per^ciiis indieiis pro- 
hari eonvenit.” ^ 

^195. The doctrine of law, as to misrepresentation. 


1 Pothier de Vente, n. 231, 235, 239. 

9 1 Pothier on Oblig. by Evans, p. 10, n. 30 ; Cod. Lib. 2, tit. 21,1. 6 ; 
Taylor v. Fleet, 4 Barbour, S. C. 11. 107; Irvine v. Kirkpatrick, 5 Eng. 
Law & Eq. R. 17. 
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being in a practical view such, as has been already 
stated, it may not bo without use to illustrate it by 
some few examples. In the first place, the misrepre¬ 
sentation must be of something material, constituting 
an inducement or motive to the act or omission of the 
other party, and by which he is actually misled to his 
injury.' Thus, if a person owning an estate, should 
sell it to another, rejiresenting that it contained a 
valuable mine, which constituted an inducement to the 
other side to purchase, and the representation were 
utterly false, the contract for the sale, and the sale 
itself, if completed, might be avoided for fraud ; for the 
representation would go' to the essence of the contract.® 
[So, where one wishing to sell a public house falsely 
represented that the monthly receipts amounted to 
such a sum.® So, of a representation that the estate 
was in the county of A, but which was, in fact, in 
another county.^] But if he should represent that the 
estate contained twenty acres of wood-land or meadow, 
and the actual quantity was only nineteen acres and 
three quarters, there, if the difference in quantity 
would have made no difference to the purchaser in 
price, value, or otherwise, it would not, on account of 
its immateriality, have avoided the contract.® [So, a 
representation that a certain spring of water was on the 


1 Phillips V. Duke of Bucks, 1 Vern. 327 ; 1 Fonbl. Eq. B. 1, ch. 2, 
^ 8 . 

9 See Lowndes v* Lane, 3 Cos, R. 363. 

3 Philmore v. Hood, 6*Scott, 827. 

. ^ Best V. Stow, 2 Sandf. Ch. R. 298. 

3 See the Morris <?iinal Co. o. Emmelt, 9 Paige, R. 168; Stebbins e. 
Eddy, 4 Mason, B. 414 » ^ Freem. R. 107 ; Winston v. Gwathmey, 8 B. 
Monroe, 19; Twypont v. Warcup, Finch, R. 310 ; Winch v, Winchester, 
1 Ves. & Beam. 375. [But see Elliot v. Bean, 9 Ala. 772.] 
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land, but which was found to b^ust wiiiiout the limits^ 
will not avoid \he contract, the spring not being a 
material inducement to the purchaser.^] So, if a person 
should sell a ship to another, representing her to be 
five years old, of a certain tonnage, coppered and 
copper-fastened, and fully equipped, and found with 
new sails and rigging; either of these representations, 
if materially untrue, so as to* affect the essence or 
value of the purchase, would avoid it. But a trifling 
difference in either of these ingredients, in no way 
impairing the fair value or price, or not material to the 
purchaser, would have no such effect. Thus, for 
instance, if the ship was a half ton less in size, was 

a week more than five years old, was not copper- 

fastened in some unimportant place, and was defi¬ 
cient in some trifling rope, or had some sails, which 
were in a very slight degree worn; these differences 
would not avoid the contract. • [So, of a misrepre¬ 
sentation by a horse dealer, as to the place whcie he 
purchased the horse, offered by him for sale ; for 
under such circumstances, the difference must be 
treated as wholly inconsequential.^ The rule of the 
Civil Law W’ould here apply; lies, lon& jid& venMa 
propter minimam causain inempia fieri non debit.* 
Indeed, it may be laid down as a general rule, 

that, when the sale is fair, and the parties aie 

equally innocent, and the thing is sold in gross, 
by the quantity, by estimation and not by mea¬ 
surement, a deficiency will not ordinarily entitle a 

1 Winston r. Gwathmoy, 8 B. Monroe, 19 

S Geddes v. Penningi^ 6 Dow, 159 

3 See 1 Domat, B. 1, tit. 3, ^ 11, art 12. 

4 Dig. Lib 18, tit. 1, 1 64 , 1 Dumat, B. 1, tit. 2, ^ 11, art. 3. 

EQ. JUR. — VOL. I. 20 
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|>arty to relief, .either by an allowance for the defi- 
dency, nor by a rescission of the contract.* Thus, for 
example, the sale of a farm by known boundaiies, 
containing by estimation a certain number of acres, 
will bind both parties, whether the farm contains 
more or less.® 

§196. So, if an executor of a will should obtain 
a release from a legatee, upon a representation that 
he had no legacy left him by the will, which was 
false; ’ or, if a devisee should obtain a lelease from 
the heir at law, upon a representation that the will 
was duly executed,^ when it was not; in each of these 
cases the release might be set aside for fraud.® But if, 
in point of fact, in the first case, the legacy, though 
given in the ill, had been revoked by a codicil; or, 
in the second case, if the will had been duly executed, 
although not at the time, or in the manner, or under 
the circumstances, stated by the devisee; the misiepie- 
sentation would not avoid the release, because it is 
immaterial to the rights of either paity. 

§ 197. In the next place, the misrepresentation 
must not only be in something material, but it must 
be. in something in legard to which the one party 
places a known trust and confidence in the other.® It 


1 Stebbins V Eddy, 4 Mason, R 414, Morns Canal Co v Emmett, 
0 Paige, R 168 

2 Ibid , Ante, ^ 144 a 

3 Jarvis V Duke, 1 Vern. 19. 

4 Brodewck v. Broderick, 1 P. Will 239, 240; Pusey v. Dcsbouvric, 

3 P. Will. 818,320. . 

5 [As to setting aside* a release on account of fraud, see Ferris v 
Crawford, 2 Demo, <095J 

6 See Smith v. Bank of Scotland, l^w, Pari. R, 275 , Laidlaw 
V. Organ, 2 Wheatofi, R. 179,195; Evaw ib. Bicknell, 6 Vea. 173, 182 
to 192. 
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must not be a mere matter of Jopinion,* equally opei^ 
to both parties *for examination and ^he 

neither party is presumed to trust to the other, but 
to rely on his own judgment. Not but that misrepre¬ 
sentation, even in a matter of opinion, may be relieved 
agaipst as a contrivance of fraud, in cases of peculiar 
relationship or confidence, or where the other party 
has justly reposed upon it, and’has been misled by ii 
But, ordinarily, matters of opinion between parties, 
dealing upon equal terms, thoujgh falsely stated, are 
not relieved against; because they are not presumed 
to mislead, or influence the other party, wfien each 
has equal means of information. Thus, a false opinion, 
expressed intentionally by the buyer to the seller, of 
the value of the property offered for sale, where there 
is no special confidence, or relation, or influence be¬ 
tween the parties, and each meets the other on equal 
grounds, relying on his own judgment, is not suffi¬ 
cient to avoid a contract of sale.* In such a case, 
the maxim seems to apply; Scienthf utrinque par,pares 
conimhentes facit? 


1 See Ferson t’. Sanger, 1 Wood. & Min. 146; Warner v. Daniels, 
Id. 98. 

2 But see Wall v, Stubbs, 1 Madd. R. 80; Cadman v, Horner, 18 Ves. 
10; 2 Kent, Comm. Led, 39, p. 485, (4th edit.) — A mistakeaopinion of 
the value of property, if honestly entertained, and stated as opinion 
merely, unaccompanied by any assertion or statement untrue in fact, can 
never be considered as a fraudulent misrepresentation. Hepburn v. 
Dunlop, 1 Wheaton, R. 189; Irvine u. Kirkpatrick, 3 Eng. Law & Eq. 
R. 17. 

3 1 Marshall on Insur. B. 1, ch. 11, ^ 3, p. 473 ; 1 Domat, B. 1, lit. 2, 

^11, art. 3, 11,12. — Mr. Chancellor Kent has expounded the doctrine 
on this subject with admirable clearness and strtjngth in the following’ 
passage of his Commentaries. (Vol. 2, Led. 39, p. 484, 485, 4ih edit.) 
“ When, however, the means of information relative to facts and cir¬ 
cumstances, adTecting of the commodity, are equally accessible 

to both parties, and neithef ot them does or says any thing tending to 
impose upon the other, the disclosure of any superior knowledge, which 
one party may havg over the other, as to those facts and circumstances, 
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. § 198. But it would be otherwise, where a party 
knowingly places confidence in another, and acts upon 
his opinion, believing it to be honestly expressed.^ 
Thus, if a man of known skill and judgment in paint¬ 
ings should sell a picture to another, representing it to 
have been painted by some eminent master, as, for 
instance, by Reubens, Titian, or Correggio, and it 
should be false j there can be no doubt that it would 
be a misrepresentation, for which the salp might be 
avoided.® And the same principle would apply in a 
like case, if ho should falsely state his opinion to be, 
that it was a genuine painting of a great master, with 
an intent to influence the buyer* in the purchase, and 


IS not requisite to the validity of a contract. There is no breach of 
any implied confidence, that one party will not profit by liis superior 
knowledge as to facts and circumstances, open to the observation of both 
parties, or equally within the reach of tlicir ordinary diligence ; because 
neither party reposes in any such confidence, unless it be specially ten¬ 
dered or required. Each one, in ordinary cases, judges for himself, and 
relies confidently, and perhaps presumptuously, upon the sufficiency of his 
own knowledge, skill,.and diligence. The Common Law afib^ds to every 
one reasonable protection against fraud in dealing ; but it does not go to 
the romantic length of giving indemnity against the consequences of in- 
<* dolence and folly, or a careless indifierenco to the ordinary and accessible 
means of information. It reconciles the cliiims of convenience with the 
duties of good faith, lo every extent compatible with the interests of 
commerce^ This it does by requiring the purcliaser to apply his attention 
to those particulsirs, which may be supposed withiir the reach of his ob¬ 
servation and judgment; and the vendor to communicate those particulars 
and defects, which cannot bo supposed to be immediately within the 
reach of such attention. If the purchaser be wanting of attention to these 
points, where attention would have been sufficient to protect him from 
surprise or imposition, the maxim, Caveat emptor, ought to'apply. Even 
aga44et this maxim he may provide by requiring the vendor to warrant 
that which the law wohld not imply to be warranted ; and if the vendor 
be wanting in good faith,Fides servanda is a rule equally enforced at Law 
and in Equity.’^ also 1 Qemat, 13. 1, tit. 2, ^ 11. 
i See Shaefifer t. Sfleade, 7 filackf. ^ 

^ See 1 Polhier on Oblig. n. 17 to 20, anWote {a) ; Atwood v. Small, 

6 Clark & Finnell. 232, 233 ; S. C. 1 Younge, R. 407. ^ 
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the lattej^ placing confidence in the skill) and jad^||l^ 
ment, and assertion of the seller, should complete the 
purchase on the faith thereof. But if the seljer should 
truly represent the painting to he of su(%a master, 
and add, that it once belonged to a nohl^an, or was 
fixed in a church (which circumstances he knew to be 
untrud); in such a case, if the representation of these 
collateral circumstances had no real tendency in the. 
mind of the buyer to enhance or influence the pur¬ 
chase, it would not avoid the contract.’ 

§ 199, Nor is it every wilful misrepresentation 
even of a fact, which, will avoid a contract upon the 
ground of fraud, if it be of such a nature that the other 
party had no right to place reliance on it, and it was 
his own folly to give credence to it; for Courts of 
Equity, like Courts of Law, do not aid parties who will 
not use their own sense and discretion upon matters of 
this sort.® This may be illustrated by a case at law, 
where a party, upon making a purchase for himself and 
his partners, falsely stated to the seller, to induce him 
to the sale, that his partnofs would not give more for 
the property than a certain price. It was held, that no 


1 See 2 Kent, Comm. Lect. 39, p. 482, 483, (4th edit.) v. Gray, 
1 Siarkie, II. 352. [Hill v. Gray has sometimes been doubted, but, as it 
IS explained in the late case of Keates v. Cadogan, 2 Eng. Law & Eq. 
K 321, it is in harmony with the current of authorities. Chief Justice 
Jervis there o)?aerved ; “ In Hill u. Gray, there appears to have been a 
positive aggrel^e deceit. Not removing the delusion into which the 
purchaser hadlallen, of supposing the picture to have been one of Sir 
Felix Agar’s, might be equivalent to an express misrepresentation.] 

2 See Trower 1 ;. Npwcome, 3 Meriv. R. 704; *Scott v^ Hanson, 1 Si* 
mons, R. 13 ; Fenton v, Browne, 16 Ves. 144; 2 Kent, Comm. Lect. 39, 
p. 184, 485, (4th edit.); Id. 486, 487, note (h ); Davis Meeker, 5 Johns. 
R. 354 ; Hervey v. Young,R. 21, and Metcalf’s note ; 1 Domat, 
B. 1, tit. 2, ^ yi, art. 11, 1§; Sherwood v, Salmon, Day, R. 128. See 
Jusan t'. Toulmin, 9 Ala. 662. 

20* 
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would lie at law for a deceitful representation of 
this sort. Lord Ellenborough on this occasion expressed 
himself in the following language, which presents many 
suggestions, applicable to the subject now under con¬ 
sideration. **'If” (said he) “an action be maintainable 
for such a false representation of the will and pufpose 
of another, with reference to the proposed sah^iliould 
not ah action be also at least equally maintainable for a 
false representation of the party’s own purpose ? But 
can it be contended, that an action might be maintained 
against a man for rcpiesenling that he would not give, 
upon a treaty of purchase, beyond a ceitain sum, when 
it could be proved, that he had said, he would give 
much more thau that sum ? And supposing, also, that 
he had upon such treaty added, as a reason for his lesolv- 
ing not to give beyond a certain sum, that the proper]^ 
was, in his judgment, damaged in any particular respect; 
and supposing, further, that it could be proved he had, 
just before the giving such reason, said, ho was satisfied 
it was not so damaged; would an action be Maintain¬ 
able for this untrue representation of his own purpose, 
backed and enforced by this false leason given for it ? 
And, in the case bcfoic us, does the false representation, 
made by the defendant, of the determination of his 
partners, amount to any thing more than a falsely 
alleged reason for the limited amount of his own offer ? 
And if it amount to no more than this, it should be 
shown, before we can deem this to be the subject of an 
action, that, in respect of some consideratfra or other, 
existing betweoft.the parties to the treaty, or upon 
some general rule or principle of law, the party treat¬ 
ing for a pnrehaae is btteind to allegp, truly, if he state 
at all, the motives which operate'^th him for treating, 
or for making the offer, he in fact makes. A seller is 
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unquestionably liable to an action of deceit, if be froi^ 
ulcntly represent tho quality of the thing sold to be 
other than it is, in some particulars, which the buyer 
has not equal means with himself of knowing; or if 
he do so in such a manner as to indm^ the buyer to 
fod»ear making the inquiries, which, for his own security 
and ifl^ntage, he would otherwise have made. But is 
a buyer liable to an action of deceit for misrepresenting 
tho seller’s chance of sale, or the probability of his get¬ 
ting a better price for his commodity, than the price 
which such proposed buyer offers ? I am not aware of 
any case, or recogni7jed principle of law, upon which 
such a duty can bo considered as incumbent upon a 
party bargaining for a purchase. It appears to be a 
false representation in a matter merely gratis dictum by 
t^e bidder, in respect to which the bidder was under 
no legal pledge or obligation to tho seller for the pre¬ 
cise accuracy and correctness of his statement, and 
upon which, therefore, it was the seller’s own indiscretion 
to lely ; and for the consequences of which leliance, 
therefoie, he can maintain nb action.”* 

§ 200. A Couit of Equity would, under the like 
ciicuinstances, probably hold a somewhat more rigoious 
doctrine, at least, if the party appeared to ha\e been 
materially influenced by the representation to his dis¬ 
advantage; and, if it did not avoid the contract, it 
would refuse a specific performance of it.® If the 
seller of a farm should fiilsely alirrm at the sale, that it 


1 Vernott i;. Keys, 12 East, 637, 638, Sugden on Vendors, (7lh edit)* 
p 6 See also Davis o. Meeker, 5 Johns R 354, 2 Kent, Comm. Lect. 
39, p 486, and note (5V, Id 487, (4lh edit), Maddeford t. Austwiek, 
1 Sim. 89, 

2 2 Kent, Comm Lect 39, p 486, 487, and note (^), (4th edit ) ; Box- 
ton V Lister, 8 Atk. 386. 
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valued by two persons at the price, and the 
assertion had induced the buyer to purchase it, the con¬ 
tract would certainly not be enforced in Equity; and, 
upon principle, it would seem to be void. So, if a 
vendor, on a treaty for the sale of property, should 
make representations which he knows to be fa]|A^e 
falsehood of which, however, the purchase?Jj|||P’ no 
means’ of knowing,, but he relies on them, a Court of 
Equity will rescind the contract entered into upon such 
treaty, although the contract may not contain the mis¬ 
representations.^ But then, in all such cases, the Court 
will not rescind the contract witlmut the clearest proof 
of the fraudulent misrepresentations, and that they 
were made under such circumstances as show that the 
contraf't was founded upon them.® 

§ 200 a. On the other hand, if the purchaser, choos¬ 
ing to judge for himself, does not avail himself of the 
knowledge or means of knowledge open to him or his 
agents,Jie cannot be heard to say, that he was deceived 
by the vendor’s misrepresentations; for the rule is. 
Caveat enijiior, and the knowledge of his agents is as 
binding on him as his own knowledge.® It is his own 
folly and laches not to use the means of knowledge 
within his reach, and he may properly impute any loss 
or injury, in such a case, to his own negligence and 
indiscretion.^ Courts of Equity do not sit for the pur¬ 
pose of relieving parties, under ordinary circumstances, 
who refuse to exercise a reasonable diligence or dis¬ 
cretion. ^ 


i Atwoo4 Pt Small, 6 Clark & Finael. R 232, 233t 
a Ibid, 3 Ibid. 

a [In Spalding v. Hedges, 2 Barr, 240, it ndf field that, if a partjr made 
false fepresentatiood^f « fact as to land sitoated in a distant country, it is 
immaterial that the other paity had correct sources of information.] 



CH. yL] ACTOAI. 23! 

§ 201. To the same ground of unreasonable in^a . 
cretion and confidence, may be referred thei^mt^ 
language of puffing and commendation of commodities, 
■which, however reprehensible in 'morals, as |[ross exag¬ 
gerations, or departures from truth, are ne'V^theless not 
treated as frauds which will avoid dCKlikuotB. In such 
caSS^^e other party is bound, and indeed is understood, 
to e^P^e his own judgment, if the matter is equally 
open to the observation, examinaUen, a$d skill,of both. 
To such cases tho maxim applies; Smjplex comtncndaMo 
non oUigab. The seller represent the qualities or value 
of the commodity, and leaves them to the judgment of 
the buycr.^ Tho Hodian Law adopted the same doc¬ 
trine. Ea qti(B commendandi cmsd in vendUionibiis dicun- 
tur, si imlam appareanty vcndilorem non oWgani; veluli, si 
dicat servim speciomm, domnni lenc adificaiam? But, if 
the means of knowledge are not equally open, the same 
law pronounced a different doctrine. At, si dixcrit, hm^ 
ncm litcraliim, vel artifccni, pncslare dehct; mm hoc ipso 
plum vendidit? The misrepresentation enhances the 
piice. The same rule will ^pply if any artifice is used 
to disguise the character or quality of the commodity;^ 
or to mislead the buyer at the sale; such as using puf¬ 
fers ® and underbidders at an auction, ot other sale; or 


^ 2 Kent, Comm. Lect. 39, p 48.5, (4th edit.) 

2 Diff. Lib. IR, tit. 1, 1. 43. 

3 Dijj. Lib. 18, tit. 1,1. 43. 

4 2 Kent, Comm. Lect. S9, p., 482, 483, 481, (llh edit.); Turner v. 
Harvey, Jacob, R. 178. 

5 [But qc^re, whether “ using puffers*’ is alone sufficient to rescind a 
sale, unless'’the purchaser was induced thereby to pay more.ilian thq article 
was worth ; or at least more than he would othervMse have giv6D. See 
Tomlinson Savage, 6 Ire^l^q. R. 430 ; Lalliam xu Morrow, 0 B. Mon¬ 
roe, 030 , Veazie «>. Wilham^S Story, 623 , Wolfo p. Luyster, 1 Hall, 
146 , National Fire Ins. Co. r. Loomis, 11 Paige, 431.] 

4 
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h^^lding out false colors, and thereby taking the buyer 
b^ Butjgiise.^ 

$ 202. In the next place, the party must be misled 
by the misrepresentation ; for, if he knows it to be false, 
when made, it cannot bo said to influence his conduct; 
and it is his own indiscretion, and not any fraud or 
surpiise, of which he has any just complaint tofpake 
under, such circumstances.^ 

§ 203. And, in the next place, the party must have 
been misled to his prejudice or injury; for Courts of 
Equity do not, any more than Couits of Law, sit for 
the purpose of enforcing moral obligations, or collecting 
unconscientious acts, which are followed by no loss or 
damage. It has been very justly lemarkcd, that, to 
support an action at law for a misrepresentation, there 
must be a fraud committed by the defendant, and a 
damage lesulting from such fraud to the plaintifl.'* And 
it has been observed with equal truth by a veiy learned 
Judge in Equity, that fiaud and damage coupled toge¬ 
ther will entitle the injured party to relief in any Court 
of Justice.^ 

§ 203 a. In the next place, the defrauded party 
may, by his subsequent acts, with full knowledge of the 
fraud, deprive himself of all light to relief as well in 
Equity as at Law. Thus, for example, if with full 
knowledge of the fraud, he should settle the matter in 
relation to which the fraud was committed, and give a 
release to the party who has defrauded him, he would 


1 BromJey v* Alt, 3 Ves- 624; Smith v CJarke, 12 Ves 483 , Twining 
V Morrice, 2 Bro. Ch.*R. 330, Marquis of Townshend w. Stangroom, 
6 Ves. 338; Bexwell v Christie, Cowper, R 385 , 1 Fonbl. Eq B. 1, 
ch. 4, § 4, note (a:), Pickering t?. Dawson, 4 Taunl. R. 785. 

3 See Bothier de Vente, n 210. 

5 Vernon v. Keys,,12 East, 637, 638. 

^ Bacon V Bronson,? Johns. Chan R 201, Fellows Lor4 Gwydyr, 
1 Simons, R. 63 , Turnbnlf Gadsden, 2 Strobh. Eq. R. 14. 
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lose all title to legal and equitable relief.^ 'j^e litl' 
rule would apply, if he tnew' all the facts, and with 
such full information he continued to deal with the 
party.® 

§ 204. Another class of cases for relief in Equity is, 
where there is an undue concealment, or supprcssio veri, 
to the injury or prejudice of agiother.® [A mpp/es$io 
veri is as fatal as a suggestio fcdsiS\ It is not every con- 
cealment, even of facts material to the interest of a 
party, which will entitle him.to the interposition of 
a Court of Equity. The case must amount to the sup- 
piesbion of facts, which one party, under the circum¬ 
stances, is bound in conscience and duty to disclose to 
the other party, and in respect to which he cannot inno¬ 
cently be silent.® It has been said by Cicero, 'AUud est 
eclure, aliud iacere. Nequc mim id est cchre, quidquid reii- 
ceas; sed cum, quod iu scias, id ignorare molumendi tui 
causd velis cos, quorum intersit id scire.^ It has been re¬ 
marked by a learned author, that this definition of con¬ 
cealment, restrained to the efficient motives and precise 
subject of any contract, will* generally hold to make it 


^ Parboils r. Hughes, 9 Paige, R. 591 

^ Vigersu Pike, 3 Clark & Finnell R. 545, 680 See Jackson v Sum- 
meiville, 1 Harris, 359; Dingley v Robinson, 5 Greenl. 127 , Duncin v 
McCullough, 1 S. & R. 483 ; Adams v. Shelby, 10 Ala. 178, Galloway v 
Holmes, Q Dough 330. 

3 1 Fonbl. Eq. B 1, ch, 2, ^ 8, and note {z) , Id. ch 3, ^ 4, and notes, 
Jarvis V. Duke, 1 Vern. R. 19 , Evans t>. Bickncl), 6 Ves 173, 182 
Sometimes, as m the case of Broderick v, Broderick, (1 P. Will. 239, 
240,) there may occur both a buppn ssio ven and a suggestio fahi 

4 Warner v, Daniels, 1 Wood. & Min. 90. 

6 [Irvine V. Kirkpatrick, 3 Eng Law and Eq. R. 17 , Jusan v. Toulmin, 
0 Ala. 662. See Vane c. Cobbold, 1 Exch. R 798, for an instance of au 
omission to communicate facts which did not amount to a legal fraud.] 

6 Cic. do Lib, 3, ch. 12, 13. See also Polhiet de Vente, n. 242, 
243. 
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void of either parly, who is misled by his igno¬ 

rance of the thing concealed.* And Cicero proceeds to 
denounce such concealment in terras of vehement indig¬ 
nation. Hoc aviem cclandi genus quale sit, d cvjits hominis, 
quis non vidd ? Cerlii non upcrli, non simplkis, non inge- 
nui, non jusli, non rui ho/ni; versuH poUas, oheuri, dsfidi, 
fallaqis, midiliosi, collidi^vclcratorh, vafri? 

§ 205. But this statement is not borne out by the 
acknowledged doctrines, cither of Courts of Lawy or of 
Courts of Equity, in ‘a great variety of case.'!. How¬ 
ever correct Cicero’s view may be of the duly of every 
man, in point of morals, to disclose all f.icts to another, 
with whom he is dealing, which are material to his inte¬ 
restyet, it is by no means true, that Com Is of Justice 
generally, or, at least, in England and America, under¬ 
take the exercise of such a wide and difficult juiisdic- 
tion.^ Thus it has been held by Lord ThuiTow, (and the 


^ Marshall on Insur. B. 1, ch. 11, ^ 3, p. 473. 

2 Cic (lb OOic. Lib. 3, cap. U. 

3 Dr. Paley adopts Cicero’s doctrine in its full extent, as a duly of moral 
and religions ohliiration. “ To advance (says he) a direct falsehood in 
recommcndciiion of our uircs, by asciil)in;T to them some qualiiy, which 
we know they liavc not, u dishonest. Now, curnparo with this the de¬ 
signed concealment of some fault, w'hich we know thty liavo. The 
motives and the eflhets of actions arc the only points of ronipaiison, in 
which their moral quality cjn differ. Lut llio motives in llie^'C two cases 
are the same, namely, to produce a higher puce than we expect otherwise 
to obtain ; the effect, that is, the piejudicc, to the buyer is the same.” 
Paley, Moral Philos. B. 3, ch. 7, p. 11b. The question, What degree of 
concealment is unjust in a legal or moral sensed has been often mooted by 
distinguished jurists, as well upon tlie cases pul by Cicero, as in other 
cases. See Grotius, J3. 2, ch. 12, ^ 0; Pufendorf, Law of Nature, 13. 5, 
ch. 3, ^ 4 ; Pothicr de Venlo, n. 233 to 212 ; Id. n. 297, 20R; 2 Kent, 
Comm. Lect. 30, p. 483 to 401 (4th edit) and notes ; LRuth. Inst. B. 1, 
ch. 13^ ^ 11 to 10. 

4 See Polhier, Cotitrat do Vente, n. 231, 230, 242, 243 ; 1 Domat, 
B. 1, lit. 2, ^ 11; 2 Kent, Com. Lect. 30, p. 484, 483, 490, 491, and note 
(c), 4tb edit. 



ACTtaiL FEAUD. 


241 


CH. VI.] 

case falls precisely within the definition by Cicero of 
undue concealment,) that if A, knowing there be a 
mine in the land of B, of which he knows B to be igno¬ 
rant, should, ^ncealing the fact, enter into a contract 
to purchase the estate of B for a price which the estate 
would be worth without considering the mine, the con¬ 
tract would be good; because A, as the buyer, is not 
obliged, from the nature of the ‘contract, to make the 
discovery. In such cases, the question is not, whether 
an advantage has been taken, whigh in point of morals is 
wrong, or which a man of delicacy would not have 
taken. But it is essentially necessary, in order to set 
aside the transaction, ’nolf only, that a great advan¬ 
tage should be taken, but, also, that there should be 
some obligation on the party to make the discovery. 
A Court of Equity will not correct or avoid a contract, 
merely because a man of nice honor would not have 
entered into it. The case must fall within some defi¬ 
nition of fraud; and the rule must be drawn, so as 
not to aficct the general transactions of mankind.' 
And this, in effect, is the conclusion to which Pothier 
arrived, after a good deal of struggle, in adjusting the 
duties aiising from moral obligation, with the necessary 
freedom and convenience of the common business of 
human life.® 

§ 200. Mr. Chancellor Kent, in his learned comment¬ 
aries, after admitting the doctrine and authority of 
Lord Thurlow, in the case above stated, concludes n ith 
the following acute and practical reflections. ‘^From 
this and other cases it would appear, that human laws 
are not so perfect as the dictates of conscience, and the 


1 Fox V. Mackrelh, 2 Bro. Ch. R. 420; 1 While and Tudor’s E(]. Lead* 
Cas. 72, and note; Turner v, Harvey, 1 Jacob, R. 178. 

2 Pothier de Vente, n. 234 to 243; Id.n. 295 to 299 ; Ante, § 194. 

EQ. JUR. — VOL. I. 21 
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sphere of morality is more enlarged than the limits of 
, civil jurisdiction. There are many duties, that belong 
to the class of imperfect obligations, which are binding 
on conscience, but which human laws do ^t and cannot 
undertake directly to enforce. But, when the aid of a 
Court of Equity is sought to carry into execution such 
a contract, then the principles of ethics have a more 
extensive sway. And a purchase made with such a re¬ 
servation of superior knowledge, would be of too sharp 

a character to be aided and forwarded in its execution 

« * 

by the powers of the Court of Chancery. It is a rule 
in Equity, that all the material facts must be known to 
both parties, to render thv.* agreement fair and just in 
all its parts; and it is against all the principles of Equi¬ 
ty, that one party, knowing a material ingredient in an 
agreement, should be permitted to suppress it, and slill 
call for a specific performance.” ^ The importance and 
value of the distinction here pointed out, will be made 
more apparent, when we come to the consideration of 
the cases, in which Courts of Equity refuse to decree 
a specific performance of contracts, which yet they will 
not undertake to set aside.® 

§ 207. The true definition, then, of undue conceal¬ 
ment, which amounts to a fraud in the sense of a Court 
of Equity, and for which it will grant relief, i^i the non¬ 
disclosure of those faets and circumstances, which one 
party is under some legal or equitable obligation to com¬ 
municate to the other; and which the latter has a i ight 
not merely in foro cmmientiic, but juris ct dc jure to 


' 3 Kent, Comm. Lcct. 39, p. 490, 491, {4th edition); Parker r. Grant, 
1 Johns. Ch. R. 630; Ellard v. LlandalT, 1 B. & Beau. 350, 351. 

’ See 3 Story on Eq. Jntisp. 6 093, 769, 770. 
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know.^ Mr. Chancellor Kent has avoWed a broader 
doctrine. " As a general rule,” (says he,) each pftriy is 
bound in every case to communicate *'to the other his 
knowledge o^aterial facts, provided he knows the other 
to be ignoranhof them, and they be not open and na¬ 
ked, or equally within the reach of his observation.” ® 
This doctrine, in this latitude of expression, may, per¬ 
haps, bo thought not strictly maintainable, or in conform¬ 
ity with that which is promulgated by Courts of Law 
or Equity. For many most material facts may be un¬ 
known to one party, and known to the other, and not 
equally accessible, or at the moment within the reach 
of both; and yet contracts founded upon such ignorance 
on one side, and knowledge on the other, may be com¬ 
pletely obligatory.^ Thus, if one party has actual 


^ Fo\ 1 . Mackrclli, "2 I3ro. Ch 11. 420 ; 1 White & Tudor's Eq. Lead 
Cas. 72 and notes; Irvine r, Kirkpatrick, 5 Eng. Law & Eq. R, 17; 
I Eoiibl. Eq. JL 1 , ch. 3, ^ 4, note (n). Mr. Justice Buller, in Pearson v, 
Moigan, 2 Bio. Eli. R. 390, said : “ In cases where it [fraud] is a quesiior 
of I'li'l, It lb alwats considered as a constructive fraud, where the part} 
knows the truth and conceals it; and such constructive fraud always 
makes the party liable.*’ But in that case the party, when applied to, 
niibi-cprcsenteJ the fact, and concealed the truth; and the language must 
bo limited to such ciicumslauces. Sec Fox v, Muckreth, 2 Bro. Ch. R 
120 ; Turner r. Harvey, Jacob, R. 178. 

- 2 Kent, Comm. Lect. 39, p. 482, (4lli edit.) and note, ibid., whore it 
IS now qualified. 

3 The case of the unknown mine, already put, in the case of Fox v. 
Mackreth, 2 Bro. Ch. R. 420, seems to fall within this predicament; and 
m Turner v. Harvey, Jacob, R. 178, Lord Eldon said : “ The Court in 
many eases has b(3en in the habit of saying, that, where parties deal for 
an e.3iale, they may put each other at arm’s-length; the purchaser may 
use his own knowledge, and is not bound to give.the vendor infoimation 
of the value of the property. As in the case that has been mentioned, 
if an estate is ofTered for sale, and I treat for it, knowing that there is a 
mine under it, and ibe other party makes no inquiiy; I am not bound to 
give him any information of it. He acts for himself, and exercises his 
own sense and knovv ledge. But a very little is sufficient to affect the 
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knowledge of an event or fact from private sources, not 
then known to the other party from wliom ho purchases 
goods, and whioh knowledge would materially enhance 
the price of the goods, or change the ii|^ntion of the 
party as to the sale; the contract of sale of the goods 
will, nevertheless, be valid.' 

§ 208. Even Pothier himself, strongly as he inclines, 
in all cases of this sort; to the principles of sound morals, 
declares, that the buyer cannot be heard to complain, 
that the seller has not informed him of circumstances 
extrinsie of the thing sold, whatever may bo the inte¬ 
rest which he has to know them.® So that the doctrine 
of Mr. Chancellor Kent Would *scera to require some 
qualification, by limiting it to cases where one party 
is under some obligation to communicate the facts, or 
where there is a peculiar known relation, trust, or con¬ 
fidence, between them, which authorizes the other parly 
to act upon the presumption, that there is no conceal¬ 
ment of any material fact. Thus, if a vendor should 
sell an estate, knowing that he had no title to it, or 
knowing that there vere encumbrances on it, of which 


application of the principle. If a single word is dropped whitli tends to 
mislead the vendor, that principle will not bo allowed to operate.’' See 
also Ante, ^117 and 14S. 

I See Laidlaw v. Organ, 2 Wheaton, 178 ; Matthews u. Bliss, 22 Pick. 
48 ; Fox u. Mackreth, 2 Bro. (^h. R. 20. In Laidlaw v. Organ, 2 Wheaton, 
195, the question was put in this general form: “ Whether the intelligence 
of extrinsic circumstances, which might influence the price of the commo¬ 
dity, and which was exclusively within iho knowledge of the \cndcc, 
ought to have been communicated by him to the vendor^ ” And on lids 
question, so put, the Court expressed an opinion, “that he was not bound 
to communicate without adding any qualiflcalion. But the Court 
added : “It would be difficult to circumscribe the contrary doctrine within 
proper limits, where the means of intelligence are equally accessible to 
both parlies.’^ Ante, ^ 149. 

- Pothier de Venle, n. 242, 298, 299. 
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the vendee was ignorant ; the suppression of such a ma¬ 
terial fact, in respect to which, the vendor must know 
that the very purchase implied a trust and confidence 
on the part || the vendee, that no such defect existed, 
lyould clearly avoid the sale on the ground of fraud.* 

§ 209. The like reason would apply to a case where 
the vendor should sell a house/situate in a distant town, 
which he knew at the time to bfe burnt down, and of 
which fact the vendee was ignorant; for it is impossi¬ 
ble to suppose, that the actual existence of the house 
should not bo^understood by the vendee, as implied on 
the part of the vendor, at the time of the bargain.® 
Tlie same doctrine prevails in the Civil Law. jSfin aw- 
hm venditor quidem sciehaf domivni esse exuslam, emptor 
((idem ignor ahd, mllam vcnditioneni stare? 

§ 210. These latter cases are founded upon circum¬ 
stances intiinsic in the contract, and constituting its 
essence. And there is often a material distinction be¬ 
tween circumstances Avhich are instrinsic, and form the 
very ingredients of the contract, and circumstances 
wliich arc extrinsic, and form no part of it, although 
tlicy may create inducements to enter into it, or affect 
the value or price of the thing sold.^ Intrinsic circum¬ 
stances arc properly those which belong to the nature, 
character, condition, title, safety, use, or enjoyment. See., 
of the subject-matter of the contract; such as natural 
or artificial defects in the subject-matter. Extrinsic 


^ Aniott r. Biscoe, 1 Ves. 95, 96 ; Potluer de Vente, n 210; Pillage 
L. Arrnitage, 12 Ves. 78; Ante, ^ 142, 143. 

2 See Pothier de Vente, n. 4 , Ante, ^142. ♦ 

3 Dig. Lib. ill. 1,1, 57, § 1 , Ante, $ 142. 

4 2 Kent, Comm. Lect. 39, p. 482, (4th edit.); Pothier, n. 242, 243; 
Jd. n. 203 to 210; 1 Domat, 13. 1, tit. 2, ^ 8, art. 11 , Id. ^ 11, art. 2, 3, 
5, 15. 


21* 
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circumstances are properly those which are accident¬ 
ally connected with it, or rather hear upon it, at the 
time of the contract, and inav enhance or diminish its 
value or price, or operate as a motive to n^ko or decline 
the contract; such as facts respecting the occurrence 
of peace or war, the rise or fall of markets, the charac¬ 
ter of the neighborhood,^the increase or diminution' of 
duties, or the like circumstances. 

§ 211. Tn regard to extrinsic, as well as to intrinsic 
circumstances, the Roman law seems to have adopted 
a very liberal doctrine, carrying out to'ti considerable 
extent the clear dictates of sound morals. It required 
the utmost good faith in all cases of contracts, involv¬ 
ing mutual interests; and it, therefore, not only pro¬ 
hibited the assertion of any falsehood, but also the sup¬ 
pression 0 ^ any facts, touching the subject-matter of the 
contract, of which the other party was ignorant, and 
which he had an interest in knowing. In an especial 
manner it applied this doctrine to cases of sales; and 
required, that the vendor and vendee should disclose, 
each to the other, every circumstance within his know¬ 
ledge, touching the thing sold, which either had an in¬ 
terest in knowing. The declaration in regard to the 
vendor (as we have seen) is: Dolmn malmn a sc abesse 
frmsiarc vendihr delct; qid non tantwn in co cst, qui fal- 
Icndi cuitsd obsciu'^ hquihir ; sed ctiam, qui imidbsc, ob- 
scurb dissmuM ; and the same rule was applied to the 
vendee.® According to these principles, the vendor was 
by the Roman law required, not only not to conceal any 


* Pothier de Vente, n. 236. 

2J)ig. Lib. 18, tit. 1,1. 43, ^ 2; Pothier do Vente, n. 233 to 211; Id. n. 
296; Ante, § 192; Laidlaw v. Organ, 2 Wheaton, 178; Potlu^ de Vente, 
cited in note c, p. 185. 
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defects of the thing sold, yyhich were tvithin his know¬ 
ledge, and of which the other party was ignorant, when¬ 
ever those defects might, as vices, upon the implied war¬ 
ranty cicate^ by the sale, entitle him to a redhibition, 
or a rescission of the contract; but also all other defects, 
which the other party was interested in knowing.* 

' § 212. In regard to intrinsic circumstances the Com¬ 
mon Law, however, has, in many cases, adopted a rule 
very diffeient fiom that of the Civil Law; and espe¬ 
cially in cases of sales of goods. In such cases, the 
maxim, Caveai emptor, is applied; and unless there be 
some misiepresentation or artifice, to disguise the thing 
sold, or some warranty, as to its character or quality, 
the vendee is understood to be bound by the sale, not¬ 
withstanding there may be intrinsic defects and vices 
in it, knon n to the vendor, and unknown to the vendee, 
matciiiilly affecting its value. However questionable 
such a doctiine may be, in its origin, in point of morals 
or gcncial convenience, (upon which many learned 
doubts have, at vaiious times, been expressed,) it is too 
fiimly cst.iblished to be noiy open to legal controveisy.® 
And Couits of Equity, as well as Couits of Law, abstain 
from any interference with it. 

^215 In legald to intiinsic circumstances gene¬ 
rally, Couits of Equity, as well as Courts of Law. 
seem to adopt the same maxim to a large extent, 
and iela\ its application, only when there aie cii- 
cumstances of peculiar trust or confidence, or lelation 
between the paities.^ 


^ Polhier (le Venle, n 235 

-See 2 Kent, Coram. Lcct 30, p 478, 479 (4lh edit), 2 Black. 
Comm 451. ^ 

3 The case of ]\Iartin v Morgan, 1 Crod. & Bing R 289, is a strong 
applicaiion ot the doctrine of concealment, avoiding a payment, la that 
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§ 214. But there are cases of intrinsic circum¬ 
stances, in which Courts of Law and Courts of Equity 
both proceed upon a doctrine strictly analogous to 
that of the Roman Law, and treat the concealment 
of them as a breach of trust and confidence justly 
reposed. Indeed, in most cases of this sort, the very 
silence of the party must import as much as a direct 
affirnMition, and be deemed equivalent to it.^ 

§ 215. ^’ 11118 , if a party, taking a guaranty from a 
surety, conceals from him facts which go to increase 
his risk, and suffers him to enter into the contract 
under false impressions, as to the real state of the facts, 
such a concealment will amount to a fraud, because 
the party is bound to make the disclosure; and the 
omission to make it, under such circumstances, is 
equivalent to an affirmation, that the facts do not 
exist.^ So, if a party knowing himself to be cheated 
by his clerk, and, concealing the fact, applies for secu¬ 
rity, in such a manner, and under such circumstances 
as holds the clerk out to others, as one whom he con¬ 
siders as a trustworthy person; and another person 
becomes his security, acting under the impression that 


case there \^as no •special confidence between the parties ; but a post¬ 
dated check being paid to the holder by a bankei, at the time when the 
latter had no funds of the drawer, and the holder Knew tliat the draw’cr 
had become insolvent, of which the banker was ignorant, the amount 
was allowed to be recovered back on account of the concealment. 

^ Sec Martin v. Morgan, 1 I3rod, & Bing. 260 ; PidcocK v. Bishop, 3 
B. &; Cressw. 605; See Owen v. Homan, 3 Eng. Law & Eq. R. 121 ; 
Squire v. Whitton, 1 House of Lords Cases, 333 ; 2 Kent, Comm. Lect. 
30, p. 483; Td. 488, note, (4th edit.); Smith v. Rank of Scotland, 1 Dow, 
Bark R. 292,294 ; Etiing v. Bank of United Stales, 11 Wheaton, 59. 

2 Pidcock r. Bishop, 3 B. & Cressw. 605 ; See Owen v, Homan, 
d Eng. Law & Eq. R. 121; Squire v, Whillon, 1 House of Lords Cases, 
333 ; Post, ^ 383. 
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the clerk is so considered by his employer; the contract 
of suretyship will be void;' for the very silence, under 
such circumstances, becomes expressive of a trust and 
confidence held out to the public, equivalent to an 
affirmation. 

§210. Cases of insurance afford a ready illustra¬ 
tion of the same doctrine. In such cases the under¬ 
writer necessarily reposes a tinist and confidence in 
the insured, as to all facts and circumstances affecting 
the risk, which are peculiarly within his knowledge, 
and which are not of a public and general nature, or 
which the underwriter either knows, or is bound to 
know.** Indeed, most' of the facts and circumstances, 
which may affect the risk, are generally within the 
knowledge of the insured only; and, therefore, the 
underwriter may be said emphatically to place trust 
and confidence in him as to all such matters. And, 
hence, tlie general principle is, that in all cases of 
insmanco the insured is bound to communicate to the 
underwiitcr all facts and circumstances, material to 
the lisk, within his knowleilge ; and if they are with¬ 
held, whether the concealment be by design or by 
accident, it is equally fatal to the contract.® 

§ 217. The same piinciplo applies in all cases where 
the pally is under an obligation to make a disclosure. 


1 iMiltby’s Case, cited 1 Dow, Pari. Gas. 294 , 11 Wlieatoii, U. 08, 
note (i/) ; Smilh 7 I>ank of tScolland, 1 Dow, PtfI Cas '^"2 Sco 
Ktting i Dank ol Dmictl Si lies, 11 Wheaton, R. 50 
‘-i INIarbliall on Insur 13. 1, ch. 11,^3 

3 Ibid , Lindcnau i. Desborough, 8 J» & Cressw. 586, 502, 2 Kent, 
roinin Tiect 30, p. 488, note (1th edit) —It has beta rennrkLd by Lord 
lOldon, that concealment is of dillorent nUurcs, an intcnlional conceal¬ 
ment, and an actual concealment, where iheie may be in obli«jation not 
to conceal, even if a disclosure is not required. Walker y. Symonds, 
3 Swanst R. G2, 
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and conceals- material facts. Therefore, if a release is 
obtained from a party in ignorance of material facts, 
which it is the duty of tlie other side to disclose, the 
release will bo held invalid.' So, in cases of family 
agreements and compromises, if there is any conceal¬ 
ment of mateiial facts, the compromise will be held 
invalid, upon the ground of mutual trust .and confi¬ 
dence* reposed bctw.een the parties.® And, in like 
manner, if a devisee, by concealing from the heir the 
fact that the will has^not been duly executed, pro¬ 
cures from the latter a release of his title, pretending 
that it will facilitate the raising of money to pay the 
testator’s debts, the release will *be void on account of 
the fraudulent concealment.^ 

§ 218. But by far the most comprehensive class of 
cases of undue concealment arises from some peculiar 
relation, or fiduciary character between the parties. 
Among this class of cases aie to bo found those which 
arise from the relation of Client and Attorney, Piin- 
cipal and Agent, Principal and Surety, Landlord and 
Tenant, Parent and Child, Guardian and Ward, An¬ 
cestor and Heir, Husband and Wife, Trustee and 
Cestui f(ne Trust, Executors or Administrators and 
Creditor'!, Legatees or Distributees, Appointor and 
Appointee under Powers, and Partners and Part- 
owners. In these, and the like cases, the law, in 
order to prevent undue adv.antage, from the unlimited 
confidence, allection, or sense of duty, which the rcla- 


^ Howies V. Stewart, 1 Sch. & Lcfr. 209,224; Hrodcnck v. Hrodeiick, 
1 P. Will. 240 ; Ante, $ 147, H8, 190, 197; see Roddy v. Williims, 3 
Jones & Lat. 1. 

- Gordon o. Gordon, 3 Swanst. R. 399, 403, 407, 470, 473, 476, 477 , 
Leonard v, Leonard, 2 B. & Beatt. K. 171, 180, 181, 182. 

^ Broderick v. Broderick, 1 P. Will. 239, 249. 
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tion naturally creates, requires the utmost degree of 
good faith, {uherrima fides,) in all transactions between 
the parties. If there is any misrepresentation, or any 
concealment of a material fact, or any just suspicion 
of artifice or undue influence. Courts of Equity will 
interpose, and pronounce the transaction void, and, 
as far as possible, restore the parties to their original 
rights.^ * 

§ 219. This subject will naturally come in review in 
a subsequent page, when we 901110 to consider what 
may be deemed the peculiar equities between parties in 
these predicaments, and the guards which arc interposed 
by the Law, by way dV prohibition upon their transac¬ 
tions.'"* It may suffice here, merely by way of illustra¬ 
tion, to suggest a few applications of the doctrine. 
Thus, for instance, if an attorney, employed by the 
party, should designedly conceal from his client a mate¬ 
rial fact or principle of law, by which he should gain 
an interest not intended by the client, it will be held 
a positive fraud, and he will be treated as a mere trus¬ 
tee for the benefit of his client and his representatives. 
And, in a case of this sort, it will not be permitted to 
the attorney to set up his ignorance of law or his neg¬ 
ligence, as a defence or au excuse. *It has been justly 
remarked, that it would be too dangerous to the inte¬ 
rests of mankind, to allow those who are bound to ad¬ 
vise, and who ought to be able to give good and sound 
advice, to take advantage of their own professional 
ignorance to the prejudice of others.'^ Attorneys must, 


* Seo Ormond v. Hutchinson, 13 51; Beaumont v. Boultbee, 

5 Ves. 4S5 ; Uartside w. Ishorwood, 1 Bro. Ch. R. App. 558, 560, 561. 
Post, ^ 308 to 328. 

3 See Lord Eldon’s judgment in the House of Lordt^jn Bulkloy v. 
Wilford, 2 Clark & Finn. R. 102, 177 to 181, 183; Post, fill. 
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from the nature of the relation, be held bound to give 
all the information which they ought to give, and not 
be permitted to plead ignorance of that which they 
ought to know.’ 

§ 220. In like manner, a trustee cannot, by the sup¬ 
pression of a fact, entitle himself to a benefit, to the 
prejudice of his cesUd que Irud. Thus, a creditor of the 
husbifnd concealing th^fact, cannot, by procuring him¬ 
self, by such concealment, to be appointed the trustee 
of the wife, entitle himself to deduct his debt from the 
trust fund against the wife or her representatives, or 
even against the person in whose favor, and at whose 
instance, he has made the suppression.® Ho, if a part¬ 
ner, who exclusively superintends the business and 
accounts of the concern, should, by concealment of the 
true state of the accounts and business, purchase the 
share of the other partner for an inadequate pi ice, by 
means of such concealment, the purchase will bo held 
void.3 

§ 221. Having taken this general notice of cases of 
fraud, arising from the misrepresentation or concealment 
of material fact.s; we may now pa.'ss to the considera¬ 
tion of some others, which, in a moral, as well as in 
a legal view, seem'to fall under the same predicament, 
that of being deemed cases of actual, intentional fraud, 
as contradistinguished from constructive or legal fraud. 
In this class may properly be included all cases of 
unconscientious advantages in bargains, obtained by 


1 See Lord Eldon’s judgment, &c , ibid. 

2 Dalbiac f. Dalbiac, 16 Ves. 115, 121 ; Neville i;. Wilkinson, 1 Bro. 
Ch. R. 513; Tost, ^ 321. 

3 Maddeford r. Auslwick, 1 Sim. R. 69. See Smith hi rc Hay, 0 Madd, 
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imposition, circumvention, surprise, and undue influence, 
over persons in general; and, in an especial manner, all 
unconscientious advantages or bargains, obtained over 
poisons disabled by weakness, infirmity, age, lunacy, 
idiocy, drunkenness, coverture, or other incapacity, 
from taking due care of, or protecting their own rights 
arid interests.^ 

§ 222. The general theory of the law, in regitrd to 
acts done and contracts made by parties, atfecting 
their lights and interests is, that,in all such cases there 
must be a free and full consent to bind the parties. 
Consent is an act of reason, accompanied with delibe¬ 
ration, the mind weighing, as in a balance, the good and 
evil on each side.® And, therefore, it has been well re¬ 
marked by an able commentator upon the law of nature 
and nations, that every true consent supposes three 
things: first, a physical power; secondlj", a moral power; 
and, thirdly, a serious and free use of them.® And 
Grotiiis has added, that what is not done with a deliberate 
mind docs not come under the class of perfect obliga¬ 
tions.' And hence it is, that, if consent is obtained by 
meditated imposition, circumvention, surprise, or undue 
influence, it is to be treated as a delusion, and not as a 
deliberate and free act of the mind. For, although the 
law will not generally examine into the wisdom or pru¬ 
dence of men in disposing of their property, or in 
binding themselves by contracts, or by other acts, yet 
it will not suffer them to be entrapped by the fraudulent 


* Spc (larisidc v. Isherwood, 1 Brown, Ch. R 358, 300, 3C1. 

2 1 Fonbl. lOq. B. 1, ch. 2, § 3; Grotius do Jure Belli, Lib. 2, ch. 11, 
^ 5 . 

3 Puffendorf, Law of Nat. and Nations, Barbeyrac’s note 1, B. 3, ch. 6, 
^ 3, cited 1 Fonbl. Eq. B. 1, ch. 2, ^ 1, note (a). 

* Cftotius de Jure Belli et Facia, Lib. 2, ch. 11,^4 

22 
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contrivances, or cunning, or deceitful management of 
those who purposely mislead them.^ 

§ 223. It is upon this general ground, that there is a 
want of rational and deliberate consent, that the con¬ 
tracts and other acts of idiots, lunatics, and other 
persons, non eompoles mentis, are generally deemed to 
be invalid in Courts of Equity.^ Grotius has, with 
great propriety, insisted, that it is a part of the law of 
nature; fer (says he) the use of reason is the first re¬ 
quisite to constitute the obligation of a promise, which 
idiots, madmen, and infants, arc consequently incapable 
of making. Pnmim requiritw vsits rationis; idco, ci 
furiosi, et amenfis, ci inf antis nulla ell proniissio? The Civil 
Law has emphatically adopted the same principle. Fun- 
osus (say the Institutes) niiUim negotiim gcrcrc potest, 
quia non iitelligit, qiml agit.* And afterwards, in the 
same work, distinguishing infants from pupils (techni¬ 
cally so called), the Civil Law proceeds to declare, that 
infants are in the like situation as madmen; Nam 
infans, et qiii infantice proxiinns cst, non mulliim a farioso 
distant; quia hujiis modi wlatis pupiUi nullum habent iidcl- 
lectnm.^ 

§ 224. The doctrine laid down in the older writers 
upon the Common Law^, is not materially difl’ereut. 
Bracton says: Furiosus autem stipulari non potest, ncc 


1 See Fonbl. Eq. B. 1, ch. 2, ^ 3, note (/*), {u) ; Id. 4 8; Warner v. 
Daniels, 1 Wood. & Min. 103. 

2 [As to want of consent arising from partial insanity, monomania, 
delusion, &c., see Waring v. Waring, 12 Jurist, 947; 6 Moore, P. C. 341. 
See, also, Creagh v. Blood, 2 Jones & Lat. 509.] 

* De Jure Belli, Grotius, B. 2, ch. 11, ^ 5. 

4 Inst. Lib. 3, tit. 20, ^ 8 ; Dig. Lib. 50, tit. 17,1. 5, 1. 40. 

5 Inst. Lib. 3, tit. 20, § 10 ; Dig. Lib. 50, lit. 17, I. 5,1. 40 ; 1 Domat, 
B. 1, lit. 2, ^ 1, art. 11, 12. See Ersk. InsU B. 1, tit. 7, ^ 51, p. IGO ; 
B.3, lit. 1, ^15,p. 485. 



ACTUAL FRAUD. 


255 


CH, VI.] 

aliquod negoiiim agere, quia non iivtelligit, quid agii. Eo- 
dcm modo, nec infans, vel qiii irfanti proximus est, ei qui 
muUum afurioso non distal, nisi hoc fat ad commodim smm 
et ami luioris auctorilate} And Fleta repeatedly uses 
language to the same effect.® 

§ 225. Yet, clear as this doctrine appears, in common 
sense and common justice, it has met with a sturdy 
oppobition from the Common Lawyers, who have insisted 
(as has been justly remaiked), in defiance of natural 
justice, and the universiU practice of all the civilized 
nations in the world,^ that, according to a known maxim 
of the Common Law, no man of full Jige should be ad¬ 
mitted to disable or stultify himself; and that a Court 
of Equity could not relieve against a maxim of the 
Common' Law.‘‘ And a distinction has been taken 
between the party himself, and his privies in blood 
(heiis) and privies in representation (executors and 
administrators.) Eor it has not been doubted, that pii- 
vics in blood and piivies in leprescutation might, after 
the death of the insane party, avoid his contract, or 
other acts, upon the ground that ho was non compos 
mcHtib? How so absurd and mischievous a.maxim 

^ liraclon, Lib. 3, ch 2, ^ 8, p. 100. 

2 Fleta, Inb. 2, ch. 50, ^ 19; Id Lib. 3, ch. 3, § 10; Beveiley’s case, 

1 To U. Ub. 

1 Foiibl. Eq. B. 1, oh. 2, ^ 1. 

^ See Sugden on Powers, ch. 7, § 1. — The best defence of the maxim 
uluch I have seen, is in 3 B.ic. Abridg. Idiots and Lunatics F , \^here it 
IS put upon the ground of public policy to favor alienations. Yet it beems 
wholly unsatisfactory in principle. Mr. Evans has exposed the absurdity 
of the maxim in a few striking remarks in his note to Polhier on Oblig.'** 
vol. 2, App 3, p. 28. 

^ (Jo. Litt. 217, a. b.; Beverley’s case, I Co. R. 123, 121; 2 Black. 
Comm. 201, 202; 1 Fonbl. 13. 1, ch. 2, ^ 1, and note (h ), Shelford on 
Lunatics, ch 0, § 2, p. 255, 203; NcwJand on CoiiUacls, ch. 1, p, 19; 
Sugden on Powers, ch. 7, ^ 1. 
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could have found its way into any system of jurispru¬ 
dence, professing to act upon civilized beings, is a mat¬ 
ter of wonder and humiliation.^ There have been many 
struggles against it by eminent lawyers in all ages of 
the Common Law ; but it is, perhaps, somewhat diffi¬ 
cult to resist the authorities, which assert its establish¬ 
ment in the fundamentals of the Common Law; ® a efr- 
cumsknee which may^vell abate the boast, so often 
and so rashly made, that the Common Law is the per¬ 
fection of human reason. Even the Courts of Equity 
in England have been so far regardful of the maxim, 
that they have hesitated to retain a bill to examine the 


^ See Evans’s note, 2 Pothicr on Oblig. App. No. 3, p. 28. * 

3 lllack. Tuinm. 201, 202; 1 Fonbl. P]q. 13. l,ch. 2, ^ 1, and note (f/); 
Co. Litt. 217; Beverley’s case, 4 Co R. 12^ ; Yates v. Boen, 2 Str. R. 
1101. See Shclford on Lunatics, ch. 0, ^ 2, p. 20.‘>; ch. 9, ^ 2, p. 407, 
&c.; Baxter ?. Bortsmouth, 7 Dowl. & By I. 018 ; S. C. ^ Barn. & Cressw. 
170; Brown?’. Joddi Jl, o Carr. & Payne, ilO; Newland on Conti i-'ts, 
cli. 1, P- 21. — The subject is a ^^ood deal discussed by !Mt. Justice 
Blacksione in his Commentaries, \^ho does not attempt to dis^uiise its 
f^ross injustice. (2 Black. Com. 291^ 292.) It is also fully discussed by 
Mr. Fonblaiiquc, in his learned notes, (1 Fonbl. Eq. B. 1, ch. 2, ^ 1, and 
notes a to/); and by Lord Coke in his Commentary on Littleion (Co. 
Litt. 217, a and b,) who adhcics fiimly to it (as we should expect) as a 
maxim of the Common Law. Sec, also, Beverley’s case, (o (’o. R. 
and Shelford on Lunatics, ch. 6, ^1,2, p. 242, 255 ; ch. 9, § 2, p. 407, &c.) 
In America this maxim has not been of universal adoption in the State 
Courts ; if, indeed, it has ever been recognized as binding, in any of the 
Courts of (’ommon Law. See Somes v. Skinner, 16 Mass. R. 318 ; 
Webster v. Woodford, S Day, R. 90, 100 ; Mitchell v. Kingman, 5 Pick. 
R. 431 ; Lang i\ Whidden, 2 N. II. 135. In modern times, the English 
Courts of Law seem to be disposed, as far as possible, to escape from the 
^maxim. Baxter v. Earl of Portsmouth, 5 Barn. & Crc.‘='sw. 170; S. C. 
7 Dowl. & Ryl. 614; Ball c. Mannin, 3 Bligh, R. (new .series) J. And 
even in England, although the party himself could not set aside his own 
act, yet the king, as having the general custody of idioty and lunatics, 
might, by his attorney-general, on a bill, set aside the same acts. See 
1 Fonbl. Eq. B. 1, ch. 2, ^ 2 ; Co. Litt. 247 ; Newland on ConlractSi ch. 1, 
p. 15 to 21; Buller, N. Prius, 172. 
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point of lunacy ; ‘ although, when a party has been 
found a lunatic under an inquisition, they will entertain 
a hill, by his committee or guardian, to avoid all his 
acts from the time at which he has been found non com¬ 
post And, formerly, they were so scrupulous in adher¬ 
ing to the maxim, that cases have occurred in which a 
lunatic was not allowed to be a party to a bill, to be 
relieved against an act done during his lunacy.® But 
this rule is now with great propriety abandoned."* 

§ 22 G. The true and only rationa]||^xposition of the 
maxim (which has been adopted by Courts of Equity) 
is, that the maxim is to be understood of acts done by 
the lunatic in prejudice of others; as to which he shall 
not be permitted to excuse himself from civil responsi¬ 
bility on pretence of lunacy; and it is not to be under¬ 
stood of acts, done to the prejudice of himself; for 
this can have no foundation in reason and natural jus¬ 
tice.® 

^ 1 Fonbl. Eq. B. 1, ch. 2, ^ 1, note (fi ); cites Tolhill, R. 130. See, 
also, 1 l]q Abridf^. 278, 11. 1. • 

2 1 Foiibl Eq. 13. 1, ch. 2, § 1, note (0 J 1 Eq. Abridg. 278, B. 2 ; Addi- 
aoii V. Dawson, 2 Vein. G78 ; fS. C. 1 Eq Abndg. B. 1; Ncwland on Con¬ 
tracts, c. 1, p. 17 to 21. 

3 Attorney-General i\ Parkbuist, 1 Cas. Ch. 112. See also Attorney- 

General V, Vroolricli, 1 Cas Ch 153 —Some acts of a lunatic are, by the 
(’ommon Law, deemed voidable, and some void. Where the estate passes 
by his ov\ n hand, as by livery of seisin, there it is voidable; where by a deed, 
and the conveyance does not pass by his own hand, it is void. For exam¬ 
ple, a surrender by deed of a 7W7i co77\po^ tenant for life will not bar a con¬ 
tingent remainder. 1 Fonbl. Eq. B. 1, ch. 2, 1 ; 1 Eq. Abndg. 278, B. 3; 

Thompson v, Ledch, 3 Mod. R. 301; 1 Ld. Ray. 313 ; 2 Salk. 127, Shower, 
Pari. C^as. 150; 3 Lev. R, 28L See Shclford on Lunatics, ch. 6, § 2, 
p. 555, t^c. 

4 Sec Ridler v Ridler, 1 Eq. AbriJg. 278, 270, B. 5 ; Addison r. Daw¬ 
son, 2 Vern. R. r)7vS; derk r. Clerk, 2 Vern. R. 412; Shclford on Luna¬ 
tics, ch. 10, ^ 2, p. 415, &c. ; Ncwland on Contracts, ch. 1, p. 17 to ID; 

1 Fonbl. Eq. 13. 1, ch. 2, § 2, and note (n). 

5 1 Fonbl. Eq. 13.1, ch. 2, ^ 2; Ridler w. Ridler, 1 Eq. Abridg. 279, B. 5; 

22* 
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§ 227. The ground, upon which Courts of Equity 
now interfere, to set aside the contracts and other acts, 
however solemn, of persons who are idiots, lunatics, and 
otherwise non compotes menih, is fraud. Such persons 
being incapable in point of capacity to enter into any 
valid contract, or to do any valid act, every person deal¬ 
ing with them, knowing their incapacity, is deemed to 
perpetrate a meditated fraud upon them and their rights. 
And, surely, if there be a single case in which. all the 
ingredients, propqJH to -constitute a genuine fraud, arc 
to be found, it must be a case where these unfortunate 
persons arc the victims of the canning, the avarice, and 
con’upt influence of those, who would make an inhu¬ 
man profit from their calamities. Even Courts of L-aw 
now lend an indulgent car to cases of defence against 
contracts of this nature; and, if the fraud is made out, 
will declare them invalid.’ 

§ 228. But Courts of Equity'deal with the subject 


Bac. Abiicl/T. Idiots and Lunatics^C. F. In discussing the subject of 
Idiots and Lunatics, and persons 'non compotes menfisy in tliis place, it is 
important to stale, that it is not intended to examine the nature and liislory 
of the jurisdiction of the Court of Chancery, or ratlier of the Chancellor 
personally, as the special delegate of the Crown, over idiots, lunatics, and 
other persons non compotes generally. That is a subject of a widely differ¬ 
ent character from the one now before us ; for here the Court of Chancery 
acts upon its general principles, in setting aside the contracts and acts of 
such persons, upon the ground of fuiud, circumvention, impobition, and 
undue advantage taken of them. The jurisdiction of the Crown, as parens 
patricsy to take care of idiots, lunatics, and other persons non totnpohs, is 
given at considerable length in Jeremy on Eq. Jurisd. B. 1, ch. 4, p. 210 ; 
2 Madd. Ch. Pr. ch. 4, p. 565; 2 Fonbl. lilq. Pt. 2, ch. 2, ^ 1, and note 
{a) ; 1 Fonbl. Eq. B. 1, ch. 2, ^ 2, and note (c). See also Beverley’s case, 
pfco. R. 124 ; 2 Story on Equity Jiirisp. ^ 1302 to 1365. 

1 Yates V. Boen, 2 Str. R. 1101; Baxter v, Earl of Portsmouth, 5 B. 
& Cressw. 170; S. C. 7 Dowl. & Ryland, 618 ; Fauldcr v. Silk, 3 Camp. 
R. 120 ; Brown v, Joddrell, 1 Mood ^ Malk. 105 ; S. C. 3 Carr. & Payne, 
30; Levy v. Barker, 1 Mood. & Malk. 106, and note {b). 
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upon the most enlightened principles; and watch with 
the most jealous care every attempt to deal with per¬ 
sons non compotes mentis. Wherever, from the nature 
of the transaction, there is not evidence of entire good 
faith, {nhcmmw fidci) or the contract or other act is not 
seen to be just in itself, or for the benefit of these per¬ 
sons, Courts of Equity will set it aside, or make it sub¬ 
servient to their just rights dnd interests.^ Vfhere, 
indeed, a contract is entered into with good faith, and is 
for tlio benefit of such persons, such as for necessaries, 
Iherc (’ourts of Equity will uphold it, as well as 
Courts of Law.® And^so^ if a purchase is made in good 
faith, without any knowledge of the incapacity, and no 
advantage had been taken of the party. Courts of Equi¬ 
ty will not interfere to set aside the contract, if injus¬ 
tice will thereby be done to the other side, and the 
parties cannot be placed In statu quo, or in the state in 
which they were before the purchase." 

§ 229. And not only may contracts and deeds of a 
person non compos be thus set aside for fraud, but other 
instiuments and acts of the* most solemn nature, even 
of rccoid, such as fines levied, and recoveries suffered 
by such a person, may in cllcct be overthrown in Equi¬ 
ty, although held binding at law.^ For, although 


^ »Seo Selby v. Jaclvscn, 13 Liw J. Rep. (N. S.) Chanc. 219. 

2 liiAler V, Eail of Porlsmouth, 5 13. & Cic&sw. 170; S. C 7 Dov\. & 
Ryl. 11. G14, G18 , Ilallctt u. Oakes, 1 Cusli. 20G , McCnllib y.* Jhitletf, 

5 N. 11. R. 5G9; Scaver v, Phelps, 11 Pick. 304; Fil/^erard v Reed, 
0 Sm. & Mar. 91. Sec, also. Ex parto Hall, 7 Vcs. 2C4 ; Nelson v. Dun- 
combe, 9 Deav. 211, 

3 Neill V. Morloy, 9 Ves. 478, 182; Serg^eson v. Sealy, 2 Atk. 412 ; 
Carr v. Holliday, 5 Iredell, Eq. R. 167 , Price i. Dann^ton, 7 Engf. Law 

6 Eq. K. 254. See Molton u. Camroux, 2 Excli. R. 487; S. C. 4 Exch. 
R. 17. 

4 See Mansfield’s case, 12 Co, R. 123,124. But at law the king might 
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Courts of Equity will not venture to declare such fines 
and recoveries utterly void, and vacate them, yet they 
will decree a reconveyance of the estate to the party 
prejudiced, and hold the conusee of the fine, and the 
demandant in the recoviery, to he a trustee for the same 
party.^ 

§ 230. Lord Coke has enumerated four difierent 
classt*s of persons who * arc deemed in law to he non 
conipolcs ntenlis. The first is an idiot, or fool natural; 
the second is he who was of good and sound memory, 
and hy the visitation of God has lost it; the third is 
a lunatic, htnalicns, quigaudet liwidi-s intcncdlia, and some¬ 
times is of a good and sound memory, and sometimes 
non compos mcnlis; and the fourth is a non conqm men¬ 
tis hy his own act, as a drunkard.*^ In respect to the 
last class of persons, although it is regularly true, that 
drunkenness doth not extenuate any act or oflence, com¬ 
mitted hy any person against the laws; hut it rather 
aggravates it, and he shall gain no privilege thereby; ^ 


ivoid llie fi.no or recovery by a scire facias, during the lifetime of the idiot. 
1 Fonbl. Eq. B. 1, cb. 2, ^ 2 ; Beverley’s case, 4 Co. R. 124, 126, h; 
Tourson’s case, 8 Co. R. 338; 3 Bac. Abridg. Idiots and Lunatics, C. 
and F. 

1 See AddUon v. Dawson, 2 Yern. 078 ; Welby v, Welby, Tothill, R. 
164 ; Wright v. Booth, Tothill, R. IGO ; Shclford on Lunatics, ch. G, ^ 1, 
p. 252 ; 1 Fonbl. Eq. 13. 1, ch. 2, ^ 2, and note (A) ; Wilkinson v. Bray- 
field, 2 Vern. 307, See Clark v. Waid, Trcced. Chan. 150 ; Ferres 
Ferres, 2 Eq. Abrid. C95 ; 3 Bac. Abrid. Idiots and Lunatics, F. What 
circumstances afford proofs or presumptions of insanity, arc not fit topics 
for discussion in this place, but more properly belong to a treatise on 
Medical Jurisprudence. There arc many reported cases in which the sub¬ 
ject is discussed with great ability and acuteness. See Shelford on Luna¬ 
tics, ch. 2, p. 35 to 74 ; Attorney-General v. Parnlher, 3 Bro. Ch. R. 441; 

1 Fonbl. Eq. B. 1, ch. 2, § 3, note (j:). See also Mr. Evans’s note to 

2 Poihier on Oblig. No. 3, p. 25. 

2 Beverley’s case, 4 Co. R. 124 ; Co. Litt. 247, a. 

3 Ibid.; 4 Black. Comm. 25; 3 Bac. Abridg. Idiots and Lunatics, A. 
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and although, in strictness of law, the drunkard has less 
ground to avoid his own acts and contracts than any 
other non compos mentis ; ‘ yet Couiis of Equity will re¬ 
lievo against acts done, and contracts made by him, 
while under this temporary insanity, where they are pro¬ 
cured by the fraud or imposition of the other party.® 
For whatever may be the demerit of the drunkard him¬ 
self, the other party has not the slightest ground to 
claim the protection of Courts of Equity against his 
own grossly immoral and fraudulent conduct.® 

§ 2ol. But to set aside any actor contract on account 
of drunkenness, it is not sufficient, that the party is un¬ 
der undue excitement from liquor.'* It must rise to that 
degree which may be called excessive drunkenness, 
where the paity is uttcrl}’^ deprived of the use of his rea¬ 
son and undeistanding; for in such a case there can in no 
just sense be said to be a serious and deliberate consent 
on his part; and without this, no contract or other act 
can or ought to bo binding by the law of nature.® If 


^ 3 Eac. Ahrulo^. hhois and Lunatk^^ A. 

‘-i 1 Fonhl. Eq J3. I, ch. 2, ^ 3; Johnson v. Mcdlicolt, cited 3 P. Will 
130, note (A ); Cooley l\ Ranken, 11 Miss. 642. 

See Cook V. Clayworlli, 18 Vcs. 12; Cillovvay r. Witherspoon, 5 Ire¬ 
dell, Eq. R. UH The nia\iin lias sometimes been laid down, Qi/i jKCcat 
(bnus, luat sobnm, Hendrick v. Hopkins, Cary, U 93. But even at law, 
drunkennr^b is a good defence against a deed executed by a paity when so 
drunk that ho docs not know what he is doing. Cole w. Rohm*-, Bull. N. 
P 1/2. Gore v.Gibson, 13 M. & W. 623 ; Eirrctt r. Buxton, 2 4.ikeiis, 
167. See 3 Shelford on Lunatics, ch. I^p. 276 ; Id. 301. 

^ Pittinger u. Pittingor, 2 Green, Ch. R. 1 j 6. See Ciane r. C’onklin, 
Saxton, Ch. R. 346 , Hutchinson v. Tindal, 2 Green, Ch R. 3'57. 

^ 1 Fonhl. Eq. B. 1 , ch. 2, ^ 3; Cook o. Claywoith, 18 Yes. 12, Rey- 
nolds r. Waller, 1 Wash. 11. 207; Rutherfoid t*. Rutf, 1 Dcssaus. R. 
350 ; Wade v. Colvert, 2 Rep. Const. Ct, 27; Peyton v. Rawlins, 1 
Hay w. 77. Sir Joseph .lekyll is said to have intimated an opinion, that 
the having been lu drink is not any reason to relieve a man against any 
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there be not that degree of excessive drunkenness^ then 
Courts of Equity will not interfere at all, unless there 
has been some contrivance or management to draw the 
party into drink,^ or some unfair advantage taken of his 
intoxication, to obtain an unreasonable bargain or bene¬ 
fit from him.® For, in general, Courts of Equity, as a 
matter of public policy, do not incline, on the one hand, 
to Iciid their assistance *to a person who has obtained 
an agreement,or deed from another in a state of intoxi¬ 
cation ; and on the other hand, they are equally unwil¬ 
ling to assist the intoxicated party to get lid of his 
agreement or deed, merely on the ground of his intoxi¬ 
cation at the time. They will leave the parlies to their 
ordinary remedies at law, unless there is some fraudu¬ 
lent contrivance or some imposition practised.® 


Jcotl or n groom exit gained from him to encouiage duinlcenncss. iS!rrtt5, if 
through the nianagem'^nt or contmaiicc of him who gained the deed, &c., 
the party Iromwhotn the deed has been gained was diawn into drink. 
Johnson v. Medlicolt, 1731, cited 3 P. Will. 130, note A. JJut this dis- 
liuction seems wholly unsaiibfactory^ for in each case it is the fraud of the 
party who obtained the deed or agreement which constitutes the ground 
of declaring it invalid , and the fraud is in morals and common sense the 
same, Mhcthm the drunken party has been enticed into the drunkenness, 
or becomes the victim of the cuntiing of another, who takes advantage of 
his mental incapacity. The case of Cook v. Clay worth, (18 Vcs. 12,) 
requires no such distinction, vsliere the circumstances indicate fraud. In 
this last case, Sir William Grant said- “As to that extreme state of 
intoxication, that deprives a man of his reason, I apprehend that eten at 
law it would invalidate a deed obtained from him while in that condition.” 
See, also, Cole v. Robins, Buller, N. J*. 172, Wigglcsworth v. Steers, 
1 lien. & Munf. 70. ^ 

1 Hotchkiss V. Portson, 7 Yerg. G7; Harvey v. Peaks, 1 Munf. 619. 

2 Cook V. CJayworth, 18 Ves. 12; Say v. Barwick, 1 Vcs. & Bcames, 
195; Campbell v. Cat 4 ^hani, 1 Bibb, R. 40G , White v, Cox, 3 Hay w. R. 
82; Wigglesworlh Steers, 1 Hen. & Munf 70; Taylor u. Patrick, 
1 Bibb, R. 168. 

3 Cook V. CJayworth, 18 Ves. 12; Ncwland on Contracts, eh. 22, p. 
365, Rich v. Sydenh^i 1 Ch. Cas. 202. 
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i§ 232. It is upon this special ground’that Courts of 
Equity have acted hi (sases where a broader principle 
has sometimes been supposed to have been upheld. 
They have, indeed, indiiectly, by refusing relief, sus¬ 
tained agicements, which have been fairly entered into, 
although the paity was intoxicated at the time.^ And, 
especially, they have refused lelicf where the agree¬ 
ment was to settle a family dispute, and was in'itself 
reasonable.® But they have not gone the length of 
giving a positive sanction to such agreements, so 
entcicd into, by enforcing them against the paity, or 
in any other manner than by lefusing to inteiforc in 
his favor against them!® 

§ 23 >. In legaid to drunkenness, the wiitcis upon 
natuial and public law adopt it, as a general piinciple, 
th.at contiacts made by persons in liquor, even though 
their diunkennoss be voluntaiy, aie utterly void; be¬ 
cause tliey aic incapable of any deliberate con'Jcnt, in 
like m inner as person's uho aie in.'^ane, or non compvUs 
mentis. The lule is so laid doun by Ileineccius,^ and 
PufTembnl.^ It is adopted by Pothier, one of the 
purest of jmists, as an axiom which requires no illus- 
tration.*® lleineccius, in discussing the subject, has 
made some sensible ob'servations. Either (says he) the 
drunkenness of the paity entering into a contract, is 
excessive or modciate. If moderate, and it did not 


^ Cook Cltiywortli 18 Ves 12 Sec, albo, 5 Barn Cle«;s^^ 170 

2 Curry v Corrv, ^Yts R 10 See Stockley v Stocklty, 18 Ves R 
30 , Ounnage v White, 1 Swanst. R. 137, 150. 

3 bee CrdgjT v Holme, cited 18 Ves 14, and note (C) at the Rolls, 1811. 
^ Htinecc. Elem Jur Natur Lih 1, ch U, i 392, and note, ibid 

C PufTend Law of Nat and Nat. B I, ch 1, ^ 8. ^ 

6 Polhier Traito des Oblig. n. 49 Seo also 2 Evans, Polhier on Ohi%. 
No 3, p. 28 ’ ^ 
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quite so much obscure his understanding, as that ‘he 
was ignorant with whom or for what he had contracted, 
the contract ought to bind him. But if his drunken¬ 
ness was excessive, that could not fail to be perceived; 
and, therefore, the party dealing with him must have 
been engaged in a manifest fraud; or, at least^, ^le 
ought to impute it to his own fault, that he had 
with a person in such A situation.^ The Scottish Law 
seems to have adopted this distinction ; for by that law 
persons in a state of absolute drunkenness, and conse¬ 
quently deprived of reason, cannot bind themselves by 
any contracts. But a lesser degree of drunkenness, 
which only darkens reason, has hot the efibet of annul¬ 
ling contracts.® 

§ 234. Closely allied to the foregoing are cases, where 
a person, although not positively compos, or Insane, 
is yet of such great weakness of mind as to be unable 
to guard himself against imposition, or to resist imp^r* 
tunity or undue influence. And it is quite immaterial 
from what cause such weakness arises ,* whether it 
arises from temporary illness, general mental imbecility, 
the natural incapacity of early infancy, the infirmity of 
extreme old age, or those accidental depressions which 
result from sudden fear, or constitutional despondency, 
or overwhelming calamities. For it has been well 
remarked, that, although there is no direct proof that a 
man is non compos, or delirious, yet, if he is a man of 
weak understanding, and is harassed and uneasy at the 
time, or if the deed is executed by him in exlrenm, or 
when he is a paralytic, it cannot be supposed that he 


i^HeinecG. Juris. Nai.'Lib. I, ch. 11, ^ 393, note. 

* Erskine, last. 6.1, tit. 1, ^ 15, p. 485 ; 1 Madd. Ch. Pr. 339; 1 Stair, 
Inst. B. 1, tit. 10, ^ 134 S Stair, In&t. B. 4, tit. 30, $ 49. 
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hafl a mind adequate to the business which he was 
about, and he might be very easily imposed upon.^ 

§ 235. It has, indeed, been said by a learned Judge, 
that if a weak man give a bond, and there be no fraud 
or, breach of trust in the obtaining of it, equity will 
nob nset aside the bond only for the weakness of the 
oh^^r, if he be compos mentis; neither will a Court of 
Equity measure the size of peo^e’s understandings or 
capacilio'?, there being no such thing as^ an equitable 
incapacity, where there is a legal capacity.® But what¬ 
ever weight there may be in this remark, in a general 
sense, it is obvious that weakness of understanding 
must constitute a most material ingredient in examining 
whether a bond or other contract has been obtained by 
fraud, or imposition, or undue influence; for, although 
a contract, made by a man of sound mind and fair 
understanding, may not be set aside, merely from its 
beSbg a rash, impiovident, or hard bargain; yet, if the 
same contiact be made with a person of weak under¬ 
standing, there does arise a natural inference, that it 
was obtained by fraud, or •circumvention, or undue 
influence.® 


1 1 Fonbl Eq B. I, ch. 2, ^ 3 

2 Sir Jwph Jekyll, in Osmond v Filzroy, 3 P. Will. 129, 130, Sec, 

also, cx parte Allen, 15 Mass 11. 58. » 

3 1 Fonbl. Lq B. 1, ch. 2, ^ \ note (r) , Blackford v Christian, 
1 Knapp, R 73, 77, Clarkson v Han\^ay, 2 P. Will 203, Gartside v, 
isherwood, 1 Bro. Ch. R. Appendix, 569, 560, 661 —Lord Ihutlow is 
said to have remarked, m GrifTin v. Do Veulle, (3 Wooddes Lcct App. 
10,) that hie admitted, “ That this Court would not set aside the voluntary 
deed of a weak man, who is not absolutely non contpo^f nor any deed of 
improvidence or profuseness, for these reasons merely, where no frand^ 
appears) as was laid down by Sir Joseph Jekyll, in Osmond v. Fitzroy, 3.^ 
Will. 130. But he said, that Sir Joseph Jekyll might have been 

to add, that from these ingredients there might be made out and 
a collection of facts, that thei;^wa8 fraud and tnisreppssntsU^ljt 

BQ. JUR. — VOL. I. 
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§ 236. It has been asserted by another eminent 
Judge, that it is not Sufficient to set aside an agreement 
in a Court of Equity, to suggest weakness and indis¬ 
cretion in one of the parties, who has engaged in it; 
for, supposing it to be in fact a very hard and uncon¬ 
scionable bargain, if a person will enter into it,^th 
his eyes open, Equity will not relieve him upoftT^ 
footing only, Unless hh can show fraud in the party 
contracting with him, or some undue means, made use 
of to draw him into such an agreement’ But this 
language, if maintainable at all, requires many qualifi¬ 
cations ; for, if a person is of a feeble understanding, 
and the bargain is unconscionable, what better proof 
can one wish of its being obtained by fraud, or impo¬ 
sition, or undue influence, or by the power of the strong 
over the weak ? ® 


' ' 

The case of Osmond v, Fitzroy cannot be supported but upon the mixed 
ground of Lord Southampton’s extreme weakness of understftndinp, as 
well as the situation of Osmond.” And in Mr. Cox’s note to 3 P. Will. 
181; he is represented to hayests^ed, ^^Tiiat in almost every case upon 
this sabject, a principal ingredient was a degree of weakness, short of a 
legal incapacity.” Mr. Maddock seems to think, that Osmond v. Efl^roy 
went principally upon the ground of the relation between the parties, 
(servant and master) ; and he holds the doctrine of Sir Joseph Jek^^l the 
most conformable to the authorities. 1 Madd. Oh. Pr. dSB. See 
Stock on Lunacy. ^ 

1 Lord Hardwicke, in Willid v. Jernegan, 2 Aik. R. 251. 

^ See MaJinv. Malin, 2 Johns. Ch. R. 238 ; Shelford on Lunhtics, ch. 6, 
^ 8, p, 368, 367, 268, 272; White v. Small, 2 Ch.'^aB. 103 ; Bridgman r. 
Green, 2 Ves. 627; Clarkson v. Hanway, 2 P. Will. 203; Bennett v. Wade, 
2 Atk. 325, 529 f Nantes v. Coirrick, 9 Ves. 181, 182; Willan v. Willan, 
10 Vee*73; Blackford u. Christian, 1 Knapp, R. 73 to 87 j Griffith y. 
dRobhifie, 3 Sfadd. R. 191; Ball v. Maouio, 8 BJigh, R. 1, (new series) • 
C, f 89^.(aew series); 1 fonbl. Eq. B. 1, ch. 2, $ 8, note 

Par. R. 70 ; Dodds v. Wilson, 1Const. 

; Newland on Contracts, ch. 32, p. ^63 ; G^tsidc v, 
]^h0i#OQ|l} i 'JkO, 660, 661.^ In truth, there Val ttot the 
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• § 237. The language of nnotKer eminent Jadg;^, in » 
very recent case, is far- more sa^factoi^ and compre¬ 
hensive, and applies a modfe 'Of r^soninig to ttf® subject 
compatible at once with the dictates of common'^'^f^i^ 
and legal exactness, and propriety. ‘*^^e |a%’^,C^d 
Lpj^ Wynford,) f‘wiU not assist a mattj who is c^pahle 
ff^tiiking care of his own inti^est, except in ds|is 
where he has" been imposed itpon by» deceit) .a^inst 
which ordinary prudence could not protect hinj. If a, 
person of ordinary understanding,- on whom.no fraud 
has been practised, makes an imprudent bargain, no 
Court of Justice can release him from it* Inadequacy 
of consideration is not' a substantial ground for setting 
aside a conveyance of property. Indeed, from the fluc¬ 
tuation of prices, owing principally to the gambling 
spirit of speculation that now unhappily prevails, ih 
would be difficult to determine, what is an adequate 
pj^ce for any thing sold. At the time of the sale the 
buyer properly calculates on a rise in the value of the 
article bought, of which he would have the advantage. 
He must not, therefore, complain, if his speculations are 
disappointed, and he becomes a loser, imstead of .'a 
gainer by his bargain. But those who, from imbecility 


of Wttiis V, Jernegan, 2 Atk. 251; but merely of a sanguioe and ardent 
temper wd imagination, speculating with rashness upon the hope of 
imaginal^ profits. And, indeed, it appears, thal4}ie speculation might have 
been profitable, but for the party’s insisting upon an exorbitant premium^ 
for the lottery ticket^, until the market had fallen, . The weakness alluded ^ 
to in this case by Lord Hardwicke, wSs probably not so. much incapacity 
of mind as credulity or want of judgment ; for Me;cpressly negatives any)^ 
fraud or imposition. See Lord Eldon’s remark# in Huguenin v- Basley^-^ 
14 Ves. 290; Pox v. Macieth, 2 Bro. Ch. R. 420; 2.Hovend. Suppt. 
note to 9 Ves. 182 ; SheMT. on Lunatics, Jnt^^ ^ 2, p. fiOi dtc-; weill 
^ 3, p. 266, 267, 268; 2^2. See also Lewis t 

Eq. B. 1, ch. 2, ^ 3, and note- (r) ; Harvey'M 


1 See Warner o. Banieli 


rood. & Min.403j^;? 
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of mind, arc incapable of taking care of lliemsclves, 
are under the special protection of the law. The 
strongest mind cannot alwaj’s contend with deceit and 
falsehood. A bargain, therefoie, into which a weak 
one is drawn, under the inllucnce of cither of those, 
ought not to be held valid, for the law requires that 
good faith should be observed in all transactions Be¬ 
tween man and man.” * And, addressing himself to the 
caho before him, he added, ‘-If this conveyance could 
be impeached on the ground of the imbecility of 
only, a sufficient case has not been made out to render 
it invalid; for the imbeeilitv must bo such as would 
justify a jury, under a commission of lunacy', in putting 
his properly and person under the proteclion of the 
Chancellor. But a degice of weakness of intcllccl, liir 
below that which would justify such a proceeding, 
coupled uith other circumstances, to show that the 
weakness, such as it was, had been taken advantage of, 
will be sufficient to set aside any important deed.” * 

§ 238. The doctrine, therefore, may be laid down 
as generally true, “ that the acts and contracts of per¬ 
sons uho are of weak understand in gs,® and 'who are 
thereby liable to imposition, will be held void in 
Courts o'f Equity, if the nature of the act or contract 
justify the conclusion that the party has not exercised 
a deliberate judgment, but that he has been imposed 
upon, circumvented, or overcome by cunning or artifice, 
or undue influence.” ^ [But the simple tact that the 


^ Blackford v. Christian, 1 Knapp, R. 77. Seo Gartside v. Ishcrwood, 
1 Rro. Ch. R. App. 500, 561. 

^ See Hunt v, Moore>2 Barr, 105. 

3 See Gartside v. IsherwooJ, 1 Bro. Cli. R. App. 560, 561 ; Hippy v. 
Grant, 4 Ired. Eq. R. 443. — In the Treatise on Equity, (I Fonhl. Eq. 
B 1, ch. 2, § 3,) it is laid down that the protection of Courts of Equity 
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intellectual capacity of one party to a contract is 
beloAv that of the average of mankind, does not alone 
furnish sufficient ground for setting aside the con¬ 
tract.'] The rule of the Common Law seems to have 
gone further in cases of wills (for, it is said, that, per¬ 
haps, it can hardly be extended to deeds without cir¬ 
cumstances of fraud or imposition); since the Common 
Law requires that a person, to dispose of his property 
by will, should be of sound and disposing memory,= 
which imports that the testator should have under¬ 
standing to dispose of his estate with judgment and 
discretion ; and this is to be collected from his words, 
actions, and behavior at the time, and not merely from 
his being able to give a plain answer to a common 
question." But, as fraud in regard to the making of 
wills of real estate belongs in a peculiar manner to 
Courts of Law,^ and fraud in regard to personal estate 
to the Ecclesiastical Courts, although sometimes le- 
licvable in Equity, that part of the subject seems more 
proper to be discussed in a different treatise.® 


“is not to be extended to every person of a \^eak understanding, unless 
there be some fiaud or surprise ; for Courts of Equity would have enough 
to do if they were to examine into the wi-.doin and prudence of men in 
disposing of their estates. Let a man be wise, tboreforo, or unuise, if 
he be legally compos menhs, he is a disposer of his property, and his will 
stands instead of a reason. S. P. Bath and MontagiicS case, 3 Cli. 
Cas. 107. 

^ IMann v. Bctterly, 21 V’erm. TL 320. 

2 [See the late case of Waring v, Waiing, 6 Moore, P. C. R ‘jH, 
where the subject is ably examined.] 

^ 1 Fonbl. Eq. 13. 1, ch. 2, ^ 3, and note (i/) and , DoiugalS case, 
2 Vcs. R. 107, 40S; Attorney-General v. Parmenlcr, 3 Brown, Cb. R. 
411; Id. 1 Fonbl. P]q. B. 1, ch. 2, ^ 3, note (r). 

4 Scf3 Gould V. Gould, 3 Story, R. 537. 

1 Fonbl. Eq. B. 1, ch. 2, ^ 3, and notes (?/) and (r) ; Ante, § 184 ; 
Allen V, Maepherson, 5 Beavan, R. 463; S. C, on appeal, 1 Phillips, Ch. 
R. 133. 


23* 
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§ 239. Cases of an analogous nature may easily be 
put, where the party is subjected to undue influence, 
although in other respects of competent understand¬ 
ing.^ As, where he docs an act, or makes a contract, 
when he is under dures.s, or the influence of extreme 
terror, or of threats, or of apprehensions short of 
duu'ss. For, in cases of this soit, ho has no free will, 
but .stands in rincvlis. 'And the constant rule in F(|uity 
is, that, where a paity is not a fice agent, and is not 
cqu.al to protecting him.'^clf, the Court will protect 
him.^ The maxim of the Common Law is : Quod alias 
honum d juslum cst, &i per vim vcl fravdem pelatur, 
malum d injuslnm effidlur? On this account Cuiuts of 
Equity watch with exircmo jealousy all contracts made 
by a party w'hile under impiisonment; and, if tlierc is 
the slightest ground to .'su.spcet oppression or impo.si- 
tion in ;^uoh case.s, they will'."-et the eontract.s a'^ide.'* 
Circumstances, also, of extreme necc.ssity and di^.tress 
of the party, although not accompanied by any dii-ccL 
restraint or duress, may, in like manner, so entiiely 
overcome his free ageftcy as to justify the f'ouit in 
setting a.side a contract made by him, on account of 


1 h)ce Debenliam Ok, 1 Vcs. ‘J7C ; Cury y. Cory, 1 Ves, 19 ; Young 
V, Peachy, 2 Atk. 251; 1 Madtl. (.h. Pr. 215, 210 ; Whitchorii o. IIiuls, 
1 Munf. 557 ; Gpst v. Frazier, 2 Lilt, 778; Branch v. Ilurst, 3 Dcboius. 
273 ; McCormick v. !Mcilin, 5 Blackf. 509. 

^ Evans r. Llewellyn, 1 Cox, U. 310; Crome v. Ballard, 1 Vcs, jr. 
215, 220; Hawes v. Wyatt, 3 Bro. Ch. IL 158; Jciemy on Etjuity 
Juried. B. 3, Pt. 2, ch. 3, ^ 1 ; 2 Eq. Abridg. 183, pi. 2; Glib. Eq. IL 0; 
3 P. Will. 294, note A’; Attorney-General i\ Soiilhcn, 2 Vern. 11. 497. 

3 3 Co. R. 78. 

4 Hoy y. Duke of Beaufort, 2 Aik. 100; Nichols v. Nichols, 1 Atk. 
409; Hinton v, Hinton, 2 Ves. 631, 635; Falkncr y. O’Brien, 2 B. & 
Beau. 214 ; GrifTilh v. Spratley, 1 f’ox, 11. 333 ; Undorhill v, Harwood, 
10 Ves. 210; Attorney-General v, Soutlien, 2 A'^orn. Pt. 197. 
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some oppression, or fraudulent advantage, or imposition, 
attendant upon it.^ 

1 See Gould V. Okeden, 3 Uro. Pari. R. 560 ; Uosanqnct v. Dashwood, 
Cas. Temp. Talbot, 37; Proof r. Ilines, Cas. T. Talb. Ill; Hawes v. 
Wyatt, .3 Bro. Ch. R. 15G ; Picket v. Loggon, 14 Ves. 215; Beasley v. 
MajTfjrelh, 2 Sch. & Lofr. 31, 35 ; Oirpenter v. Elliot, cited 2 Vos. jr. 
491; Farmer v. Farmer, 1 House of Lor^s Cases, 721 ; Wood v.^ Abrey, 
3 Madd. R. 417; Ramsbottom v. Parker, 6 M.uld. R. 0 ; Eilzircrald y. 
Rainsfoid, 1 B. & Boalt. K. 37, note (d); Underhill r. Harwood, 10 Ves. 
210 ; 1 Fonld. Eq. B. 1, cli. 2, ^ 9, note (e) ; (^rowe r. Ballard, 1 Ves. jr, 
215, 220; Iliifjucnin t\ Baslcy, 11 Ves. 273; Newland oa Contracts, 
ch. 22, p. 362, &c .; Ib. p. 365, &c. — The doctrine of the Common Law, 
upon the subject of avoiding contracts upon the ground of mental weak¬ 
ness, or force, or undue inilut^nce, docs not seem, in any essential manner, 
to dilTer fioin that adopted in the Roman Law, or in the law of modern 
continental Europe. Thus, wo find in the Roman Law, that contracts 
may be a\()id<’(l, not only for incapacity but for menial imbecility, tlie use 
of force, or the want of liberty in regard to the party contracting. Ait 
Pr.plor, QiHid metns causa gestiim ent, ratiim non habebo. Big. Lib. 4, 
lit 2,1. 1. But then the lorcc, or fear, must be of such a nature as may 
well (jveieornc a firm man. Metiiin aecipiendum, Labeo dicit, non quem- 
libet iimorem, sed majoris inalitatis. Dig. Lib. 4, lit. 2, 1. 5. The parly 
must he intimidated by the apprclu iision of some serious evil of a piescnt 
and pressing nature. Metum non vani hominis, eed qui mcrito et in 
hoininem coristanlissimum cadat; D^g. Lib. 4, tit. 2, 1. 6. He must act, 
IMeiu iiijjoris malitaiis ; and feel, that it is immediate ; Metum presentcra 
acciperc dLhomus, non su>i)ieu)nein infereiidi ejus. See Dig.Lib. 4, lit. 2, 
1. 9; 1 Doinat, (>ivil Law, B. 1, tit. IS, ^ 2, art. 1 to 10. Pothier gives 
bis assent to this general d«>ciriiic; but he deem.s the Civil Law too rigid 
in requiring the inenare or force to be bueh as might intimidate a constant 
or firm man ; and very pioperly thinks, that regard should be had to the 
age, se\, and condition of the parlies. Polhier on Ohlig. ri. 25. Mr. 
Evans thinks that any contract produced by the actual inliinidaliori of 
another, ouglil to be held void, whether it were the result of per^^onal 
infirmity meicly, or of such circumstances as might ordinarily pioduce 
the like effect upon others. 1 Evans, Polhier on Ohlig. ii. 25, iu>*o (a,) 
p 18. The Scottish Law seems to have followed out tiie line of n^ason- 
ing of the Homan Law with a scrupulous deference and closeness, 
Ersk. Inst. B. 4, tit. 1, ^ 20. The Scottish Law also puts the case of 
imposition from weakness upon a clear ground. “Let one be ever so 
subject to imposition, yet, if ho has understanding enough to save himself 
from a sentence of idiocy, the law makes him capable of managing his 
own alfairs); and consequently his deeds, however hurtful they may be 
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§ 240. The acts and contracts of infants, that is, of 
all persons under twenty-one 3 'ears of age, (who are 
by the Common Law deemed infants,) are a fortiori, 
tre.ited as falling within the like predicament. For in- 
liints arc bj' law generally treated as having no capacity 
to bind themselves, from the want of sufficient reason 
and discernment of underst.anding; and, therefore, their 
grants and those of lunatics are, in many respects, 
treated as parallel both in law and leason.i There arc, 
indeed, certain excepted cases, in which infants are 
permitted by law to bind themselves by their acts and 
contracts. Eut these arc all of a special nature ; as, 
for instance, infants may bind themselves by a contract 
for necessaries, suitable to their degree and (juality ; “ 
or by a contract of hiring and services for w'ages ; ^ or 
by some act which the law requires them to do."* And, 
generally, infants are favored by the law, as well as 
b^' Equity, in all things w'hich are for their benefit, sind 
are saved from being prejudiced by any thing to their 


to himself, must be effectual, uhIcSkS evidence he brought, that they have 
been drawn, or oxloit6d from him hy unfair practices. Yet where lesion 
(injury) in I he deed and facility in the grantor concur, the most slender 
circumstances of fraud or circumvention are suflicient to set it nside.” 
Ersk. Inst. 15. 4, lit. 1, ^27. Mr. 15ell has also slated the same principle 
in the ScoUibh Law with great clearness. There may be in one of per¬ 
fect age a degree of weakness, puerility, or prodigality, wdiicb, allhoiigh 
not such as to justify a verdict of insanity, and place him under guardian¬ 
ship, as insane, may yet demand some protection for him against unequal 
or gratuitous alienation. 1 Dell, Comm. 139, See Harvey v. Mount, 
8 Deavan, R. 439. 

1 1 Fonbl. Eq. B. I, ch. 2, ^4. 

2 Zouch V. Parsons, 3 Burr, 1801; 1 Fonbl. Eq. B. 1, ch. 2, ^ 4, and 
notes (y) and (a ); Co. Litt. 172 a. 

3 Wood V. Fenwick, 10 Meea. & Welsh. 195. {Contra^ in America, 
Peters v. Lord, 18 Conn. 337; Bingham on Infancy, (Bennett’s Ed.) 
p. 90, and note 3. And see Regina t?. Lord, 12 Q. B. Rep. 757.] 

^ People v. Moores, 4 Denio, 518; McCall v. Parker, 13 Mete. 372. 
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disadvantage.* But this rule is designed as a shield 
for their own protection it is not allowed to operate; 
as a fraud or injustice to others; at least not where a 
Couit of K(|uity has authority to reach it in cases of 
meditated fraud.® 

§ 2-11. In regard to the acts of infants, some are 
voidable and some arc void; and so, also, in regard to 
their contracts, some are voidable and some are'void. 
Where they are utterly void, they are fiom the begin¬ 
ning mere nullities, and incapable of any operation. 
But w hero they are voidable, it is in the election of the 
infant to avoid them, or not, which he may do, when 
he anives at full age. In this respect he is by law dif¬ 
ferently 2 )laocd from idiots and lunatics; for the latter, 
as we have seen, are not, [in England] or at least may 
not, at Liw, be allowed to stultify themselves. But an 
infant may, at his coming of ago, avoid or confirm any 
void.ibic act or contract .at his pleasure. In general, 
wlicro a contract may be for the benefit or to the pre¬ 
judice of an infant, lie may avoid it as rvell at law as 
in Eijuity. Where it can never be for his benefit, 
it is uttei ly Amid.'* And in respect to the acts of infants 
of a moie .solemn nature, such as deeds, gifts, and 
graritf^, this di.stinction has been insisted on, that such 
as do take efl'oct by delivery of his hand are voidable; 
but such as do not so take effect are void.'* 

§ 2i2. But, iiidcpendcntly of these gcner.al groniuls, 

^ 1 Fonl)l. Ibq U. 1, ch. 2, ^ 4, and notes (y) and {ft). 

^ See 1 Fonbl. Kq. B. l,ch. 2, §4, note (::) ; Zouch v. Parsons, 3 Burr. 
Ift02. 1 Aintwicaii Loading Cases, tit. Infancy. 

1 Fonhl. Kq. B. 1, di. 2, ^4, notes {y), (z), (A) ; Zouch v. Parsons, 

3 Butr. 1801, lt-07. 1 Leading Cases, lit. Infancy. 

4 Zouch V, Parsons, 3 Burr. ll. 1794; Porkins, $ 13, iSce 8 American 
Jurist, 327 to 330, 
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it is clear, that contracts made and acts done by infants 
in favor of persons kuoixing their imbecility and want 
of discretion, and intending to take advantage of them, 
ought, upon general principle'!, to bo held void, and set 
aside, on account of fraud, circumvention, imposition, 
or undue influence. And it is upon this ground of an 
inability to give a deliberate and binding consent, tliat 
the nullity of suth acts and contracts is constantly 
^ut by publicists and civilians.^ Infms non imillum a 
fiirioso (listed. 

§ 243. In regard to femes covert, the case is still 
stronger; for, generally speaking, at law they hax'o no 
capacity to do any acts, or to enter into any contiacts; 
and such acts and contracts are treated as meic nnlli- 
tic‘5. And, in this respect, Equity generally follows the 
law.® I'his disability of raairicd women proceeds, it is 
said, upon the consideration, that, if they were allow'cd 
to bind themselves, the l.iw liaving vested their piopcity 
in their husbands, they would be liable on their engage¬ 
ments, ■without the means of answ'eiing them. And if 
they xveie allow'cd to bind their husbands, they might, 
by the abuse-of such a pow<'r, involve their husbands 
and f.imilics in ruin.“ Eut perhaps the raoie exact 
statement would he, that it is a fundamental policy of 
the Common Law, to allow no diversity of inteiests 
between husband and wife ; and for this purpose it is 
necessary to take from the wife all power to act for 
herself without Ins consent; and to disable her, even 
with^his consent (for her own protection against his in¬ 
fluence) from becoming personally bound by any act or 


1 See Ante, $ 222, 223; Ayliffe, Pand. B. f, tit. 38, p. 216, 217. 

2 1 Fonbl. Eq B. 1, ch. 2, § 6. 

I Fonbl. Eq. B 1, ch. 2, ^ 6, note (A). 
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contract whatsoever, done in pais} Courts of Equity 
have, indeed, broken in upon this doctrine; and have, 
in many respects, treated the wife as capable of dispos¬ 
ing of her own sepa*’ato property, and of doing other 
acts, ns if she were a feme sole? In cases of this sort, 
the same principles will apply to the acts and contracts 
of a feme coecH, as would apply to her as a feme soh^ 
unless the circumstances give Hse to the presum'ption 
of fiaud, imposition, unconscionable advantage, or un¬ 
due influence.® 

§ 244. Of a kindred nature to the cases already con- 
sidoied, are cases of bargains of such an unconscionable 
natuie, and of such gross ineqtfelity, as naturally lead 
to the presumption of fraud, imposition, or undue influ-» 
ence. This is the soit of fraud to which Lord Hard- 
wicke alluded, in the passage already cited,^ when he 
said, lliat they were such bargains as no man in his 
seii'^es and not under delusion would make, on the one 
hand, and as no honest and fair man would accept, on 
tlic other, being inequitable and unconscientious bar¬ 
gains.® Merc inadequacy of price, or any other ine¬ 
quality in the bargain, is not, however, to .be understood 
as constituting, sc, a ground to avoid a bargain in 


1 Soc Comyns, Di^j. Ba)ori and Itmc, D. 1, E. 1 to 3, II. N. O. P. Q.; 
Id. (’lianccry, 2 M. 1 to 16. 

~ Sec on this subject the learned notes of Mr. Eonblanque in 1 FonbJ. 
Eq. Jl. 1, ch. 6, notes (A) to (s) ; Clancy on Rights, Szc , of Husband 
and Wife ; and Roper on Ilusband and Wife ; Com. Dig. Chaiiceiy, 2 M. 

1 to 16. 

3 Sco 1 Fonbl. Eq. B. 1, cb. 2, ^ 8; Dalbiac r. Dalbiac, 16 Vcs. 115. 

4 Ante, ^ 188; Mitf. PJ. Eq. by Jeremy, 132, 133, 134 ; Roosevelt i;. 
Fulton, 2 Cowen, R, 12i); McDonald v, Neilson, 2 Cowen, R- 139. 

5 (dieslcrficld v, Janssen, 2 Vcs. 155 ; 1 Fonbl. Eq. B. 1, ch. 2, ^ 9, 
note (p). Harvey r. Mount, 8 fieavan, R. 439. 
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Equity.^ For Courts of Iniquity, as well as Courts of 
Law, act upon the ground that every person who is 
not, from his peculiar condition or circumstances, under 
disahilily, is entitled to dispose of l*is property in such 
manner and upon sucli terms as he chooses; and whe¬ 
ther his bargains arc wise and discreet, or profitable or 
unprofitable, or otherwise, arc considerations, not for 
Courts of Justice, Init Tor the parly himself to deliber¬ 
ate upon. 

§ 245. Inadequ.icy of consideration is not, thim, of 
tself, a distinct principle of relief in Equity. The 


• I Griililli r. Sprallcy, 1 Cox, U. 383 ; Copis v, Middlrton, 2 -M.ulJ. IJ. 
409; CullL'r v Brown, 1 Cox, R. 4Q8; Low l\ J^ajchnid, 8 133; 

W'eatoni i\ 3 Vcs. & BtMiii. Ji, 1^0; ]Va}Ior v. 1 yiiii, 

& Stu. R. riOj ; 1 FunbL Rt[. 13. I, cli. ti, 9, note (d) ; Oc^^iood i?, 
Franklin, 2 Julius. Cli. R. 1 ; Boiell v. ILuin, 2 Haro, U 110, ‘100. In 
LU^c, !jMr. Vice-Clianccllur Wigrarn said : ‘‘ Now wjili lospttt to the 
adequacy of the cons.deration alone, cuiibidered apart from the alleged 
iiiiprovidcnco in the iriannor of tnllin^Tj I certuinly uiideist.iid the rule ot 
ilie Court to be that, even in oidiriary eases, and a fortion in cases of 
salts by public auction, inerc inadequacy of consideration is not a ground 
even for relesing a dcciC(3 for specific peiformance of an unexecuted con¬ 
tract, (WJiiie r. Damon, Ex paile Latham,) and still can it bo a 
ground for ra^tiiiding an executed contiact. Tlio only excepMon which J 
bedieve can be staled, is, wlurc the inatlcquacy of cmiMderaimn is so gross, 
as of itself to prove fiaud or imposition on llie part of the purchaser. 
Fraud in the purchaser is of the cosence of tlic obj'^etion to the contiact in 
such a case. The case must, how ever, be strong indeed, in which a Court 
of Justice shall say, that a pinchascr at a public auction, htdvvccii vvliom 
and the vendors tlierc has been no previous communication a/Tcefirig the 
fairness of the sale, is chargeable with fraud or imposition, only because 
his bidding did not greatly exceed the amount of the vciidoi's rcscived 
bidding. 1 am perfectly satisfied that the p]ainlill”s case cannot be sus¬ 
tained upon the ground of mere inadequacy. Another principle must 
be introduced. It must oe made out that the assignees were guilty of a 
breach of trust in fixing so low a reserved bidding as £900; and (as I 
have already observed) ilial the purchaser w'as bound to have ascertained 
that a breach of tru;»t had not been committed in that respect before he 
accepted the conveyance.” * 
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Common Law knows no such principle. The consi¬ 
deration, he it more or less, supports the contract. 
Commom sense knows no such principle. The value 
of a thing is what it Avill produce j and it admits of 
no precise standard. It must he in its nature fluctu¬ 
ating, and will depend upon ten thousand ditferent 
oircuinstanccs. One man, in the disposal of his pro¬ 
perty, may sell it for less than ailother would. He may 
sell it under a pressure of circumstances, which may 
induce him to part with it at a particular time. If 
Courts of Equity were to unravel all these transac¬ 
tions, they would throAV every thing into confu.sion, 
and set afloat the contracts of nJIhkiud.i Such a con¬ 
sequence would, of itself, he suflicient to show the 
iucunvouience and impracticahility, if not the injus¬ 
tice, of adopting the doctrine that mere inadequacy 
of consideration should form a di.stinct ground for 
relief. 

§litG. Still, however, there may ho such an un~ 
con.^(iouahloncss or inadequacy in a bargain," as to 
demonstrate some gro.'-s imposition or some undue 
influence,“ and in such cases Courts of Equity ought 
to inter fore, upon the satisfactory ground of fraud."* 
But then such unconscionahlene.ss or such inadequacy 
should he made out, as would (to use an expressive 
phrase) .shock the conscience, and amount in itself to 
conclusive and decisive evidence of fraud.^ And where 


< 


^ IVr Lord Ch. Laron Eyre, in GrilTith v. Spratley, I Cox, K. 583 ; 
1 MadJ. Ch. Tr. 213, 214; Warner v. Daniels, 1 Wood. & Min. 110. 

- See llarnct o, Dundass, 4 Larr. 178. 

3 See JJdrncU v. Spralt, 4 Iredell, Eq. II. 171. 

4 11 ) 1 ( 1 .; Gartside r. Ishorwood, 1 Bro. Ch. E. App. 538, 5G0, 561. 

3 Coles V, Trecothick, 9 Vcs. 240 ; Underhill v. Harwood, 10 Ves. 219 ; 
Copib V. Middleton, 2 Madd. K. 409 ; Stillwell v. Wilkinson, Jacob, R. 

hq. JUR. —VOL. I. 24 
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there are other ingredients in the case, of a suspicious 
nature, or peculiar relations between the partic.?, gross 
inadequacy of price must necessarily furnish the most 
vehement presumption of fraud.* 

.§217. The difficulty of adopting any other rule, 
which would not, in the common intercourse and busi¬ 
ness of human life, be found productive of serious 
inconvenience and erfdless litigation, is conceded by 
Civilians and Publicists; and, for the most part, the}' 
seem silently to abandon cases of inadequacy in bar¬ 
gains where there is no fraud, to the forum of con¬ 
science, and moral^ and religion. Thus, Domai. 
after renuuking thatWio law of nature obliges us not 
to take advantage of the necessities of the scllei', to 
buy at too low a price, adds: “Put because of the 
difficulties in fixing the just price of things, ami of tlu' 
inconveniencc.s, which would be too many and too 
great, if all sales were annulled, in which the tilings 
were not sold at their just value, the laws connive at 
the injustice of buyers, except in the sale of lands, 
where the price given fer them is less than half of 
their value.”** 8o that, in the Civil Law, sales of 
personal property are usually without redress; and 
even sales of immovable property arc in the same pre¬ 
dicament, unless the inadequacy of price amounts to 


280; Peacock v. Evans, 10 Ves. 512; (avyniic v. llcalon, 1 ]5ro. Cli. 
U. 0: Osgood V. Erunklin, 2 Johnt?. Ch. 11. 1, 23 ; S. (\ 11 Jolins. 
U. 527. 

1 ; 1 Fonbl. Eq. B. 1, ch. 2, ^ 9; note (<); Id. ^ 10, and notes 
(-) and (h) ; Td. 11 ; Jd. ch. 4, ^ 20 ; I Madd. Ch. Pr. 212, 213, 211 ; 
llo\v(3 V, Whcldon, 2 Ves. 510, 518 ; Com. Dig. Chancery, 3 M. 1 ; 
lliigucnin v. Basley, M Ves. 273. 

2 1 Bomat, Civil Law, B. 1, tit. 2, ^ 3, 9, art. 1. See also Ilcincccius, 
Elcni. I. N. et G. ^ 352 ; Id, ^ 340. 
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one half the value ; a rule purely artificial, and which 
must leave behind it many cases of gross hardship and 
unconscionable advantage. The Civil Law, therefore, 
in fixing a moiety, and confining it to immovable 
property, admits, in the most clear manner, the imprae- 
tioability of providing for all cases of this nature. 
rdm majom pretii (says the Code) si in, vcl paid' lints 
minom dhtraxcrU ; hiunanum est', ut vel prdium te resli- 
Imnlc empiorihts, f nudum venundatvm rccipias, auctoritate 
judids ud<reedente ; vcl si emptor eleyeril, quod deesi jnslo 
priiio, ndpias thus laying down the broadest rule of 
E([uity and morals, adapted to all cases. But the 
Lawgiver, struck witli the unlimited nature of the 
propo'.ition, immediately add.s, in the same law, that 
the party shall not bo deemed to have sold at an undor- 
i.ilne, uidc.'iS it amounts to one half. Minus o>'fim 
in'ilinui c sc ridclur, d nec dimidia pars veri preiii solvla 
dl a logic not \ory clear or indisputable.^ And jet 
the Ci\il Law was explicit enough in denouncing 
fraudulent bargain';. AV paler per vim coaclus 
dohinm vindidit; ja/mn non Imbclitur, quod non bond fide 
ipdtun id. Make fdd emplio irrila csl.^ Ad risda- 
ddukun vcndilk'iicm, d make field prohedioncm, Jioo solum 
non snfjkif, quad, may no prdio fnudum comparalitm, i,ii- 

^ (’()(]. Lil). 4, 111 . 11, 1. 2, Id. 1. 9; ITeinecc. Klein. J. X. and N. 

^ :]10, 9 >3. Post, ^ 21H. 

- ( ((1 Kill 1, lit. 11,1.2, Id. ]. 9 , 1 Doin it, Civil Law , IK 1, IH- 
^ 0; 1 Fonl)l Kq J> 1, cli. 2, ^ 10, note (/) 

* 111 antillior piu*c the Civil liuv, in rclaiion to sales, bccnib phioly lo 
wink out of sinlit the imnionlity of inadciiuato baigains. (jucniadniodum 
in cnieiido el vendendo iiaturaliler conccssnm rst, ([iiovl jdniis sir, niirioris 
(ni( re, quod minoris bit, pluns vendere El iia invireni se encuiii&cnbere, 
ita in loc lUonibus qiuxpic ct conditionibiis puis csl Lib. 19, lit 2, 

1 22, <5^ n , 1 Oomit, Civil Law, B. 1, lit. 18, p 217. 

4 Cod. Lib. 4, tit. 41, I. 1,4, 8. . 
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iwt'is distmctum esse cnnimehioms} fto that we .see, ia 
this last passage, the very elements of the doctiiue of 
Equity on this subjeet. 

§ 2'18. Pothicr, too, of whom it lias been remarked, 
that he is generally sivayed by the purest morality, 
say.'!, Equity ought to preside in all agreements. 
Henec it follows, that, in contracts of mutual inteiest, 
where one of the eoutracting parties gjves or does 
something, for the purpose of receiving something else, 
as a piice and compeii'^ation for it, an injury snif'rod 
by one of the contracting parties, even,when the other 
has not had rocouise to any artifice to ^deceive him, is 
alone sutlleient to render such contracts vicious. For, 
as Equity, in matters of eommorce, consists in Equality, 
when that Equity is violated, as when one of the par¬ 
ties gives more than he leceivcs, the contract ricioiis 
for want of the Equity which ought to picsidc in it.” 
Tie immediately adds, “Although any injury ■whatever 
renders contracts inequitable, and consequently 1 icitnis, 
and the piinciplc of moral duty {le fur wicrlcur) induces 
the obligation of supplying the just piice; yet ])ei>ons 
of full age are not allowed in point of law to object to 
their agreements as being injuiious, unle'^s the injury 
be excessive ; a rule wisely established for the sec mity 
and liberty of commerce, which requires that a person 
.shall not be easily permitted to defeat hi.s agreements ; 
otherwi-'C we .should not venture upon making any con¬ 
tract, for fear that the other party, imagining hiimself 
to be injured by the terms of it, would oblige u.s to fol¬ 
low it by a lawsuit. That injury is commonly deemed 


^ Tod. Lib. 4, III. 41, I. 4 ; Id. I. 8, 10. See 1 Dornat, 11. 1, tit. 18. 
Vice j of Covenants, p. 247. ^ 
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oxce.ssive, which aiiioiuits to more than a moiety of the 
just price. And the person who has suffered such jin 
injury may, within ten years, obtain letters of rescission 
for annulling the contract.” ‘ 

§ 21!). After such concession.?, w^e may well rest siftis- 
fied nith the practical convenience of the rule of the 
Common Law^, which doe.s not make the inequality of 
the bargain depend solely upon.thc price, but upon the 
other attendant circumstances, which demonstrate impo¬ 
sition, or some undue influence.® The Scottish Law 
ha'-- adopted the same practical doctrine.^ 

§ 250. This part of the subject may be concluded by 
the 1 oinark, tlftit Couits of Equity will not relieve in 
all ca.sc'N, e\en of very gross inadequacy, attended with 
circumstances which might otherwise induce them to 
act, if the parties cannot be placed i,i Mu quo; as for 
iii.stanco, in cases of marriage settlements; for the 
Court cannot unmarry the parties.^ 

§ 2.“)1. Ca.'-cs of .surprise and sudden action without 
duo dolitx'ration, may properly be referred to the same 
ho.id of fraud or imposition.-'’ An undue advantage 


^ Totlupr on Oblj^. ri 33, 31, hy Evans ; Ante, ^ 317. 

- 1 Fonbl. Im|. J5. 1, ch. 2, ^ 10. 

Jbdivine, liibt. 11. 1, tit. 1, § '‘21 ; Ante, ^ 217 , note (‘J), p. 2G2. 

* 1 IMaiM. Cli. l*r. ‘Jl.'j; Noith v. Ansall, 2 I*. Will. 010. 

(• .into, ^ 120, note (1) , Ilovie v. Wlieldtni, 2 Vob. 310.— Mi 
B^ron Po\ic], in tlio of Bath and Montaigne’s Case, (3 Cli Cib. 

the followinf]^ language. “It is said, that this is a deed that was 
obtained hy surprise and oircuuivcntion. Now, I perenve this woid - 
pii • IS ot a very large and general extent. They ‘^ay, tint if the d( ( d ho 
not lead to or hy the party, tint is a surpiise , iny, the mi‘'tjlveot a 
counsel th.it draws the deed, cither in his iceilals or other things, lint i'- 
.1 sm[)rise ol a counsel, and the surprise of coijum I must be interpietc d 
the siiipiise of the client, Sic. If these things he sufecKnt to let iii a 
Court of Equity, to set aside deeds found by veidicl to be good in law, 
then no man’s pioiK'rty can bo safe. I hardly know any surprise, that 
21* 
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is taken of the party under circumstance, whicli mis¬ 
lead, confuse, or disturb the just result of his judgment, 
and thus expose him to be the victim of the artful, the 
importunate, and the cunning. It has been very justly 
renftirked, by an eminent writer, that it is not every 
surprise which will avoid a deed duly made. Nov is it 
fitting, for it would occasion great uncertainty, and it 
would bo impossible to .fix wliat is meant by surprise j 
for a man may be said to be surprised in every action 
which is not done with so much discretion as it ought 
to be.’ The surprise here intended must bo accompa- 


should be sulTicient lo set aside a deed after a vcnliot, unless it be mixed 
up with fraud, and that exprivsly proved." Lord Cliicf Jii&lice 'J’re))y, in 
the same case (p. 71) said : “ As to the first point of surprise, Sir., 1 con¬ 
fess 1 am still at a loss for the very notion of &nrpii.sc ; fur I lake it to he 
either falsehood or forf^ery, that is, Ihongli I take it, they would not use 
the word, in this case, fraud, if that be not the meaning of it, to bo sinne- 
ihing done unawares, nor wilh'all the precaution and delihciaimn, rn 
possibly a deed may bo done. Here was a case died not long atio, Sir., 
out of the Civil Law, about surprise, &c. A man was infonncd by his 
kinsman that his son was dead, and so got him lo scitle liis esiai(‘ ujxm 
him. This is railed in the Civil Law, >’nr?v/>//o, &c. Now’the dviiians 
define that thus : Surreplio est curn per falsam rei narralionem alniuul, 
exlorqueliir, wlien a man W’ill, by false suggestion, prevail ii[)on anollier 
to do that which otherwise he would not have done. And I make im 
doubt, tliat Equity ought to set aside that; but ilirn, this is jiiadahly 
called a fraud." Sec Lord Holt’s opinion in llic same case (p. 

The Lord Keeper, (Loid Somers) jn the same case said (p. Ill): “ Now, 
for this word, .s/o’/ir/V, it is a word of a general signification, so general 
and 60 uncertain, that it is impossible to fix it. A ni'in is siirj)ri,- d lu 
every rash and indiscreet action, or whatsoever is not done w'itli so much 
judgment as it ought to he. But T siippoiac the gentlemen, who u.m* that 
word in this case, mean such surprise as is attended and accompanied with 
fraud and circumvention. Such a surprise may, indeed, be a good ground 
to set aside a deed so obtained, in Equity, and hath been so in ail times. 
Hut any other .*^nrprisr never wiu, and I liope never will bo, because it will 
introduce such a wild uncertainty in tlie decrees and judgments of the 
Court, as will be of greater consequence than the relief in ai*y ca^o will 
answer for.” See ante, ^ 120, note (1). 

1 iFonbl.Eq. 15. l,ch. 2, ^8. 
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iiicd with fraud and circumvention,i or at least by such 
circumstances, as demonstrate that the party had no 
opportunity to use suitable deliberation, or that there 
was some influence or management to mislead him. If 
proper time is not allowed to the party, and he ‘acts 
iinprovidently, if he is importunately pressed, if those 
in whom he places confidence make use of strong per¬ 
suasions, if ho is not fully aw/iro of the consequences, 
but is suddenly drawn in to act, if he is not permitted 
to consult disinterested friends or counsel before he is 
called upon to act, in circumstances of sudden emer¬ 
gency, or unexpected right or acquisition; in these and 
many like ca^es, if there has been great inequality in 
the bargain. Courts of Equity will assist the party upon 
the ground of fraud, imposition, or unconscionable ad¬ 
vantage.' , 

§ 252. Many other cases might be put, illustrative 
of uliat is denominated actual or positive fraud.^ 
Among those, are cases of the fraudulent suppression 
or destruction of deeds and other instruments, in vio¬ 
lation of, or injury to, the lights of others;^ fraudulent 
awards, with an intent to do injustice ; ® fraudulent and 
illusory appointments and revocations, under powers j® 
fraudulent prevention of acts to be done for the benefit 


1 lliid.; I Madd. Th. Prac. CIS, 213, 214. 

2 J*lv Ills 0 . Llewellyn, 1 IL 139, 410; S. C. 1 Ero. Cii K. IjO ; 
Irrili uu V. Chilli, 1 T5io. CIi. 11. 9*2; Townshend v. Stai]f|ro( id, d \'es. 
338 , Picket V. LofToon, II Vos. 215. 

3 Sco (.’om. Di^. Chancery, 3 M. I, 

^ 1 Aladd. Ch. Pr. 255 to 200 ; Eowles v. Stewart, 1 Sch. & Lcfr. 222, 
225 ; Doriricr v. I'^ortcscne, 3 Atk. 121 ; Eytoii r. Eytoir, 2 "Vein. 260; 
Dalton r. (\)atsworth, 1 1\ Will. 733, 

1 M.idd. Cli. Pr. 233, 231; Jjfown r. Drown, 1 V^ern. 157, and ]\[r, 
Ptaithhy’s note (1), 159; Com. DiV. Chancery, 2 K. 6; Champion r. 
Wenham, Amhl. IL 245. 
c 1 Madd. Ch. Pr. 210 to 252. 
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of others, under false statements or false promises;' 
frauds in relation to trusts of a secret or special nature 
frauds in verdicts, judgments, decrees, and other judi¬ 
cial proceedings; ^ frauds in the confusion of boundaries 
of estates, and matters of partition and dower; ‘ frauds 
in the administration of charities and frauds upon 
creditors, and other persons, standing upon a like 
E(iuitj.® , , 

^ 2 oo. Some of the cases, falling under each of these 
heads, belong to that Lirge class of frauds commonly 
called constructive frauds, which will naturally find a 
place in our future pages. But, as it is the object of 
these Commentaries, not •.acrely* to troal; of questions 
of relief, but also of principles of jurisdiction, a few 
instances will be here adduced as examples of both 
specie'^ of fraud. 

§ 254. In the first place, as to the suppression and 
destruction of deeds and wills, and other instruments. 
Tf an heir .riiould suppress them, in order to preiout 
another parly, as a grantee or a devisee, from obtaiiiing 

the estate \ested in him Uiercby, Courts of Eipiily, 

» 

^ 1 Madil. Ch. Pr. 2.33, 253 , Luilrcll v. Lord Waltham, 11 A , 

Juiiob r. Martin, 6 Lro. Pari. Las. 137; 5 Ves. 26(), note ; 1 ronhl Fm,. 
15. 1 , fli. 2 , 13, note ( 7 ) ; Id. 15. 1 , ch. 4, ^ 25, and notcb; 2 Cliniir on 

Powcib, oh. 23, ^ .3, art. 3015 to .3025, .Suydin on Powets, ch. (5, y 2 , ]/. 
377 to 3H7, (3d edit.) 

2 2 Madd. Ch. Pr, 97, 08 ; 1 llo\en(1en on Frauds, ch. 13, p. lOh, , 
Dalbiac t’. Dalbiao, IG Vcs. 121 . 

3 1 Madd. Ch. Pr. 230, 237 ; Com. Dijr. Chancery, 3 M. 1 ,3 N, J, 3 W.; 
Davenport i\ Stafford, 8 Dcavan’s R. 503, Langley r. Fi‘'!icr, 0 Rtavaii’s 
U. 00. 

4 1 Madd. Ch. Pr. 237 ; Mitf. L'q. PI. 117; 1 Ilovcndm on Fiaiids, r h. 
8 , p. 230; Id. ch. 9, p. 214. 

3 2 IIovcnd. on Frauds, ch. 28, p. 288. 

Jeremy on Eq. Jurisd. B. 3, Pt. 2 , ch. 3, § 4, p. 411, <fec.; 1 Fouhl. 
Fq. B. 1, ch. 4, ^ 12 , 13, 14, and notes; Com. Dig. Chancery, 3 J\l. 4 ; 
Jones r. Martin, 6 Bro. Pari. Cas. 437; 5 Vcs. 2G0, note. 
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upon due proof by other evidence, would grant relief, 
and perpetuate the possession and enjoyment of the 
estate in such grantee or devisee.* For cases for relief 


1 Sco ante, ^ 181, and note; Post, § 440; 1 Fonbl. Eq. B. 1, ch. 2, 
§ 3, note (?/) ; Iliint v. Matthews, 1 Vcrn. K. 408: Wardour r. Binsford, 
1 Vern. 11. 452; 2 P. Will. 718, 749; Dalton v. Coatsworth, l^P. Will. 
7.31 ; Woodfcfl’v. Barton, 1 P. Will. 73*4; Finch v. Newnham, 2 Vern. 
21G ; II:ini['den y. Hampden, 1 Bro. Pari. Cas. 250; S. C. cited, 1 P. 
Will. 7.3.‘i; Barnesloy t\ Powell, 1 Vcs. R. 119,281, 289; Tucker v, 
Phipps, 3 Atk. B. 3G0. In this last case Lord Hardwicke said : “ In this 
court the rule is not to allow a suit against an executor fora legacy, before 
a probate of tiic will ; but, in the present case, the plainiifT ought not to 
be put to the difficulty of gohig into the spiritual court to cito the defend¬ 
ant, because that would be giving the defendant a great advantage from 
his own hud acts in dcsDoying or suppressing the will ; for here the sfo/i- 
atimi [ think, proved bO sufficiently as to entitle the plaintiffi to come 
here in jhc first instance for a decree. As to sj>olhtion^ consider it 
generally as a personal legacy, where the will is destroyed or concealed 
by the e\rciitor, and, I think, in such a case, if the spoiiation is proved 
plainly (though the general rule is to cite the executor into the ecclesias¬ 
tical court), the legatee may properly come here for a decree upon the head 
of '^jjo/ldhofi and auppns^ion. There are several cases, where, if spoUafion 
or arc proved, it will change the jurisdiction, and give this court 

a juribdu’fion which it had not origiii^illy ; as in the case of Lord Ilunsdun, 
Hohl). 109, where the title was % title merely at Jaw, yet there being 
a suppression of the deeds under which that title accrued, the plaintiff had 
a doeree hero for possession, and quiet enjoyment. As the jurisdiction 
may ho clringcd with regard to a conit of law, why raay it not with 
rcgaid to the spiritual court? and I think the case of Weeks i\ Weeks, 
which came before me some time ago, an authority that it may : here the 
spoliarion or suppn is certainly fraudulent, voluntary, and malicious, 
atKl, ihf’refore, differs from llio case of Pascal! v. Pickering, where llio '^pd- 
liation did by no means appear to be fraudulent or malicious, hut rather 
iiiadveiicntly done, and without any bad design. I think in such cases of 
malicious ami fraudulent i^poUatlons^ the court will not put the plaintiff 
under the difficulty of going into the ecclesiastical court, where he must 
meet with much more difficulty than proving the contents ol a deed at 
law, which has been lost or secreted. For in the spiritual court the pJain- 
liiF must prove it a will in writing, and must likewise pro\e the contents 
in the very words, which wull be a difficulty almost insuperable, and which 
courts of law do not put a person upon doing ; the plaintiff must also 
prove the whole will, though the remainder of it does not at all belong to 
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against spoliation come in a favorable light before 
Courts of Ecjuity, in odhnn spoliatorls ; and where the 
contents of a suppressed or destroyed instrument are 
proved, the parly (as he ought) will receive the same 
benefit as if the instrument were produced.*, 

§ 25-5. lu the next place, frauds in regard to powers 
of appointment. A person, having a power of appoint¬ 
ment for the benefit .of ethers, shall not, by any contri¬ 
vance, use it for his own benefit. Thus, if a parent has 
a power to appoint to such of his children as ho may 
choose, he shall not, by excrci.sing it in favor of a child 
in a consumption, gain the benefit of it himself, or by 
a secret agreement with a child, in whose favor he 
makes it, derive a beneficial iutore&t from the execution 
of it.® The same rule applies to cases where a paicnt, 
having a power to ai)point among his children, in:ike.s 
an illusory appointment, by giving to one child a noini- 


or regard his legacy. I think, if this had been a mere personal h fiaey, 
the court, under the circumstances of tins case, ought to interpose, and 
the rather, because, in bringing suns ^igainst an executor, this court goes 
further in retiuiring a probate than coivls at law. But here tlie case is 
stronger to entitle the plaintilT to a decree, because the legacy is out of 
real and personal estate both , and as to the real estate, there is no oi*ca 
sion to pro\e the will in the spiriiual court, to entitle the legatee to ^c(f)^e^ 
his legacy out of the leal estate. Tins would be clearly the case, where 
the charge is only upon the real estate, and though the heir is entitled to 
have the personal estate to exonerate his real, yet, if he la inuic exe¬ 
cutor, and has, by a voluntary and fraudulent act, put the Icgitec under 
such difficulties as make it almost impossible for him to prove the will, 
it is reasonable to let in the legatee to have his legacy, and Icdve the 
executor to pay himself out of the personal estate.” 

* Saltern v. MelliuUh, Ambler, R. 217 ; Cowpor r. (’owper, 2 P. Will. 
748, &c.; Rex v, ArUndcI, llob. R. 109, Ilnrnpden r. Jlampdeii, 1 P. 
Will. 733 ; 1 Bro. Pari. Cas. 550; Bowles t*. Stewart, 1 Sch A, Lefr. 
225. 

2 McQueen v, Farquhar, 11 Ves. 479 ; Meyn r. Belcher, 1 Eden, R 138, 
Palmer v* Wheeler, 2 Ball & Beatt. 18 ; Sugden on Pow'ors, ch. 7, ^ 2 , 
Morns v, Clarkson, 1 Jac. & Walk. 111. 
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nal and not a substantial share ; for, in< St^ ^ eme. 
Courts of Equity will treat the execute as a flfaud| 
upon tho power.^ 

§ 2oG. In tho next place, the fraudulent pmention 
of acts to be done for the benefit -rof third persons. 
Courts of Equity hold themselves entirely competeiit 
to take from third persons, and d fortmi, from the party 
himself, tho benefit which he»may have derived from 
his own fraud, imposition or undue influence, in pro¬ 
em ing tho suppression of such acts.® Thus, where a' 
pcison had fraudulently prevented another, upon his 
dcatli-bcd, from sufifering a recovery at law, with a view 
tliat the estate might devolve upon another person, 
with whom he was connected j it was adjudged, that 
tl\c estate ought to be held as if the recovery had been 
poifectod, and that it was against conscience to suffer 
it to remain where it was.® So, if a testator should 
communicate his intention to a devisee, of charging a 
legacy on his estate, and the devisee should tell him 
tlcit it is unnecessary, and he will pay it, the legacy 
being tlms prevented, the devisee will be charged with 
the payment.^ And, where a party procures a testator 
to make a new will, appointing him as executor, and 


1 Sufjflcii on Powtrs, ch 7, ^ 8; ch. 9, § i, Butcher v. Butcher, 9 Ves. 
3^2 , 2 Ho vend on Frauds, ch. 23, p. 280, &c. , 1 Madd. Ch. Pf 216 to 
858, Campbell v. Home, 1 Younpre & Coll. N. R Ch. 664. 

^ Bndfrman v. Greon, 2 Ves. R. 627; Huguenio v. Basiey, 14 Vea. 
2S9 , Ante, 252 ; Post, ^ 768. 

3 LuiircH t Lord Wallham, cited 14 Ves. 290 , S C. 11 Vea. 638. = 

^ Cited in Mestacr v. Gilltapie, 11 Ves 638. See Goss v. Tracey, 

1 Will 288, 2 Vern. 700; Thynn v. Thynn, I Vein. 296; Reach 
Kcnnigatc, Ambler, H 67, Chambeilam z?. Agar, 2 Vea. & B. 259; 
Drakeford v. Walker, 3 Aik. 53J , Blair v» Bromley, 2 Phillips, Ch. E. 
354. 
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agrees to* hold the property in trust for the use of an 
intended legatee, he will be held a trustee for the latter, 
upon the like ground of fraud.^ 

§ 257. We may close this head of positive or actual 
fi^ud, by referring to another class of frauds, of a very 
peculiar and distinct character. Gifts and legacies are 
often bestowed upon persons, upon condition that thej* 
shall not marry without»the consent of parefjts, guard¬ 
ians, or other confidental persons. And the question has 
sometimes occurred, how ftir Courts of Equity can or 
ought to interfere, where such consent is fraudulently 
withheld by the proper party, for the express purpose 
of defeating the gift or legacy,* or of insisting ui)on 
some private and selfish advantage, or from moth cs of 
a corrupt, unreasonable, or vicious nature. Tlio doc¬ 
trine now firmly established upon this subject i«, that 
Courts of Equity will not sunbr the manifest olyoct of 
the condition to be defeated by the fraud, or dishone.st. 
corrupt, or unreasonable refusal of the party whose 
consent is required to the marriage." It is, indeed, a 
very delicate and difficult .duty to be performed by 
such Courts. But to permit a different rule to prevail, 
would be to encourage frauds, and to enable a party to 
withhold consent upon grounds utterly wrong, or upon 
motive's grossly corrupt and unreasonable. 


* Thynn v, Thynn, 1 Vern. 290 ; lleaoh v. Kennifrato, Ambler, J?. 07, 
Bevenish u. Ewnes, Brec. Cli. 3; Oldham v. Liiclifiuld, 2 Vern. R. 001; 
Bairow v. Greenougb, 3 Vea. 152 ; Cliamberldin v. Agar, 2 Ves. & 15. 
262; Whittor. v. Russell, 1 Atk. R. 448. See al&o cases in nolo (u) to 3 
Ves. 39. 

2 Peyton v. Bury, 2 P. Will. 625, 028 ; Eastland v. Reynolds, 1 Dick. 
R. 317; Goldsmid v, Goldsmid, 19 Ves. 308 , Suange v. Sinub, Ambler, 
R. 263 ; Clarke «. Parkins, 19 Ves. I, 12 ; Mcsgrclt ». Mesgrett, 2 Vern. 
11. 580; Merry v. Ryres, 1 Eden, R. 1, 4. 
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CHAPTER VII. 

CONSTRUCTIVE FRAUD. 

• • 

§ 258. Havino thus considered some'■of the most 
important cases of actual, or meditated and intentional 
fraud, in which Courts of Equity are accustomed to 
administer a plenary jurisdiction for relief, we may now 
pa‘-s to another class of fiauds, which, as contradistin¬ 
guished from the former, aro treated as legal, or con¬ 
strue li\ e fiauds. By constructive frauds are meant such 
acts or contiacts, as, although not originating in any 
actual evil design, or contiivauce to perpetuate a posi¬ 
tive fraud or injuiy upon other persons, are yet, by 
their tendency to deceive or mislead other persons, or 
toAiolate piiiate or public confidence, or to impair or 
injiue the public intciests, deemed equally reprehensible 
with positive fraud, and, tKereforo, are prohibited by 
huv, as within the .'’ame reason and mischief, as acts 
and contracis done mah nnhno. Although, at first view, 
the doctiincs on this subject may seem to be of an arti¬ 
ficial, if not of an arbitrary character; yet, upon closer 
obi-cnation, they will bo perceived to be founded in an 
.inxious desire of the law to apply the principle of pre¬ 
ventive justice, so as to shut out the inducements to 
perpetialo a wrong, rather than to rely on more reme¬ 
dial justice, after a wrong has been committed.. By 
disaiming the parties of all legal sanction and protec¬ 
tion for their acts, they suppress the temptations and 
encouragements, which might otherwise be found too 
strong for their virtue. 

TQ JOE. — VOL I. 
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§ 259. Some of the cases under this head are piin- 
cipally so treated, because they are contraiy to some 
general public policy, or to some fixed artificial policy 
of the law. Othei.'’, again, rather grow out of some 
special confidential or fiduciaiy relation between all 
tho paitic'’, or between some of them, which is 
watched with especial jealousy and solicitude, because 
it afloids the poweV and the means of i:iking undue 
advantage, or of exercising undue inllucnce oier 
otbers. And other';, again, are of a mixed charactci, 
combining, in some degree, the ingicdients of the 
preceding with othcis of a peculiar iiatiue; but tlu>y 
arc chielly prohibited, because they operate sub'-tan- 
tially as a fraud upon the piivato light'', intcre‘'l 
duties, or intentions of third persons, or uncon^ticii 
tioHsly compromit, or injmionsly afiecl, the piiv.itc 
intciests, rights, or duties of tho parties them'-cUo'-. 

§ 2G0. And. in tho fii.-^t place, let us con.'Ider the 
case.s of con'-tructivo fiaud, uliith aic so denominated 
on account of^ their being contiary to some gcnci.d 
public policy, or fixed altificial policy of the law.' 
Among these may propeily be placed contracts and 
agreements icspccling marriage, (commonly called 
maiiiage brokage contract'',) by which a itaiiy en¬ 
gages to give another a compensation, if he u ill neg('- 
tiato an advantageous mairiago fin- him. 9ho ('i\il 
Law does not seem to have hold contracts of this ‘-oil 
in sujch severe rebuke; for it alloived proxi’iu^tr, or 
match-makers, to receive a reward for their seiiicc'-, 


1 See Mr. Cox^ty note lo Osmond v. Tit/roy, 3 P. Will. 131 ; ^(\vlan^l 
uu Contracts, ch. 33, p. 4G9, &c. — By beingr contury to public policv, 
\\c j.re to understand that, in the sense ol tlic law, they are injiniou'^ to, 
or subversive of, the public jnterests. »bee Chesterfield t. Janssen, 
1 Atk 352 ; S. C. 2 Ves. 125. 
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to a limited extent.' And the period is comparatively 
modern, in which a dilTerent doctrine was engrafted 
into the Common Law, and received the high sanction 
of the Hou.se of Lords.® 

§ 2G]. The ground, upon which Courts of Eij^uity 
interfere in cases of this sort, is not upon any notion 
of damage to the individuals concerned, hut from con¬ 
siderations of public policy.'* ‘Marriages of a suitable 
ntiture, and upon the fairest choice, are of the deepest 
importance to the Avell-bcing of society; since upon 
the equality, an<l mutual atfcction, and good faith of 
the partie-s, much of their happiness, sound morality, 
and mjitual confidence’ must depend. And upon these 
only can dependence be placed for the due nurture, 
education, and solid principles of their children. 
Hence, every temptation to the exorcise of an undue 


* Coil. Lilj. 5, tit. I, I. 0. 

“ Hall and Koari r. Totter, 3 P. Will. 70 ; 1 Eq. Cas. Abridg. 80, E.: 
S. (\ 3 i.ev. 411 ; Show. Pari. Cas.^TO'; 1 FunhI. Kq. B. 1, ch. 4, ^ 10 ; 
IJnsley r, Lotlier, Hob. 11. 10; Law r. Law, Cas. temp. Talb. 140, 112; 
\":iu\1m 11 Ilmlgo Company v. Spencer, Jac. R. 07. —In Boynton e. Hub- 
hard, 7 IMibs. R. 11*2, Mr. (3ucf Jiibtice Parbons said; “We do not 
recollect a contract wliich is relieved against in Chancery, as originally 
a;: tiiibt public policy, which has been banctioncd in Courts of Law, a.b 
legally obligatory on the parties. For although it has been said in Cbaii- 
eery, tint luariiagc brukaffe bonds are good at law, but void in Equity, 
yet liO case has been found at law in which those bonds have been 
bolden good.’’ But sec Clrisicy v. J..ollicr, Hob. 10, and a case cited 
in Hall i?. Potter, 3 L( 3 vinz, 11. 411, 112; 1 Fonbl. ]'2q. B. 1, cli. 4, ^ 10, 
note (r). 

3 1 Fonbl. Eq. B. 1, ch. 4, ^ 10, note (?•) ; Newland on Contracts, ch. 
33, p. too to 472. — “ Marriage brokage bonds, which arc not fraudulent 
on either party, are yet void, because they are a fraud on third persons, 
and a [uiblic niibchicf, as they have a tendency to cause matrimony to be 
contracted on mibtalvcn principles, and without the advice of friends, 
and they arc relieved against, as a general mischief, for the sake of the 
public. Per Parsons, Ch. Just, in Boynton v. Hubbard, 7 Mass. 112. 
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influence, or a seductive interest, in iirocuring a mar¬ 
riage, should be suppressed; since there is infinite 
danger that it may, under tlic disguise of friendship, 
confidence, flattery, or falsehood, accomplish the luin 
of the hopes and fortunes of most deserving persons, 
and especially of females. The natuial consequence 
of allowing any validity to contracts of maniaf^e 
brokifge would he, to introduce improvidenl, ill- 
advised, and often fraudulent matches, in which ad¬ 
vantage would he taken of youth and inexpciicncc, 
and warm and generous aficctions. And the paitics 
would he led on, until they would become the vic¬ 
tims of a sordid cunning, and he betrayed .into a 
surrender of all their temporal happincs.s; and thus, 
perhaps, be generally ju’cpared to sink down into 
gross vice, and an abandonment of conjugal duties. 
Indeed, contracts of this sort have been not inaptly 
called a .soit of kidnapping into a state of conjugal 
servitude;' and no acts of the parties can make them 
valid in a Court of kquity.® 

§ 202. The public poliey of thus protecting igno¬ 
rant and credulous per'^ons from being the victims of 
seciet contracts of this sort, would seem to be as 
peifectly clear as any quc.stion of this nature well 
can be. And the surprise is, not that the docliine 
should have been established in a’refincd, enlightened, 
and Cluistian country, but that its propriety sliould 
ever hav'o been made matter of debate. It is one of 
the innumerable instances, in which the persuasive 
morality of Court.s of Equity has subdued the narrow. 


1 Drury v. Houke, 1 Vern. 412. 

- .^liiiley V. M.iriin, cited by Mr. Cox, in 3 P. Will. 7.5 , S. C, 1 Dal 
& Ikatty, 357, 35S. 
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cold, and semi-barbarous dogmas of the Common Law. 
The llomau Law, while it admitted the validity of 
such contracts in a qualified form, had motives for 
such an indulgence, founded upon its own system of 
conjugal rights, duties, and obligations, very difierent 
from what, in our age, would be deemed cither safe, 
oV just, or even wmrthy of toleration. 

§ 2G3. Tie the foundation oS the doctrine, however, 
what it may, it is now firmly established, that all such 
marriage brokage contracts are utterly void, as against 
public policy; ^ so much so that they arc deemed 
incapable of confirmation;® and even money paid 
under them may be recovered back again in a Court 
of blquity.^ Nor will it make any diflcreuce, that the 
marri.age is between persons of cipial rank, and f)r- 
tuno, and age; for the contract is ctiually open to 
objection upon gcnoriil princiidcs, as being of danger¬ 
ous consequence.'* Indeed, some writei'S tieat con- 
tiacts of this sort as involving considerations of’turpi- 
ludc, and entitled to bo classed with others of a highly 
vicious nature.^ 

§201. The doctrine has gone even f.irthcr, and, 


^ Ariindol V. Trcvillian, Rep. Cli. 37 [87]; Diury r. Hooke, 1 Vlih. 
ll. '11:2; Hall v. Totter, 3 J^ev. Ill ; S. C. Shower, Pari. Cas. 70 ; <'ole 
V. (iibaoFi, 1 Vep. 507 ; Deboiiliaiii v. Ox, 1 A'cs. 270; Smith v, A}heiill, 
3 Atk. 5()0 ; Hylton v. Hylton, 2 Ves. 548, Stiibblcliill Tiett, 2 Vein. 
110 ; S. C. Tree. Cli. 105 ; 1 IJro. Pari. Cas. 57 ; Kobortb v. Uobcits, 
3 P. Will. 74, note (1) ; Id. 75, 70 ; Law v. Law, 3 P. Will. 301, 301, 
Wjlliaiiison v, Cihon, 2 Sch. & Lelr. 357 ; 1 Eq, Ca^. Abml^'-. 08, F. 

- Colo v, Cibson, 1 Ves. 503, 506, 507; 1 Fonbl. Lq. B- L cli. 4. ^ 10, 
note (a*) ; Roberts r. Roberts, 3 P. Will. 71, and Co\‘s note (I). 

^ KSinitli V. Ilruning, 2 Veni. 302; 1 Fonbl. J’(i* li- L cli. 1, 10 ; 

(loldsmitli r. Ilrunin;Tj l K(j. Abiidg. 80, F. 

1 1 Fonbl. Eq. B. 1, ch. 4, ^ 10 ; Newland on Contiacis, cb. 33, p. 17o, 
171. 

Newland on Contracts, ch- 33, p. 400. 
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with a view to suppress all undue influence and im¬ 
proper management; it has been held that a bond, 
given to the obligee, as a remuneration for having 
.assisted the obligor in an elopement and marriage 
without the consent of friends, is void, even though it 
is given voluntarily after the marriage, and without 
any previous agreement for the purposes; for it may 
operate an injury to the wife, as well as give encour- 
agenicnt to a grossly ini([ui(ous tiansaction, calculated 
to disturb the peace of families, and to involve them 
in irremediable distress.' It approaches, indeed, very 
nearly to the case of a premium in favor of se¬ 
duction. 

§ 205. Of a kindred nature, and governed by the 
.same rule.s, are eases where bonds arc given, or other 
agrcemCxits made, as a reward for Ubing intluencc and 
power over another person, to induce him to make a 
will in favor of the obligor, and for his benefit; for all 
such contracts tend to the deceit and injury of third 
persons, and encourage artifices and improper attempts 
to control the exercise of. their fiee judgment.^ 15ut 
such cu'cs arc carefully to be distinguished from those 
in wdiich there is an agreement among heirs, or other 
near relatives, to share the estate equally between them,I 
whatever may be the will made by the testator; for 
such an agreement is generally made to suppress fraud 
and undue influence, and cannot truly be said to disap¬ 
point the testator’s intention, if he docs not impose any 
restriction upon his devisee." 


1 Williamson r. Oition, 2 Sch. & Lcfr. .'i'iO, 302. 

2 Debonham v. Ox, 1 Ves. 276. 

3 Becklcy v. Newland, 2 P. Will. 181; Harwood v. Tooker, 2 Sim. 11. 
192 , Wetlicrcd v. Wethcred, Id. 183 ; Post, ^ 7H5, 
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§ 2GG. Upon a similar ground, secret contracts made 
■with parents, or guardians, or other guardians, standing 
in a peculiar relation to the party, whereby, upon a 
treaty of marriage, they are to receive a compensatioQ, 
or security, or benefit for promoting the marriage, or 
giving their consent to it, arc held void. They arc 
in effect equivalent to contracts of bargain and sale of 
children and other relatives; and of the same •public 
miscliiovous tendency as marriage brokage contracts.^ 
They are underliand agreements, subversive of the duo 
rights of the parties; and operating as a fraud upon 
those to whom they are unknown, and yet whose inter¬ 
ests are controlled or sacrificed Iiy them. And as mar¬ 
riages arc of public concerii,and ought to be encouraged, 
so nothing can more promote this end, than open and 
pulilic agreements on marriage treaties, and the dis¬ 
countenance of all others, which secretly impair them.^ 
§ 2G7. Thus, \\ hero a bond was taken by a father 
from his son, upon his marriage, it was held void, as be¬ 
ing obtained by undue inlluence, or undue parental awc.^ 
So, where a party, upon his marriage with the daugh¬ 
ter of A., gave the latter a bond for a sum of money, 
(ill etfect a part of his wife’s portion on the marriage,) 
in order to obtain his consent to the marriage, it was 


^ 1 Ftmbl. Fq. B, 1, cli. 4, <5^ 10; Koat v. Allen, 2 Vern. B. iS. C. 
Prer. Vh. 207, I IMadd. Cli. Pr. 2.;i, 232. 

^ Boberts v. Bobeit&, 3 P. Will. 71, and ]\Ir. Cox’s note (1) ; P.i}’ton 
t’. Bladwell, 1 Vern. B. 210; Redman v. Redman, 1 A^ern. B. 318; Calc 
V. Lindo, 1 Vern. R. 475; (’ole v. Gibson, 1 A^es. 503; Morrison v. 
Arbulhriot, 1 Bro. Ch. U. 517. note; S. C. 8 Rro. Pari. Gas. 2i7 (by 
Tomlins) ; 1 Fonbl. Eq. B. 1, ch. 1, ^ 10, 11. 

*3 I Fonbl. Eq. B. 1, ch. I, ^ 10, 11; Williamson v. Gihon, 2 Sch. & 
Lcfr. 302; Anon. 2 Eq. Abr. 187. 
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held utterly voul.* So, where, upon a marriage, a set¬ 
tlement wfis agreed to he of certain property by rela¬ 
tions on each side; and, after the marriage, one of the 
parties proem cd an underhand agreement from the 
husband to defeat the settlement in partj it was set 
aside, and the original settlement carried into full elfcct.' 
In all these and the like cases. Courts of Equity pro¬ 
ceed upon the broiid and general ground, that that 
w'hich is the open and public treaty and agreement upon 
marriage, shall not lie lessoned, or in any way infringed 
by any private treaty or agreement.^ The latter is a 
meditated fraud upon innocent parties, and upon this 
account properly held invalid. * But it has a higher 
foundation in the socmity which it is designed to throw 
round the contract of marriage, by idacing all parties 
upon the basis of good faith, mutual confidence, and 
equality of condition.^ 

§ 268. The same principle pervades the class of cases 
where persons, upon a treaty of marriage, by any con¬ 
cealment, or misrepresentation, mislead other parties, or 
do acts, which are ])y othcp secret agreements reduced 
to mere forms, or become inoperative. In all cases of 
«uch agreements, relief will, upon the same enlightened 
public policy, be granted to the injured parties. J’or^ 
Equity insists upon principles of the purest good faith ; 
and nothing could bo more subversive of it, than to 


1 Keat V, Allen, 2 Vern. R. ; 1 Fonbl. Eq. R. 1, ch. A, ^ 11 ; 
1 Eq. Cas. Abr. 90, F. 5. 

2 Fayton v. Bladweli, I Vern. K. 210; Stribblchill v. Brclt, 2 Vein. R. 
445; Tree, in Ch. 105. 

3 1 Fonbl. Eq. B. 1, ch. 4, ^ 11 ; 1 Eq. (’as. Abr. 90, F. 5, 0. 

4 Lamlee r. llaiirmin, 2 Vern. 499, 500; rucairrio r. Ogbonrne, 2 Vcs. 
Sen. 975 ; Neville v, Wilkinson, 1 Bro. Ch. K. 519, 517 ; 1 Fonbl. Eq. 
B. 1, ch. 4, 6 11, and note (r). 
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ullow parties, by holding out false colors, to escape from 
their own solemn engagements.^ * 

§ 2G9. Thus, where a parent declined to consent to 
a marriage with the intended husband, on account of 
his being in debt; and the brother of tlie latter gave 
a bond for the debt, to procure such consent; and the 
intended husband then gave a secret counter bond to 
his brother, to indemnify him against the first; and the 
marriage proceeded upon the faith of tlie extinguish¬ 
ment of the debt; the counter bond so given was treat¬ 
ed as a fraud upon the marriage {contra fidcm lubvlarum 
nnplMlitnn); and all parties were held entitled, as if it 
had not been given." 

§ 270. So, where a parent, upon a marriage of his 
son, made a settlement of an annuity or rent charge 
upon Ibe W'ife, in full of her jointure; and the son 
secretly gave a bond of indemnity, of the same date, to 
his parent, against the annuity or rent charge; it was 
held void, as a fraud upon the faith of the marriage 
contract; for it afiected to put the female party con¬ 
tracting for marriage, in one situation by the articles, 
and, in fiict, put her in another and worse situation by 
a private agreement.^ So, where a bro'thcr, on the mar¬ 
riage of his sister, let her have a sum of money private¬ 
ly, tliiit her fortune might appear to be as much as was 
insisted on by the other side, and the sister gave a 


’ I Foiibl. Kq. I?. I, ch. 4, ^ 11, and notr; Lainler v. llanmaii, 2 Wern. 
1!)'.) ; McNfil V. Cahill, 2 Illiirli, 11. 22S; JCnghviid r. Downs, 2 Beavan, 
R. b22. 

2 Ucilman r\ Redman, I Vern. 318; Scott t'. .Scott, 1 Cox, R. 3G6; 
Turlon c. Benson, 1 P. Will. 41)(i; Morrison r.Arbnthnol, 8 Brown, Pari. 
Cases, p. 217, by Tomlins; I Bro. tai. 11. 417, note. 

3 Palmer v. Ncavc, II Vcs. I<i5; .Scott v. .Scott, 1 Cox, 11. 3CG, 378 ; 
Lamicc v. Ilanman, 2 Vern. IGO. 
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bond to the brother to repay it; the bond was set 
aside.’ * 

§ 271. And whore, upon a treaty of marriage, a 
party, to Avhom the intended husband was indebted, 
ebneealed Jiis own debt, and misrepresented to the 
wife’s father the amount of the husband’s debt.s, the 
transaction ivas treated as a fraud upon the marriage ; 
and ‘the creditor -was* prevented by injunction from 
enforcing his debt, altiiough it did not appear ' that 
there was any actual stipulation on tlio part of the 
wife’s fithcr, in respect to tlic amount of the husband’s 
debts.' Upon this occasion the Lord Chaiiccilor said : 

The principle on Avliich all {hese cases have been 
decided, is, that faith in such contracts is so essential 
to the happiness both of the parents and cliildren, 
that Avhoevcr treats fraudulently on such an occasion, 
shall not only not gain, but even lose by it.^ Nay, he 
shall be obliged to make his represontaliou good, and 
the parties shall be placed in the same situation as if 
he had been scrupulously exact in the performance of 
his duty.” 

§ 272. In all these cases, and tho.se of a like nature, 
the distinct ground of relief is the meditated fraud or 


1 Gale u. Lindo, 2 Vorn. 473; Lamlce v, Ilanman, 2 Vern. 100, 
1 Fonbl. Eq. li. 1, ch. 2, <$1 11. 

2 Neville ?;. Wilkinson, 1 Ero. Cli. II. 313 ; S. C. 3 V. Will. 71, ]\Ir. 
Cox’s note ; 1 Fonbl. Eq. B. 1, cli. 4, ^ 11, note (j) ; 3 Yes. 101 ; IG 
Vea. 123. 

3 Ibid. .See also Monlefiori v. ]Monl(riori, 1 W. Black. R. 303 ; S. C- 
cited 1 Bro. CIi. K. 51R. 

4 Ibid, See also Thom]»1on v. Harrison, I Cox, E. 314 ; Eastabrook 
V. Scott, 3 Ves. 4G1 ; Scott v. Scott, 1 Cox, R. 366 ; Iluosdon v. (dicy- 
ney, 2 Vern. R. 150; Beverley v. Beverley, 2 Vern. 133 ; Moiitcfiori v. 
Montefiori, 1 W. Black. R. 303; 1 Fonbl. Eq. B. 1, ch. 4, § 11, note 
(a-) ; Vauxhall Bridge v, Spencer, Jac. R. 07 
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imposition practised by one of the parties upon third 
persons, by intentional concealment or misrepresenta¬ 
tion. And, therefore, if the parties act under a mutual 
innocent mistake, and with entire good taith, the con¬ 
cealment or misrepresentation of a material fact will 
not induce the Court to compel the party concealing 
it’ or affirming it, to make it good, or to place the other 
party in the same situation as if the fact were as the 
latter supposed.' There must bo some ingredient of 
fraud, or sonic wilful misstatement, or concealment, 
which lias misled the other side. 

§ 27.‘1. Upon a similar ground, a settlement, secretly 
made by a woman, in eontcmplation of marriage, of 
her own jiropcrty to her own separate use, without her 
intended husband’s privity, will be hold void, as it is 
in derogation of the marital rights of tho husband," 


‘ Mon.’WiMher ?*. Slnw, 2 II. 1-21 ; Sc )tt r, ScoM:, I Cox, Pw, 

; I Fohl)l. Ibij. ]j. 1. eh. 4, ^ II; ritcfiiriie r. Ogbouriic, 2 Ves. 

- I Eq. 1]. l,clt. 1, ^ 11, nihtl note (z) : Td.ch. 2,^ 0, note (o) ; 

.Fomcs i\ Mailin, o Aiut. il, Sb2 ; S. C. 5 Vok. 2l)0, note; Furtcscue v, 
ili'iiiuili, ]!) A ('s. (ili; Jjowes o, Slrathinore, 2 Pro. (4i. R. 1)45; S. C. 
2 Cox, R. 2b ; I Vcs. jr. 22 ; 0 Pio. P-ir. (las. (by Tomlins) 427 ; Rail 
» . y . 2 Ves. jr. 194 ; (liifllon r. Eiirl of Dorset, 2 Vern. 17 ; 

fiic:/or Kemp, 1) Swanst. II, 401, note; ClotUhird r. Snow, 1 Itnssdl, 
K, ; '.I'lidvcr />. Andrews, 13 Maine, 124 ; Waller ArinisleaJ, 2 

Dt 11 ; Manes v. Diiranl, 2 Rich. E(|. R. 101 ; McAfee v. I'Vr^m'on, 

9 II. Mom OP, 475 ; l*!n;:l:uKl r. Downs, 2 Pcavan, R. 522. On ibis occasion 
lionl I^an^dalo snid : “ .loan ^lasoii was a widow with lliree children, and 
niidcr ilm will of her first husband, she was entitled to some fi cehold and 
lea.(.'hold [iroperly, to some fnrnituro, and to the stock in trade, with 
wliich she carried on business as a victualler. (Vmiemplaliiig a second 
inaiiitq^e, she considered that she ought to make a provision for her 
childipii by tho first, and being infoimed that a will which she liad made, 
would, upon her marriage, become inelfcctnal, she made a seltlemcnt, and 
thereby provided that a portion of hci freehold property should bo 8ub- 
Jecteil to her own power of appointment, but that subject to such power 
of appointment,•that part of her estate over which the power extended, 
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and a fraud upon his just expectations.! And a secret 
conveyance made by a woman, under like circumstances 


toorethcr with all the rest of her property, should be limited to her own 
separate use lor her life, with remainder for her three danniitcrs in the 
manner therein mentioned. In the execution of this seltlemenl, so far 
as it made provision for her chiklien, she was performing a moial duty ; 
in the circumslanees in vvhitdi she was placed it was clearly her duty 
before she placed herself and her pioporly in the power of her second 
husband, lu secure a piovibion lor her children by her first husband, from 
whom her property was derived ; but in performing a duty to wauls her 
children, she had no right to act fiaudulently towards her second liiis- 
baiul. If a woman, entitled to properly, eijiers into a treaty fur inar- 
riagi?, atid during the treaty rcprc.-5eiUa to her intended husband that she 
is so entitled, that upon the marriage he wrtl become entitled jure niariti, 
and if, during the same treaty, she eland 'suiiely conveys away the pro¬ 
perty, in such manner as to defeat bis marital right, and secure to lieiself 
the separate use of it, and the eonetalmeiit eorilinues till the u\arnnge 
takes j)lac^*, tliere can he no doubt hitt that a fraud is thus practi.-^cJ on 
the husband, and he is rntitled to relnd’. I’he equity v\ lu* h aii.^es in 
cases of this nature depends upon the peculiar circumstances (‘f each 
case, as bi'aiirig upon the question, whellu'r the facts proved do or do not 
amount to snfiicient evidence of fraud jiractised on the liushand. It is 
not doubted that proof of direct uiLsrcpre sentations, or of wilful conceal¬ 
ment with intent to deceive the hushand, would ciuiile him to relief, hut 
it is said that mere concealment is .not, in such a case, any evidence of 
fraud, and that if a man without imabmg any iiKpiiry as to a woman's 
aflaiis and propcity, thinks fit to many her, he must take her and her 
properly as he finds them, and ]jas no right to complain, if, in the nh.'ience 
of any care on bis part, she lias taken care of herself and her children 
wilhoiil Ills knowledge. This piopo^siiion, however, cannot he atlmilled 
as stated ; and cb^aily a woman in such circumstances, can only u'coii- 
cile all her moral duties by making a proper settlement on heiself and 
her children, with the knowledge of her intended husband. If Ixjih the 
property and ibc mode of its conveyance, pending the marriage treaty, 
were concealed fioni liic intended husband, as was tlie case m (uiddard 
V, Snow, there is still a fraud practised on the husband. The rion-ac([ui- 
sition of property, of which he had no notice, is no disappointment, but 
still his legal right to property actually existing is defeated, and the 
vesting and continuance of a separate power in his wife over property 
which oaght to have been his, and which i,«, without his consent, made 

1 Ibid. •J.anco v. Norman, Q Ch. Rep. 41 [70]; Blanchct v. I'^osier, 

2 Ves. 2G4 ; England y. Downs, 2 JJeavan, R. 522. • 
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in, favor of a person for whotn she" is under no 
moral obligation to provide, would be treated in the 
like manner. But, if she should only reasonably pro¬ 
vide for her children by a former marriage under cir¬ 
cumstances of good faith,' it would be otherwise.® In 
like manner, if, previous to her marriage, a woman 
should represent herself to her intended husband to be 
possessed of property, which she should secretly con¬ 
vey away before the marriage, the husband would be 
entitled to relief against such conveyance.’ However, 
circumstances may occur which may deprive the hus¬ 
band of any remedy, as if before the marriage he 
acquires a knowledge *of the prior settlement,'* or if 
he has so conducted himself after the settlement, that 
the wife cannot, without dishonor to herself live with 
liitn. [Or, cannot without disgrace, retire from the 
marriage,, as, when the intended husband induced her 
to cohabit with him before marriage.’] 


im]ri)eiulcnt of his control, is a surprise upon him, anti might, if pre¬ 
viously Known, have induced him to al^slain fiom the marriage. Never- 
ihclchs, cases liave occurrt'd in which concealment, or rather the non-exist¬ 
ence of communication to the liusband, lias not been held fraudulent, and 
wild her fraud is made out must depend on the circumstances of each 
case, — as an unmarried woman has a light to dispose of her properly as 
she [ileascs, and as a conveyance made immediately before her marriage is 
yrimn fane good, it is to bo impeached only hy the proof of fraud,” 
Taylor v. rugli, 1 Ilarc, R. COS, G13, G16 ; l)e Manville i’. Complon, 
I \rs. ^ Jlcam. 351. 

^ lUit SCO Terry v. hlopkins, 1 IliU's Ch.. U. 1 ; Ramsay v. Joyce, 1 
^NIcMullans Rq. R. 237, 261 ; 1\lanes r. Durant, 2 Rich. Kq. R. 404. 

Ibid. ; King V. Colton, 2 P. Will. 367, G74 ; St. George ti. Wake, 
1 Myln(3 Keen, CIO ; England v. Downs, 2 Deav. R. 622 ; De Manville 
r. Compton, 1 Ves. & Beam. 354. * 

^ Phigland V, Downs, 2 Beavan, R. 512. 

4 See l>(Ogan r. Simmons, 3 Iredell, Eq. R- 487; Manes v. Durant, ^ 
Rich. Eq. R. 404 ; Ashton r. McDougall, 6 Beavan, 56 ; Griggs r. Staples, 
13 Jur. 32 ; Maher v. Hobbs, 2 Y. & C, Exch. Gas. 317; Terry v. Hop¬ 
kins, I Hills, Gh. U. 4; 5 Taylor v, Pugh, 1 Hare^ 608. 

KQ, .TUK.— VOL. I. 26 
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§ 274. It is upon the same ground of public policy, 
that-contracts in restraint of marriage are held void.' 
A reciprocal engagement between a man and a woman 
to marry each other is unquestionably good.*’ But a 
contract, which restrains a person from marrying at all, 
or from marrying anybody, except a particular person, 
without enforcing a corresponding reciprocal obligation 
on that person, is-treated as mischievous to the general 
interests of society, which arc promoted by the encour¬ 
agement and support of suitable marriages.** Courts 
of Equity have in this respect followed, although not 
to an unlimited extent, the doctrine of the Civil Law, 
that marriage ought to be free.^ 

§ 275. Where, indeed, the obligation to marry is 
reciprocal, although the marriage is to be def|rrcd to 
some future period, there may not be, as between the 
parties, any objection to the contract in itself, if in all 
other re.spects it is entered into in goo# faith, and 
there is no reason to suspect fraud, imposition, or 
undue influence.® But, even in these cases, if the 
contract is designed by -the parties to impose upon 
third persons, as upon parents or friends, standing in 
loco parentis, or in some other particular relation to the 


3 Hartley v. Rice, 10 East, R, 22 ; Lowe v. Peers, 4 Durr. 2i'25 , 
Woodhouse f;. Shipley, 2 Aik. 539, 540 ; Newland on Contracts, cli. 83, 
p. 472 to 476; 2 White Tudor's Eq. Lead Cas. 89, and notes. 

Cock a, Richards, 10 Ves. 438; Key v. Bradsliaw, 2 Vern. 102. 

3 1 Fonbl. Eq. 13. 1, ch. 4, ^ 10; Baker v. While, 2 Vern. 215 ; 
Woodhoune v, Shipley, 2 Atk. 595 ; Lowe v. Peers, 4 Burr, 2225 ; J*hil- 
lips i’. Medbury,,7 Conn. 508 ; Cock v. Richards, 10 Ves. 429; Key r. 
Bradshaw* S Vern. 102 ; Atkins v. Farr, 1 Aik. R. 287 ; S. C. 2 Eq. 
Abrid<f. 247, 248. 

4 Dig. Lib. 35, lit. 1, 1. 62, 63, 61; Key v. Bradshaw, 2 Vern. 102 ; 
1 Fonbl. Eq. B. 1, ch. 4, ^ 10. 

5 Lowe V. Peers, 4 Burr. 2229, 2230 ; Key v. Bradshaw, 2 Vern. 102. 
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partie.s, so as to disappoint their bounty, or to defeat 
their intentions in the settlement or disposal of their 
estates; there, if the contract is clandestine, and kept 
secret for this purpose, it will be treated by Courts of 
Equity as a fraud upon suph parents or other friends, 
and as such be set aside ; or the equities will be held 
the same as if it had not been entered into.^ The 
general ground upon which this doctrine is sustained, 
is, that parents, and other friends, standing in hco pa¬ 
rentis^ are thereby induced to act differently in relation 
to the advancement of their children and relatives, 
from what they would if the facts weje known; and 
the best influence whicli might be exerted in persuad¬ 
ing their children and relatives to withdraw from an 
unsuitable match, is entirely taken away. To give 
cfloct to such contracts would be an encouragement to 
persons to lie upon the watch to procure unequal 
matches against the consent of parents and friends, 
and to draw on improvident and clandestine marriages, 
to llio de.struction of family confidence, and the diso¬ 
bedience of parental authority." These are objects of 
so great importance to the best interests of society, 
that they can scarcely be too deeply fixed in the 
public policy of a nation, and especially of a Christian 
nation. 

§ 276. In the Civil Law a strong desire was inani- 
fe.sted to aid in the establishment of marriages, as has 
been already intimated.® And, hence, all conditions 


A Wondhouse v, Shipley, 2 Atk. 535, 539; Cock v. Richards, 10 Ves. 
43{i,43B. 

2 VVooiJhouse v. Shipley, 2 Atk. 539; Cock v, Richards, 10 Ves. 43S, 
439; Newland on Contracts, ch. 33, p. 476. 

3 Ante, ^ 260. 
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annexed to gifts, legacies, and other valuable interests, 
which went to restrain marriages generally, were 
deemed inconsistent with public policy, and held 
void. A gift, therefore, to a woman, of land, if she 
should not marry, was held an'ahsolnto gift. Mwvicn, 
si non nupscrit, fundnni fpmm moviclur, lc</o ; potrU did, 
d si mpscrit, earn confedim ad Icgalum adnuUi} Si 
testator rogasset harcilctn, id redilmt hccredUaleni vudieri, 
si non nipsissct; diccndinn erit compcllendmn lucirdcin, si 
saspcctani dicat htcreditatan, adirc ei rcsliliiere cam mulicri, 
etianisi mpsissetr So, a gift to a father, if his daughter, 
who is under Jiis authoiity, (in piolcslaie,) should not 
marry, was treated as an absolute gift; the condition 
being held void.^ Tho avowed ground of these deci¬ 
sions was, that all such conditions were a fraud upon 
the law which favored marriage; Quod in fraudem Icgis 
ixd impediendas mptias scripimn cst, unUam vim hold.' 

§ 277. lJut a distinction was taken in the Civil Law' 
between such general' restraints of marriage, and a 
special restraint, as to marrying or not marrying a i)ar- 
tieular person; the latter being deemed not mijustifia- 
ble. Thus, a gift, upon condition that a woman should 
not marry Titius, or not marry Titius, Scius, or iMa)- 
vius, was held valid.^ And the distinction w'as in some 
cases even more refined; for, if a legacy was given to a 
wife upon condition that she should not marry while 
she had children, [si a liberis ne nvpserif,) the condition 
was nugatory; but, if it was, that she should not marry 


^ Pothier, Pand. Lib. 35, tit. j, n. 33 ; Dig. Lib. 35, tit. 1, 1. 78, ^ 5. 

- Polhier, Pand* Lib. 35, lit. 1 , n. 33; Di^. Lib. 3f>, tit. 1, 1. 05, ^ 1. 

^ Poiliier, Pand. Lib. 35,,tit. 1, n. 35. 

^ Potliier, Pand. Lib. 35, tit. 1, n, 35 ; Dig. Lib. 35, til. 1, 1 . 70, ^ 4. 

I’oiliier, Pand, Lib. 35, lit. 1, n. 34 ; Dig*. Lib. 35, lit. 1, 1. 03, 1. 04 
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while she had children in puberty, {si a Uberis impii- 
heribus ne nupscrit) it was good.^ And the reason given 
is, that the care of children, rather than widowhood, 
might be enjoined ; Quia, magis cura Uberorum, qumi 
viduitas, injxmgcretur? 

k 278. Courts of Equity, in acting upon cases of a 
similar nature, have been in no small degree influenced 
by these doctrines of the Civil Law.® But it has'becn 
doubled, whether the same grounds, upon which the 
Homan Law acted, can or ought to be acted on in a 
('hristian country, under the Common Law. Lord 
llosslyn h.as endeavored to account for the introduction 
of those doctrines into the English Courts of Equity, 
from the desire of the latter to adopt, upon legatary 
questions, the rules of the Ecclesiastical Courts, which 
wore borrowed directly from the Civil Law. And 
speaking upon the subject of the rule of the Civil Law, 
as to conditions in restraint of marriage, he said: * 
■‘How it should ever luive come to be a rule of decision 
in the Ecclesiastical Court is impossible to be accounted 
for, but upon this circumstance, that, in the unenlight¬ 
ened ages, soon after the revival of letters, there was a 
blind, superstitious adherence to the text of the Civil 
Law. They never reasoned; but only looked^into the 
books, and transferred the rules without weighing the 
circumstances, as positive rules to guide them. It is 
beyond imagination, e.Kcept from that circumstance, 


J Pothier, Patid. Lib. 35, lit. 1, ii. .34 ; Dig. Lib. 35, tit. 1,1. 02, ^ 2. 

2 Ibid. 

3 1 Fonb). Eq. D, 1, ch. 4, ^ 10; Stackpolo r. Ile.iumont, 3 Ves. jr. 96.*' 

4 Stackpole v. Beaumont, 3 Ves. jr. 96, per Lord Rosslyn. See, also. 

Lord Tliutlow’s Judgment, in the case of Scott i’. Tyler, S Bro. Ch. R. 
487; S. C. 2 Dick. R. 712. 2 White & Tudor’s Eq. Lead. Cas. and 

notes. 



306. . EQUITY JURISPIIUDENCE. [oiI. VII. 

how, in a Christian country, they should have adopted 
the rule of the Homan Law, with regard to conditions 
as to marriage. First, where there is an absolute, un¬ 
limited liberty of divorce, all rules as to marriage are 
.inapplicable to a .system of religion and law, w'herc di¬ 
vorce is not permitted. Next, the favor to marriage, 
and the objection to the restraint of it, were a mere po¬ 
litical regulation, applicable to the cii cumstauces of the 
Homan Empire at that time, and inapplicable ,to other 
countries. .After the civil war, the depopulation, occa¬ 
sioned by it, led to habits of celibacy. In the time of 
Augustus, the Julian Law, whicji went too far, and was 
corrected by the Lex Papia I^oppeea, not only offered 
encouragement to marriage, but laid heavy iniposition.s 
upon celibac}^ That being established, as a rule in 
restraint uf celibacy, (it is an odd expression,) and for 
the encouragement of all persons who would contract 
marriage, it necessarily followed, that no person could 
act contrary to it by iftiposing restraints directly con¬ 
trary to the law. Therefore, it became a rule of con¬ 
struction, that these conditions were null. It is ditli- 
cnlt to apply that to a country where there is no law to 
restrain individuals from exorcising their own discre¬ 
tion, as to the time and circumstances of the marriage, 
which their children, or objects of bounty, may con¬ 
tract. It is perfectly impossible now, whatever it 
might have been formerly, to apply that doctrine, not 
to lay conditions to restrain marriage under the age of 
twenty-one, to the law of England; for it is directly 
contrary to the political law of the country. There 
'can bo no marriage under the age of twenty-one, with¬ 
out the consent of the parent.” 

§ 279. It is highly probable, tliat this vieiv of the 
origin of the English doctrine, as to conditions in 
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restraint of marriage, annexed? to gifts, legacies, and 
other conveyances of interests, is historically correct.'' 


^ See Soolt v. Tyler, 2 lUo. Ch. R. 487; S. C. 2 Dick. R. 712 ; Clarke 
y. Parker, PJ Vos. 13; Reynish y. Marlin, 3 Atk. 330, 331, 332; 1 Roper 
ort Lc^^acies, by White, ch. 13, ^ 1, p. 054.—Loid Thurlow, in Scolt v. 
Tyler, (2 Dick. R. 710 to 721;) has traced out, with much learning and 
ability, tlie gradual introduction and progress of the Civil Law doctrine, 
ihroiij'h th(3 instrumentality of iho Canon Law, into the law of England. 
1 gladly extract a portion of his statements, as they may lend to instruct 
the student more exactly in a branch of the law, confessedly not without 
some anomalies. “ The earlier cases (said he) refer, in general terms, to 
the ("anon Law, as the rule by which all legacies are to he governed. Ry 
that law, undoubtedly, all conditions, which fell within the scope of this 
objection, I he restraint of marriage, are reputed void; and, as they speak, 
p}n im/i (uijictis. Rut those cases go no way towards ascertaining the 
nature and extent of the ol>jocli(»n. Towards the latter end of llie lastj 
and hcgiuningof the present century, the matter is more loosely handled. 
The Canon liaw is not referred to, (professedly, at least,) as alfurding a 
di.^tiiict and positive rule for annulling the obnoxious conditions. On the 
contrary, they are treated as partaking of the force allowed them by the 
l.nv uf England. Rut, in respect of their imposing a restraint of niar- 
nago, limy arc treated at thf3 ;3ame lime as unfavorable and contrary to the 
couiinou weal and good order of society. It is reasoned, that parental 
duty and alTeetion an* violated, wiieii*a child is stripped of its jiist exnec« 
lations.i Tliat such an intention is improbably imputed to a paiciit; par¬ 
ticularly in those instances where ihero was no misalliance ; as in mar¬ 
riage with the hou^-ais of Rellases, Bertie, Cecil, and Semphile; whicli the 
paient, if he had been alive, would probably have approved. These 
ideas apply iiulillerently to bequests of lands and of money, and were, in 
faci, so ap[dicd in one very remarkable case. Nay, to avoid the supposed 
foH'C of these obnoxious conditions, strained coiislruclions were made 
u[)ori doiilnful feigns of consent; and every mode of ariificial reafeouifig 
was adopted to relax their rigor. This was thought more practicable, by 
calling them conditions subsequent; although, if that had made sik li dif¬ 
ference, they were, and, indeed, must have been generally, coiidnions pre¬ 
cedent, as being the terms on which the legacy v\as made to vest. At 
length, it became a common phrase, that such conditions were only in ter- 
Torrrn. 1 do not find it was ever seriously suppofecd to have been the 
tutor’s intention to hold out the terror of that, which he never meant 
should happen; but the Court disposed of such conditions, so as to make 
tluMTi .iniomu to no more. On the other hand, some provisions against 
impiovidenl matches, especially during infancy, or to a certain age, could 
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But, whether it be so, or not, it may be affirmed, with¬ 
out fear of contradiction, that the doctrine on this sub- 


not be tliou<>ht an unreasonable precaution for parents to entertain. The 
custom of London has been found reasonable, which forfeits the portion, 
on the marriage of an infiint orphan without consent. The Court of 
Chancery is in the constant habit of restraining and punishing such ina'r- 
riages. And the Legislature has at length adopted the same idea, as far 
as it was thought general regulation could, in sound policy, go. In this 
sit nation the matter was found about the middle of the present century ; 
when doubts occurred, which divided the sentiments of the first men of 
the age. The difficulty seems to have consisted principally in reconciling 
tlic cases, or, rather, the aignments, on which iliey proceeded. The bet¬ 
ter opinion, or, at least, that which prevailed, was, that devises of land, 
with which the Canon Law never hi'd any fioncern, should follow the rule 
of the Common Law; and that legacies of money, being of that sort, 
should follow the rule of the Canon Law. Lands devised, charges upon 
it, powers to be exercised over it, money legacies referring to such 
chaiges, money to be laid out in lands, (thongli 1 do not find this yet 
resolved,) follow the rule of the ('ommon Law ; and such trusts arc to be 
executed with analogy to it. Mere money legacies follow the rule of the 
Canon Law; and all (rusts of that nature are to bo executed with anal¬ 
ogy to that. lint still, if I am not niisl.akcn, the (pieslion reman.s un¬ 
resolved, What is the nature and extent of that rule, as applied to con¬ 
ditions in restraint of marriage ? The Canon Law prevails in ibis coun¬ 
try, only so far as it hath been actually received, with such amjjlialion'b 
and limitations as time and occasion have introduced; and subjitct at all 
times to the Municipal Law. It is founded in the Civil Law ; conse¬ 
quently the tenets of that law also may serve to illustrate the received 
rules of the Canon Law. By the Civil Law the provision of a child was 
considered as a debt of nature, of which the laws of civil society also 
exacted the payment; insomuch that a will was regarded as inofficious, 
which did not in some sort satisfy it. By the positive institutions of that 
law, it was also provided, Si quis cadibatds, vel viduitatis conditionem li;o- 
redi, legatariove injunxerit; hajres, Icgalariusve econdilione liberi sunlo ; 
neque co minus delatam ha3reditatem, legalumve, ex hac lege, con.seqiian- 
tur. In ampliation of this law, it seems to have been well settled in all 
times, that, if, instead of creating a condition absolutely enjoining celi¬ 
bacy, or widowhood, tlie same be referred to the advice or discretion of 
another, particularly an interested person, it is deemed a fraud on the law, 
and treated accordingly; that is, the condition so imposed is holden for 
void. Upon the same principle, in further ampliation of the law, all dis¬ 
tinction is abolished between precedent and subsequent conditions ; for it 
would be an easy evasion t)f such a law', if a slight turn of the phr3.se 



CII. VII.] 


CONSTRUCTIVE FRAUD. 


309 


ject, at present maintained and administered by Courts 
of Eipiity, (for it has undergone^ some important 
changes,) is far better adapted to the exigencies of 
modern society throughout Christendom, than that 
which Avas asserted by the Roman law'. While it up¬ 
holds the general freedom of choice in marriages, it, at 
the same time, has a strong tendency to preserve a just 
control and influence in parents', in regard to the'mar¬ 
riages of their children, and a reasonable power in all 
persons to qualify and restrict their bounty in such a 
nnuiner, and on such conditions, as the general right of 
dominion over property in a free country justifies and 
protects, upon grounds of general convenience and 
safely. 

§ 280. The general result of the modern English- 
doctrine on this sultjecl (for it will not be found easy 
to reconcile all the cases),' may be stated in the follow¬ 
ing siimniavy manner. Conditions, annexed to gifts, 
legacies, and devises, in restraint of marriage, are not 
void, if they arc reasonable in themselves, and do not 
directly or virtually operate as an undue restraint 
upon the freedom of marriage. If the condition is in 
restraint of marriage generally, then, indeed, as a con¬ 
dition against public policy, and the due economy and 
morality of domestic life, it will be held utterly void.- 


weie allowed to put it asMe. It h?.s lallier, thereforo, been construed, 
that iho coiulition is performed by the marriat^c, \vbi(5h is the only iawfiil 
pait of ilio condition, or by askiiiff ibo consent, for that also 1 “=? :i lawful 
condition; and, for the rest, the condition not being- lawful, is lioidtMi pro 

1 JSeoit r. Tyler, 5 Bro. Ch. Ti. 487; 3 Dick, B. 71S; Stackpole r. 
Iicanniont, 3 Ves. ; 1 Foubl. Eq. B. 1, cli. 4, ^ 10, note (</). 

2 Kin\y V. Monck, 3 lluhrw. V. B. 30.5, 3U, 347, 301 ; 1 Forihl. Eq. 

J3. 1, c!i. 1, 10, note (r/) ; Bisbton r. Cobb- 0 .‘Sun. 01.); Pratt v. Tyler,* 

3 Bro. Cb. B. 187; Harvey v. Ashton, Corn. Rep. 730 ; S. C. 1 Atk. 301. 
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And so, if the condition is not in restraint of marriage 
generally, but still the prohibition is of so rigid a 
nature, or so tied up to peculiar circumstances, that 
the party, upon whom it is to operate, is unreasonably 
restrained in the choice of marriage, it will hill under 
the like consideration.' Thus, where a legacy was 
given to a daughter, on condition that she should not 
marry without consent,* or should not marry a man who 
was not seised of an estate in fee simple of the clear 
yearly value of £500, it was hold to be a void condi¬ 
tion, as leading to a probable prohibition of marriage.*^ 
[And in a later case it was hold that a general condition 
in restraint of marriage ia good as to the testator’s 
widow,^ but not good v'ith respect to any other per. 
son.^] 

§ 281. Put the same principles of public policy, 
which annul such conditions, when they tend to a 
general restraint of marriage, will confirm and support 
them when they merely prescribe such reasonable and 
provident regulations and sanctions, as tend to protect 
the individual from those •melancholy consequences to 
which an over-hasty, rash, or precipitate match would 


1 Keily v. Motick, 3 Ridgw. T’arl. R. 205, 214, 247, 261; 1 Kq. 
Abrid^- p. liO, Condition^ C in Marg.; Morley v. Rennaldson, 2 Hare, 
R. 570. 

2 Keily V. Monck, 3 Ridgw. Pari, R. 205, 244, 247, 201 ; I Chilly, Eq. 
Dig. MarriagBy W. 

[3 There are many direct authoriiics tliat a condition in a devise of real 
estate to the testator’s widow, that she shall remain single, is valid, and 
if she marry, the rights of the heirs altaoh. Commonwealth v. Siauller, 

10 Barr, 350 ; Phillips v. Medbury, 7 Conn. R. 508 ; Beniiet r. Robinson, 

11 Watts, 348 ; Pringle v. Dmikley, 4 Sm. & M. 10 ; Vance v. Campbell, 
1 Dana, 229.] 

4 Lloyd y. Lloyd. 10 Eng. Law & Eq. R. 139 ; Grace v, Webb, 15 
Sim. 384. 
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probably lead.i If parents, who must naturally feel 
the deepest solicitude for the welfare of their children, 
and other near relatives and friends, who may well be 
presumed to take a lively interest in the happiness of. 
those with whom they are associated by ties of kindred, 
or /riendship, could not, by imposing some restraints 
upon their bounty, guard the inexperience and ardor 
of youth against the wiles and delusions of the crafty 
and the corrupt, who should seek to betray them from 
motives of the grossest selfishness, the law would be 
lamentably defective, and would, under the pretence 
of upholding the institution of marriage, subvert its 
highest purposes. It would, indeed, encourage the 
young and the thoughtless to exercise a perfect freedom 
of choice in marriage; but it would bo at the expense 
of all the best objects of the institution, the preserva¬ 
tion of domestic happiness, the security of private 
virtue, and the rearing of families in habits of sound 
morality, and filial obedience and reverence. Such a 
reproach does not belong to the Common Law in our 
day j and, least of all, can it be justly attributed to 
Courts of Equity. 

§ 282. Mr. Eonblanque has, with great propriety, 
remarked: “ The only restrictions which the Law of 
England imposes, are such as are dictated by the 
soundest policy, and approved by the purest morality. 
That a parent, professing to be aflectionate, shall not 
bo unjust; that, professing to assert his own claim, ho 
shall not disappoint or control the claims of nature, nor 
obstruct the interests of the community j that what 
purports to be an act of generosity shall not be allowed 


1 1 Fonbl. Kq. 13. I, cli. 4, ^ 10, note (<;). 
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to oper.atc as a temptation to do that whicli militates 
against nature, morality, or sound policy, or to restrain 
from doing that which would serve and promote the 
essential interests of society'-; [these] are rules which 
cannot easily ho reprobated, as harsh infi'ingemcnts of 
private ]ibcrh% or even reproaclicd as tumeccssary 
restraints on its free exercise. On these consideV- 
atiorfs are founded Ihdso distinctions which have from 
time to time been recognized incur Courts uf Equity, 
respecting testamentary conditions with reference to 
marriage.” ’ 

§ 283. Godolphin also has very correctly laid down 
the general principle. ‘’All conditions agaiii.si the 
liberty of marriage arc unlawful. But, if the condi¬ 
tions are only such, as v,'hereby inaniage is not abso¬ 
lutely pndnbitcd, but only in pait restrained, as in re¬ 
spect to time, place, or per.'ron, then such conditions 
arc not utterly to bo rejected.” “ Still, this laiiguagc 
is to bo understood with proper limitations; that is to 
say, that the restraints upon marriage, in rc.spcct to 
time, place, or person, ;n ’0 reasonably asserted. For 
it is obvious that restraints as to time, place, and ])cr- 
.son, may bo so framed, as to operate a virtual prohibi¬ 
tion upon marriage, or, at least, upon its most impor¬ 
tant and valuable objects. As, for instance, a condition 
that a child should not marry until fifty years of age; ■' 
or should not marry any ])Cr.=!on inhabiting in the same 
town, county, or state; or should not many any per¬ 
son wlio was a clergyman, a physician, or a lawyer, 
or any peison, except of a particular trade or employ- 


Fonbl. Eq. B. ly •!]. 4, ^ 10, note (t/). 

2 Godolphin’s OrpliBln's Legacy, Pi. 1, ch. 15, (Ji 1. 

^ Bui sec 1 Roper on Legacies, ch. 13, ^ 2, p. 7I(i, edit, by Wliiie. 
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ment; for these would be deemed a mere evasion or 
fraud upon the law.i 

§ 284. On the other hand, some provisions against 
improvident matches, especially during infancy, or 
until a certain age of discretion, cannot be deemed an 
unreasonable precaution for parents and other persons 
to affix to their bounty.® Thus, a legacy given to a 
daughter to be paid her at tweAty-one years of a'ge, if 
she does not marry until that period, would be held 
good, for it postpones marriage only to a reasonable 
age of discretion.® So, a condition, annexed to a gift 
or legacy, that the part^ should not marry without the 
consent of parents or trustees, or other persons speci¬ 
fied, is held good; for it does not impose an unreason¬ 
able restraint upon marriage; and it must be presumed 
that the person selected will act with good faith and 
sound discretion in giving or withholding their con¬ 
sent."* The Civil Law, indeed, seems, on this point, 
to have adopted a very different doctrine; holding that 
the requirement of the consent of a third person, and 
especially of an interested' person, is a mere fraud 
upon the law.® 

§ 285. Other cases have been stated, which are 
governed by the same principles. Thus, it has been 
said, that a condition not to marry a widow is no un- 


1 See Scott r. Tyler, 2 Dick. R. 721, 122 ; 2 Brown, Ch. R. 488. 

3 Scott y. Tyler, 2 Dick. R. 719. 

3 See Stack pole v, Beaumont, 3 Ves. 96, 97 ; Scott r. Tyler, 2 Dick. 
R. 721, 722, 724. 

4 Desbody V, Boyville, 2 P. Will. 547; Scott r. Tyler, 2 Bro. Ch. R. 
431, 485 ; 2 Dick. R. 712; Clarke v. Parker, 19 Vea. 1 ; Lloyd v. Bran- 
ton, 3 Mcriv. R. 108 ; Dashwood v. Biilkley, 10 Ves. 229. 

5 Lord Thurlow, in Scott o. Tylor, 2 Dick. R. 720 ; Ayliffe, Pand. B. 
3, tit. 21, p. 374. 

KQ. JUR. — VOL. 1. 
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lawful injunction; for it i.s not in general restraint of 
marriage. So, a condition that a widow shall not 
marry, is not unlawful, neither is an annuity during 
widowhood only.i A condition to marry, or not to 
marry Titius or IMsovia is good. So, a condition, pre¬ 
scribing due ceremonies and a due place of marriage, 
is good. And so any other conditions of a simifar 
natifl’e, if not used evasively, as a covert purpose to 
restrain marriage generally.' [And on the same general 
principle, a condition that the legatee shall not become 
a nun is valid, and although the will contain no bequest 
over, the legacy is forfeited, if the legatee does become 
a nun.3] 

§ 28G. But Courts of Equity are not generally in¬ 
clined to lend an indulgent consideration to conditions 
in restraint of marriage ; ‘ and on that account, (being 


1 Lloyd V. Llt»y(], 10 Eng. Law & Eq. R. 139. — Coiiilitioris, requiring 
widowhood, were generally void by the Civil Law, when iho legacy was 
to llie party herself; but not wljere il was to a third person. AylnTc, 
Pand. B. 3, tit. 21, p. 371. Legaturn alii sub condilione sic relictum ; Si 
uxor nuplui se post mortem mariti non collocaverit, conlraclis nuptiis, 
condilione deficit, idcoqne pelt ncquaquam potest. Cod. Lil). 0, lit. 40, 
1. 1 ; Polhicr, Pand. Lib. 35, tit. 1, n.35. Jn Parsons v. Winslow, (ti Mass. 
R. 109,) where the legacy was during widowhood and life, without any 
bequest over, the Court hold the condition to be in terrorem only ; and that 
the legatee took, notwilbstanding a second marriage. See Hooper v. 
Dundas, 10 Barr, 75 ; Bennett v. Robinson, 10 Walts, 348 ; Tlio Com¬ 
monwealth V, Slaufler, 10 Barr, 350. But see Scott r. Tyler, 2 Dick. R. 
721, 722 ; S. C. 2 Brown, Ch. R. 488; Harvey v. Aston, 1 Atk. 379 ; 
Marples v. BaJnbridge, 1 Madd. Pv. 590 ; Richards v. Baker, 2 Aik. 321 ; 
1 Roper on Legacies, by White, ch. 13, ^ 2, p. 721, 722. 

2 Scott t;. Tyler, 2 Bro. Ch. R. 488 ; 2 Hick. 11. 721, 722; Codolp. 
Orp. Leg. Pt. 3, ch. 17, ^ 1 to 10 ; Aylifle, Pand. JL 3, tit. 21, p. 374. 

3 Dickson, in re, 1 Eng. Law & Eq. R. 149. 

^ See Long i\ Dennis, 4 Burr. R. 2052. — Lord Mansfield, in Long v. 
Dennis, 4 Burr. R. 2055, said : “ Conditions in restraint of marriage are 
odious, and aVe, therefore, held to the utmost rigor and strictness.’' Lord 
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in no small degree influenced by the doctrines of the 
Civil and Canon Law,) they have not only constantly 
manifested an anxious desire to guard against any 
abuse, to which the giving of one person any degree 
of control over another might eventually lead j but 
they have, on many occasions, resorted to subtleties 
and artificial distinctions, in order to escape from the 
positive directions of the parly imposing such’ con¬ 
ditions. 

§ 287. One distinction is, between cases’where, in 
default of a compliance with the condition, there is a 
bcfjiicst over, and case^ where there is not a bequest 
over, upon a like default of the party to comply with 
the condition. In the former case, the bequest over 
becomes operative upon such default, and defeats the 
prior legacy.* In the latter case (that is, where there 
is no bequest over) the condition is treated as ineffect¬ 
ual, upon the ground that the testator is to be deemed 
to use the condition in ivnvrcm only, and not to impose 
a forfeiture, since ho has failed to make any other 
disposition of the bequest ’upon default in the con¬ 
dition.'"* 


Elflon seems to have disapprovcrl of this generality of expression, in 
Clarke v. Tarkor, 11 ) Yes. 19. 

i Clarke Parker, 19 Vcs. 13 ; Lloyd u.Branton, 3 Meriv. R. lOS, 119 ; 

1 Feiihl. Eq. B. 1 , eh. 4, § 10 , note^( 7 ) ; Wheeler v. Bingliruii, 3 Atk. 
398 ; ]Mal<;oliii r, O'Callaghan, 2 Madd. U. 350 ; Chaiincey v. Graydon, 

2 Aik. () 10 . 

~ Harvey Aston, 1 Atk. 361, 375, 377; Reynish i;. Mcarlin, 3 Atk. 
330 ; 1 Wilson, R. 130 ; 1 Fonbl. Eq. B. 1 , ch. 4, ^ 10 , note ( 7 ) ; Pen- 
ilarvjs Hicks, 2 Freeman, R. 41 ; Pullen v. Ready, 2 Atk. R. 587; 
Long V. Dennis, 4 Burr. 2055; J Eq. Ahridg. 110 , C. ; Parsons r. 
Winslow, 6 Mass. R. 169 ; 1 Roper on Legacies, by White, ch. 13, ^ 1, 
p. 654 to OGO; Id. § 2 , p. 687, 715 to 727 ; Eastland r. Reynolds; 1 Dick. 
R. 317. 
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§ 288. Another distinction is taken between condi¬ 
tions in restraint of marriage, annexed to a bequest of 
personal estate, and the like conditions, annexed to a 
devise of real estate, or to a charge on real estate, or 
to things savoring of the realty. In the latter cases 
(touching real estate) the doctrine o‘f the Common Law, 
as to conditions, is strictly applied. If the condition 
be precedent, it must 6e strictly complied with, in order 
to eiititlo the party to the benefit of the devise or 
gift. If the condition be subsequent, its validity will 
depend upon its being' such as the law will allow to 
devest an estate. For, if the law deems the condition 
void as against its own policy, then the estate will be 
absolute and free from the condition. If, on the other 
hand, the condition is good, then a non-compliance with 
it will defeat the estate, in the same manner as any 
other condition subsequent will defeat it.‘ 

§ 289. But, if the bequest be of personal estate, a 
different rule seems to have prevailed, founded, in all 
probability, upon the doctrines maintained in the Eccle¬ 
siastical Courts, and deri\’'ed from the Canon and Civil 
Law.® If the condition in restraint of marriage be 


1 Co. Litt. 206, a & b; Id. 217, a ; Id. 237, Ilarg. and Butler’s note, 
(152) ; Bertie Faulkland, 3 Ch. Cas. 130 ; S. C. 2 Freeman, R. 220; 
2 Vein. R. 333; 1 Kq. Cas. Abridg. 108, margin; Harvey v. A&ton, Com. 
R. 726 ; S. C. 1 Atk. 261 ; Reynish v. Marlin, 3 Aik. 3.30, 332, 333 ; 
Fry V. Porter, 1 Mod. R. 300 ; Long v. Rickets, 2 Sim. & Sin. R. 170; 
Commonwealth v. StaufTcr, 10 Barr, 350 ; Popham v. Barnfield, 1 A'crn, 
R. 83 ; 1 Fonbl. Eq. B. 1, ch. 4, ^ 10, note (ry) ; Graydon v. Hicks, 

2 Atk. 16 ; Peyton v. Bury, 2 P. Will. 626 ; 1 Roper on Legacies, by 
White, ch. 13, ^ I, p, 6.50, 660 ; Id. ^ 2, p. 687 to 727 ; Post, 200, 
note (2). 

2 1 Hoper on Legacies, by White, ch. 13, ^ 1, p. 650 to 660 ; Scoti 
V. Tyler, 2 Bro. Ch, R. 487; 2 Dick. R. 712 ; JSiackpole v. Beaumont, 

3 Vcs. 06. 



n. VH.] (JONSTllUCTIVK FRAUD. 31,7 

subsequent and general in its character, it is treated as 
the like condition is at law, in regard to real estate, 
as a mere nullity, and the legacy becomes pure and 
absolute.^ If it be only a limited restraint, (such as to 
a marriage with the consent of parents, or not until the 
ago of twenty-one,) and there is no bequest over upon 
default, the condition subsequent is treated as merely 
la leiroma ; ami the legacy becomes pure and absolute.^ 
But if tho restraint bo a conditional precedent then it 
admits of a very dilforcnt application from the rule of 
the Common Law in similar cases as to real estate. 
For, if the condition regard real estate, and bo in gene¬ 
ral restraint of marriagb, there, although it is void, yet, 
as we have seen, if there is not a compliance with it, 
tho estate will never arise in the devisee. But, if it be 
a legacy of personal estate, under like circumstances, 
the legacy w’ill be hold good and absolute, as if no 
condition whatsoever had been annexed to it. 

§ 200. Whether the same rule is to be applied to 
legacies of personal estate upon a condition precedent, 
not ill icstraiut of marriage generally, but of a limited, 
and qualified, and legal character, whore there is no 
bequest over, and there has been a default in complying 
with tho condition, has been a question much vexed 
and discussed in Courts of Equity, and upon which 
some diversity of judgment has been expressed. There 
are certainly authorities, which go directly to establish 
tho doctrine, that there is no distinction in cases of this 
sort between conditions precedent and conditions sub- 

1 See Mcrley u. Uennolilson, 2 Hare, 570. 

2 Lloyd V. r>ninton, o Meriv. R. 117; Marples r. Rainbridire, 1 Madd. 

R. 500 ; I Roper on Legacies, by While, ch. 13, ^ I, p. (151, <fec. ; Id. §2, 
p. 715, 747; Garret e. Pretty, 2 A^ern. R. 203; Wheeler v. Brigham, 

3 Aik. 304 ; Hooper v, Dundas, 10 Barr. 75. 

27 =^ 
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sequent. In each of them, if there is no bequest over, 
the legacy is treated as pure and absolute, and the con¬ 
dition is made hi tcrrorcm only. The Civil Law and 
Ecclesiastical Law recognize no distinction between 
conditions precedent and conditions subsequent, as to 
this particular subject.' On the other hand, there are 
authorities, which seem to inculcate a different doctrine, 
and to treat conditions' precedent, as to legacies of this 
sort, upon the same footing as any other bequests or 
devises at the Common Law; that is to say, that they 
are to take cAect only upon the condition precedent 
being complied with, whether there be a bequest over 
or not.® 

§ 291. But, whichcA^er of these opinions shall be 
deemed to maintain the correct doctrine, there is'a 
modification of the strictness of the Common Lai'/, as to 
conditions precedent in regard to personal legacies, 
which is at once rational and convenient, and prouiotive 
of the real intention of the testator. It is, that where 
a literal compliance with the condition becomes impos¬ 
sible from unavoidable circumstances, and without any 
default of the party, it is suflicient that it is complied 
with, as nearly as it practically can bo, or (as it is tech- 

* See Harvey A&ton, 1 Aik. 375 ; S. C. Rep. 738 ; Reynibh’tc Mar¬ 
tin, 3 Aik. R. 332. 

^ Tlie former doctrine (that is, iliat there is no difforcncc between con¬ 
ditions precedent and conditions subsequent, as to this point,) was main¬ 
tained by Lord llardwickc, in Reynish v, Martin, 3 Aik. 330; and was 
recognized by Lord Clare, in Kelly v. Monck, 3 Ridgw. R. 203, and by 
Sir Thomas Pluiiier, in Malcolm v. O'CalLighan, 2 Madd. R. 349, 353- 
See also Garbut v, Hiltori, 1 Atk. 381. But the contrary doctrine is indi¬ 
cated in Hemmings v. Munckley, 1 Bro. Ch. 303 ; Scott v. Tyler, 2 Hro. 
Ch. R. 488; 2 Hick. R. 723, 724; Stackpole ??. Beaumont, 3 Vcs. 89 ; 
Sec also Knight v. Cameron, 14 Ves. 388 ; Clarke v. Parker, 19 Vcs. 13 ; 
Elton V. Elton, 1 Ves. 4. Mr. Roper, in his work on Legacies, 1 Roper, 
on Leg. by White, ch. 13, § 1, p. 654 to 660 ; Id. § 2, p. 715 to 727, is 
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nically called) Cy pres. This modification is derived 
from the Civil Law, and stands upon the presumption, 
that the donor could not intend to require impossibili¬ 
ties, but only a substantial compliance with his direc¬ 
tions, as far as they should admit of being fairly carried 
into execution. It is upon this ground that Courts of 
Equity constantly hold, in cases of personal legacies, 
that a substantial compliance with the condition satisfies 
it, although not literally fulfilled. Thus, if a legacy 
upon a condition precedent should require the consent 
of three persons to a marriage, and one or more of them 
should die, the consent of the survivor or survivors would 
bo deemed a sulFicient compliance with the condition.^ 
And, a fortiori., this doctrine would be applied to con¬ 
ditions subsequent." 

§ 292. Another class of constructive frauds, and so 
deemed, because inconsistent with the general policy 
of the law, is that of bargains and contracts made in 
restraint of trade.^ And hero, the known and esta¬ 
blished distinction is between such bargains and con- 


of opinion, that the wriglit of uutliority is with the latter doctrine ; and 
so is Mr. lloveriden, in his SSeppleuiont to Vesey jr,, Vol. 1, p. note 
to n Vos. H9. See also Mr. iSaiindeis’s note to Harvey v. Aston, 1 Atk. 
.’J81.— A dislinclion has also been taken bclwoon cases of personal lega¬ 
cies, and cases of portions diarized on land. In the foiiner, the condition 
may perhaps, be dispensed with, at least under some circumstances ; in 
the latter, the condition must he complied with, to entitle the party to take, 
although there may be no devise over. See Harvey v. Aston, 1 Aik. K. 
36) ; S, C. Com. Hep. 7:36; Cas. T. Talb. 212. 

^ Swinburne on Wills, Pt. 4, ^ 7, n. 4, p. 262 ; 1 Hoper on Legacies, 
by White, ch. 13, ^ 2, p. 691, 692. Sec Clarke c. Paikcr, 19 Ves. 1, 
16, 19. 

^ See 1 Koper on Legacies, ch. 13, § 2, p. 691 ; Pevton v. Bury, 2 P. 
Will. 626; Clraydon v. Hicks, 2 Atk. 16, 18; Aislabie v. Hice, 3 Madd. 
R. 256 ; Worthington t’. J’\ans, 1 Sim. & Sin. R. 105. 

[3 See the authoriiios on tliis subject fully collected in Parsons on Con¬ 
tracts. Vol, 1 (now in press.)] 
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tracts, as are in general restraint of trade, and such as 
are in restraint of it only as to particular places or 
persons. The latter, if founded upon a good and valu¬ 
able consideration, are valid. The former are univer¬ 
sally prohibited. The reason of this difference is, that 
all general restraints upon trade have a tendency to 
promote monopolies, and to discourage industry, enter¬ 
prise, and just competition, and thus to do mischief to 
the party- by the loss of bis livelihood and the subsist¬ 
ence of his family, and mischief to the public, by de¬ 
priving it of the services and labors of a useful member.' 
[And an association of carriers or forwarders, to regu¬ 
late the price of freight and passage by a uniform scale, 
to bo fixed by themselves, and agreeing to divide the 
profits with each other, with provisions prohibiting the 
members from engaging in similar business out of the 
association, has been thought to be within The mischief 
of contracts in general restraint of trade.j 2 But the 
same reasoning does not apply to a special restraint, 
not to carry gn trade in a particular place, or with par¬ 
ticular persons, or for a limited reasonable time; for 
this restraint leaves all other places, and person.s, and 
times free to the party, to pursue his trade and employ¬ 
ment.® And it may even be beneficial to the country, 
that a particular place should not be overstocked with 
artisans or other persons, engaged in a particular trade 
or business;or a particular trade may be promoted 


I Mitchell V. Reynolds, 1 P. Will. 181, where the subject is most elabo¬ 
rately considered. See also Pierce v. Puller, 8 Mass. R. 223 ; Morris r. 
Colman, 18 Vcs. 436; Alger v. Thacher, 19 Pick. 51. 

^ Stanton v, Allen, 5 Denio, 431. 

3 Raunie v, Irving, the Jurist, (1844), vol. 8, p. 1051. 

4 Ibid. ; Davis v. Mason, 5 T. R. 118 ; Clicsman v. Nainby, 3 Bro. Pari. 
Cas. 349; Shackle v. Baker, 14 Ves. 468 ; Crutterell u. Lye, 17 Ves. 330 ; 
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by being for a short period limited to a few persons; 
especially if it be a foreign trade recently discovered, 
and it can be beneficial but to a small number of ad¬ 
venturers.' And, for a like reason, a person may law¬ 
fully sell a secret in his trade or business, and restrain 
himself from using that secret.^ 

§ 293. Upon analogous principles, agreements, where¬ 
by parties engage not to bid a'gainst each othef at a 
public auction, especially in cases where such auctions 
are directed or required by law, as in cases of sales of 
chattels or other property on execution, are held void; 
for they are unconscientious, and against public policy, 
and have a tendency injuriously to affect the character 
and value of sales at public auction, and to mi.slead 
private confidence. They operate virtually as a fraud 
upon the sale.® So, if underbidders or puffers are em¬ 
ployed at an auction to enhance the price * and deceive 
other bidders, and they are, in fact, misled,® the sale will 
be held void, as against public policy.® 


Harrison v. Gardner, 2 Madd. R. 198; Pierce v. Fuller, 8 Mas.s, R. 223 ; 
Perkins v. Lyman, 9 Mass. R. 522; Stearns v, Barrett, 1 Pick. R. 443; 
Palmer v. Slebbins, 3 Pick. R. 188; Pierce v. Woodward, 6 Pick. R. 
200 . 

^ Perkins v. Lyman, 9 Mass. R. 522, 530. 

2 Bryson v, Whiieliead, 1 Sim. & Stu. 94 ; Vickery v. Welch, 19 Pick. 
523. 

3 Jones V. Caswell, 3 Johns. Cas. 20 ; Doolin v. Ward, 6 Johns. R. 194 ; 
Wilbur V. Howe, 8 Johns. 441; Gardiner v. Morse, 25 Maine, 140 ; Bris¬ 
bane V, Adams, 3 Comst. 130 ; Hamilton v. Hamilton, 2 Rich. Eq.R. 355; 

1 Fonbl. Eq. B. 1, ch. 4,^4, note (a;). 

^ [But not if the object be not to enhance the price, but lonafnh to pre¬ 
vent a sacrifice of the property offered for sale, or any honest and reasonable 
purpose. Phippen v. Stickney, 3 Mel. 387, and cases cited. See Veazie , 
V. Williams, 3 Story, 622.] 

See Tomlinson w. Savage, 6 Iredell, Eq. R. 430 ; Id. 278 ; Veazie v. 
Williams, 8 How. U. S. R. 134 ; Laiharn v. Morrow, 6 B. Monroe, 630. 

6 See Howard v, Castle, 6 T. R. 642; Bratiiletu. Alt. 3 Ves. 619, 623, 
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$ 293 a. So, where contracts are entered into be¬ 
tween parties pending a bill in Parliament for the char¬ 
ter of a corporation for a private purpose, (as, for exam¬ 
ple, a railway,) and the agreement is to be concealed 
fropi Parliament, in order to i)rocuro the bill to be 
passed without the knowledge thereof, and thereby to 
produce a false impression, or to mislead or suppress 
inquify, or to withjlraiV public opposition thereto on 
grounds of public or private general iutorost, such con¬ 
tracts will be held void as a constructive fraud upon 
Parliament, as well as upon the public at large.* 

[§ 293 b. So, in America, a contract to procure the 
passage of an act of the Legislature, by any sinister 
means, or by using personal influence with the mem¬ 
bers, is void, as being inconsistent with public policy 
and the integrity of our political institutions.” So, a 
contract founded on an agreement to procure signatures 
and obtain a pardon for a criminal, of the Governor, is 
illegal.*’ So, a contract to abandon the prosecution of a 
petition presented to the Tlousc of Commons, against 


624; Connolly v. Parsons, Id. 021, note ; Smith r. Clark, 12 Ves. 577. 
But see Bexwcll v. Christie, Cowp. II. 395; Twining v, Morrice, 2 Bro. 
Ch. R. 32(); 1 Madd. Ch. Pr. 257 ; Jeremy on Eq. Jurisd. 15. 3, Pt. 2, ch. 
3, ^ 1, p. 390 ; 2 Kent, Comm. Led. 39, p. 537, 538, (5th edit.); Ste.cle v. 
Ellmakcr, II Serg. & Rawle, 80. [And where property is advertised to 
be sold “ without reserve,” such advertisement is understood to exclude 
any interference by the vendor, either direct or indirect, which can, under 
any possible circumstances, aObet the right of the highest hiclder,whatever 
may be the amount of his bidding, to be declared the purchaser. Robin¬ 
son V. Wall, 0 Phillips, Cli. R. 372.] 

1 Lord Hovvden v, Simpson, 10 Adolph. & Ell. 743 ; Simpson v. Lord 
Hovvden, 1 Keen, R. 583; S. G. 3 Mylne & Craig, R. 97; The V^auxhall 
Bridge Co. v. Earl Spencer, 2 Madd. R. 350 ; S. C. Jac. R. 04, 

2 Clippinger v. Hepbaugh, 5 Walls & Serg. 315; Wood v. McCann, 
6 Dana, .306. 

3 Hatzfelcl v. Gulden, 7 Watts, 152. 
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the return of a member accmsed of bribery is illegal.’ 
So, where a city charter prohibited any member of the 
council from being interested in any contract, payment 
for which was to be made by vote of such council, and 
a member by a secret arrangement with a contractor 
became interested in such a contract, a note given by 
Such contractor to the member for his share of the pro¬ 
fits, is wholly void, even in the hands of an innocent 
assignee.*’] 

§ 294. In like manner, agreements, which arc 
founded upon violations of public trust or confidence, 
or of the rules adopted by Courts in furthcranco of 
the admistration of public justice, are held void. Thus, 
an agreeraont made for a remuneration to commission¬ 
ers, appointed to take testimony, and bound to secrecy 
by the nature of their appointment, upon their disclo¬ 
sure of the testimony so taken, is void.’’ [So, an 
agreement by a party to a suit to pay a witness a cer¬ 
tain sum for his attendance, and more if the party 
promising succeeded in the suit, is void.'’ So, a con¬ 
tract by a deputy sheriff to pay the sheriff a certain 
sum as the price of his appointment as such deputy.®] 
So, an assignment of the half-pay of a retired offi¬ 
cer of the army is void; for it operates as a fraud 
upon the public' bounty.” So, an assignment of the 
fees and profits of the office of keeping a house of for- 


^ Coppock V. Bower, 4 M. & W. 3G1. 

2 Bell y. Quin, 2 Sandf. 140. 

3 Coolh V. Jackson, 0 Vos. 12, 31, 32, 35. ' 

4 Dawkins v. Gill, 10 Ala. 200. 

3 Ferris v. Adams, 23 Verm. 136, 

0 Stone V. Liddicdale, 2 Anst. 533; McCarthy v. Goold, I Ball & 
Beatty, R. 389. See Davis v, Duke of Marlborough, 1 Swanst. R, 74, 
79; Osborne v. Williams, 18 Yes. 379. [Contra as to the difTerence 
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rection and of the profits of the tap-house connected 
with it, is void; for the former plainly tends to oppres¬ 
sion and extortion, and the latter to increase riot and 
debauchery among the prisoners.^ Agreements, founded 
upon the suppression of criminal prosecutions, fall 
under the same consideration. They have a manifest 
tendency to subvert public justice.=^ So, wager cofi- 
tracts, which are contrary to sound morals, or injurious 
to the feelings or interests of third persons, or against 
the principles of public policy or duty, are void.''* So, 
of contracts to enable a person to violate the license 
hiAvs.^ So are contracts, which have a tendency to 
encourage champerty.® 

§ 295. Another extensive class of cases, falling under 
this head of constructive fraud, respects contracts for 
■ the buying, selling, or procuring of public offices. It 
is obvious, that all such contracts must have a material 
influence to diminish the respectability, responsibility, 
and purity of public oflicers, and to introduce a system 
of official patronage, corruption, and deceit, wholly at 
war with the public interc.sts.® The confidence of offi- 


received by an officer upon retiring from full pay, and going upon half- 
pay. Price v. Lovolt, 4 Kng. Law & Kq. R. 110.] 

^ Mciliwold u, Walbank, 2 Vcs. 238. 

3 Johnson v. O^ilby, 3 P. Will. 270, and Cox’s note (1); Kcin v, Lce- 
man, 9 Ad. & El. N. S. 371; ^Jevtland on Cuntr. ch. 8, p. 158 ; Shaw i\ 
Reed, 30 Maine, 105. 

3 De Costa v. Jones, Cowp. 729; Alheiford v. Beard, 2 T. Rep. 610; 
Gilbert r. Sykes, 16 East, R. 150; Hartley ik Rice, 10 East, 22 ; Allen 
V. Hearn, 1 T. Rep. 56 ; Shirley v. Shankey, 2 Bos. & Pull. 1.30. See 
Doolubdass v, Ramboll, 3 Eng. Law & Eq. R. 39 j Ramboll v. Soojum- 
null, 6 Morse, P. C. 300. 

4 Ritchie v. 6 C. B. R. 462. 

5 Powler V. Knowler, 2 Atk. 224. 

t> L Fonbl. Eq. B. 1, ch. 4, ^ 4, note (u); Chesterfield v, Janssen, 1 
Atk. 352 ; S. C. 2 Ves. 124, 1.56 ; Boynton v. Hubbard, 7 Mass. R. 119; 
Hartwell v. Hartwell, 4 Vcs. 811, 815. 
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cers may thereby not only be abused and perverted to 
the worst purposes; but misehicvous arrangements may 
be made, to the injury of the public; and persons may 
be introduced or kept in office, who arc utterly unqua¬ 
lified to discharge the proper functions of their stations.’ 
Such contracts are justly deemed contracts of moral tur¬ 
pitude ; ® and arc calculated to betray the public in¬ 
terests into the administration of the weak, the profli¬ 
gate, the selfish, and the cunning. They are, therefore, 
held utterly void, as contrary to the soundest public 
policy; and, indeed, as a constructive fraud upon the 
government.'’ It is acljng against the spirit of the 
constitution of a free government, by which it ought to 
bo served by fit and able persons, recommended by the 
proper officers of the government for their abilities,' 
and from motives of disinterested purity.^ It has been 
strongly remarked, that there is no I'ulc better cstab- 
lished, (it should be added, in law and reason, for, 
unfortunately, it is often otherwise in practice,) re¬ 
specting the disposition of every office, in which the 
public are concerned, than this, Ddcr Difjmori On 
principles of public policy, no money consideration 


1 rbrstorfiLlil v. Janssen, 1 Yes. 155, 156; S. C. 1 Atk. 352; New- 
land on Contracts, cli. 33, p. 477 to 182. 

~ INlonis McCulloch, 2 Eden, II. 100 ; S. C. Ambler, R. d35 ; Law 
y. Law, 3 P. Will. 301’; S. C. Cas. T. Talb. 110 : Ilarrington r. JJa 
Cha.stcl, 2 Svvanst. 1G7, note ; S. C. 1 Bro. Cb. R. 121. 

Bellamy r. Burrow, Cas. T. Talb. 97 ; llanington v. Du rhnslel, 
1 Bro. Cb. R. 124 ; S. C. 2 Swanst. R. 167, note ; Garforih v. Fearon, 
1 II. Black. 327, 320 ; Palmer v. Bale, 6 Moore, R. 28 ; S. (\ 2 Bro. & 
Bing. 673 ; Waldo v, Martin, 4 B. & Cressw. R. 3it); Parsons r. Tlioinp- 
son, 1 II. Black. 322, 326. 

4 Morriss V. McCullocb, 2 Eden, R. 190 ; S. C. Amblnr, R. 432, dS.'V; 
Ive V. Ash, Pree. Cb. 109; Co. 231 a; Fast India Company v. Neave, 
4 Ves. 173, 181, 181 ; Hartwell v. Ilariwcll, 4 Ves. 811. 
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ought to influence the appointment to such offices.’ It 
was observed of old, that the sale of offices accom¬ 
plished the ruin of the Homan Hcpublic. Nitlld aJld 
rc rnagis llomana JleqniMica intcriil, qmm quod magidra- 
ius aj/icia vcnalia erant? 

§ 29G. Another class of agreements, which are held 
to be void on account of their being against public 
policy, arc sach as are* founded upon corrupt considera¬ 
tions, or moral turpitude, whether they stand,prohibited 
by statute or not; for these are treated as frauds u])on 
ihc public or moral law.’’ The rule of the Civil Law 
on this subject, speaks but the language of universal 
justice. PavUt, qiuv contra leges ronsli/uianicsqne, ni mi- 
Ira bonos mores Jiimf, nidlaia vim habere, indiihiluli jnris 
ed.' It is but applying a preventive check, by with¬ 
holding ev^cry encouragement from wrong, and aiming 
thereby to enforce the obligations of virtue. For, 
although the law, as a science, must necessarily leave 
many moral precepts without due enforcement, as rules 
of imperfect obligation only, it is most studious not 
thereby to lend the slightest countenance to the viola¬ 
tions of such precepts. Wherever the divine law, or 
the positive law, or the Common Law, prohibits the 
doing of certain acts, or enjoins the discharge of certain 
duties, any agreement to do such acts, or not to di.s- 
ebarge such duties, is against the dearest interests of 
society, and, therefore, is held void ; for, otherwise, the 


1 Lord Kenyon-in .liliicldord v. IVcslon, 8 T. Kep. 93; Ncwland on 
(Jontracts, 478. 

12 Cited Co. Litt. 234 a. 

3 Newland on Contracts, ch. 32, p. 4G9, &c.; 1 Furibl. Eq. B. 1, eh. 
4 ,^ 5 . 

< Cod. Lib, 2, tit. 3,1. 6. 
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law would be open to the just reproach of winking at 
crimes and omissions, or tolerating, in one form, what it 
affected to reprobate in another.* Hence, all agree¬ 
ments, bonds, and securities, given as a price for 
future [or past®] illicit intercourse® {preemitm piulom), 
or for the commission of a public crime, or for the vio¬ 
lation of a public law, or for the omission of a public 
duly,< are deemed incapable of cnnfirmation or enforce¬ 
ment, upon the maxim, Kc liupi contractu non oritur 
actio? 

§ 20G a. But where a party to an illegal or immoral 
contract comes himself to be relieved from that contract 
or its obligations, he must distinctly and exclusively 
state such grounds of relief as the Court can legally 
attend to; and he must not accompany his claim to 
relief, rvhich may be legitimate, with other claims and 
complaints, which are contaminated with the original 
immoral purpose; for if he sets up as a ground of 
relief the non-fulfilment of the illegal contract on the 
oilier side, and thereby that he is released from his 
obligation to perform it, that* shows that he still relics 


^ 1 Fonbl. Et^. ]j. 4, cli. 4, ^ 4, and notes ( 5 ), (y), 

Eeaiimont v. Reese, 8 Q. 13. Rep. 483. 

^ See Sherman v. Barren, 1 IMeMull, Eq. R. 147. 

^ [That iS; as to future neglect, but not to past. A contract to indem¬ 
nify an otficer for past neglect of duty is not illegal. Hall v. lluntoon, 
17 Verm. 11. 244.] 

^ 1 Fonhl. Eq. B. 1, ch. 4, ^ 4, and notes (s), (y ); Walker r. Ferkins, 
3 Burr. 1508 ; Franco v. Bolton, 3 Ves. 370 ; Benyon r. Netllofold, 
2 FjUg. Law & Eq. R. il;]; Clarke v. Perraiu, 2 Atk. 333, 337 ; Wha¬ 
ley V. Norton, 1 Vern. U. 483 ; Robinson v. C^ec, 1 A'es. R. 2.')!, 254 ; 
Cray v. Mathias, 5 AVs. 280 ; Oltley r. Browne, 1 Ball & Bealt. 300 ; 
Batterslcy v. Smith, 3 Madd. R. 110; Thompson v. Thompson, 7 Ves. 
470; St. John v. St. John, 11 ATs. 535, 530. But see Spear u. Hay¬ 
ward, Tree. Ch. 114. 
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upon the immoral contract and its terms for reli e 
and therefore the Court will refuse it.* 

§ 297. Other cases might be put to illustrate the 
doctrine of Courts of Equity, in setting aside the 
agreements and acts in fraud of the policy of the law. 
Thus, if a devise is made upon a secret trust for 
charity, in evasion of the statutes of mortmain, it w'ill 
be sfct aside." So,.if h parent grant an annuity to his 
son to qualify him to kill game, he will not bo permit¬ 
ted, by tearing otf the seal, to avoid the conveyance.® 
So, if a person convoy an estate to another to qu.alify 
him to sit in Parli.ament, or to become a voter, he will 
not be permitted to avoid it, upon the ground of its 
having been done by him in fraud of the law, and 
upon a secret agreement that it shall be given up.^ 
So, conroyances made of estates in trust, in order to 
secure the party from forfeitures for treason or fedony, 
will be set aside agiiinst the Crown; but they will be 
good against the party. So, contracts atfccting public 
elections, arc held void; so are assignments of rights 
or property, 2 ^<^ndcntc Be, when they amount to, or 
partake of, the character of maintenance of cham¬ 
perty, and are reprehended by the law.® 

§ 298. And here, it may be W'cll to take notice of 
a distinction, often, but not universally acted on in 
Courts of Equity, as to the nature and extent of the 


1 Kales V. Chester, 5 Kcavan, R. 103. 

2 Strickland u. Aldncli, 0 Vcs. 516 ; Muckleston v. Briien, 6 Vcs. 52. 

3 1 Madd. Ch. Pract. 242; Curtis v. Perry, 6 Ves. 747; Kirch v. J3h- 
gravc, Arnbler, R. 204, 265. 

4 See The Duke of J3cdford v. Coke, 2 Yea. 110, 117; 3 P. Will. 233; 
1 Madd. Ch. Pr. 243. 

5 Waller u. Duke of Portland, 3 Ves. 404 ; Stevens r. Bagwell, 15 
Ves. 130; Strachan v. Brander, 1 Eden, R. 303 ; 18 Ves. 127, 128. 
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relief, which ivill be granted to persons who are par¬ 
ties to agrecmont.s or other transactions against public 
policy, and, therefore, are to be deemed pariicipes 
crimmis. In general, (for it is not universally true,)' 
where parties are concerned in illegal agreements or 
other transactions, whether they are mala prohihita, 
or mala in se, Courts of Ec^uity, following the rule of 
law, as to participators in a common crime,® will not 
at present interpose to grant any relief; acting upon 
the known maxim, la pari delicto potior est conditio 
difendcnlis, et possidentis? But in cases where the 


1 The relief granted in Courts of Equity,‘in cases of usury, consiitutes 
an exception. Smith c. Ilromley, Doug. K. 095, note; Id. CU7, 098. 
In tliis case Lord Mansfield said ; “ If the act is in itself immoral, or a 
violation of the general laws of public policy, thero the party paying 
shall not have this action [to recover hack the money]; for, where both 
parties are equ.illy criminal against such general laws, the rule is Potior 
est conthlio ndcttlis. Hut thcic arc other laws which are calculated for 
the protection of the subject against oppicssion, extortion, deceit, &c. 
If such laws are violated, and the defendant takes advantage of the plain- 
till's condition or situation, there tho plaintiflf shall recover. And it is 
astonishing that the Reports do not distinguish between the violation of 
the one sort and the other.” Id. p. 997 ; Astley v. Reynolds, 3 tSlr. L. 
015. See 1 Eoribl. Eq. H. 1, ch. 2, ^ 13, and note (r); 1 Madd. Ch. Pr. 
CIl, 212 ; Browning ti. Morris, Cowp. B. 790. 

Bullcr, N. r. 131, 132 ; Harrington v. Bigelow, 11 Paige, 349. 

^ Se.e Bromley e. Smith, Dong. R. 097, note; Id. 698; Vandyck i>. 
Ilerritt, 1 East, U. 90 ; Il.mson e. Hancock, 8 T. Rep. 575; Browning v. 
Morris, Cowp. R. 790; Osborne r. Williams, 18 Ves. 379; Buller, N. P. 
131, 132 ; 1 Fonbl. Eq. B. 1, ch. 4, ^ 4, note (y); Bosanqnet v. Dash- 
wood, Cas. T. Talb. 37, 40, 41. —1 say, al present; for there hits been 
considerable fluctuation of opinion, both in Courts of Law and Equity on 
this subject. The old cases often gave relief, both at Law and in Equity, 
where the party would otherwise derive an advantage from his iniquity. 
But the modern doctrine has adopted a more severely just, and probably 
politic and moral rule, which is, to leave the parlies where it finds them, 
giving no relief and no countenance to claims ot this sort. See the cases 
at law, Tompkins v. Bernet, 1 Salk. 22; Bromley v. Smith, Doug. R. 
695, note ; Collins v. Blantcrn, 2 Wils. R. 347; Lowry i-. Bourdieu, Dou^. 

28 * 
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agreements or other transactions are repudiated on 
account of their being against public policy, the cir¬ 
cumstance, that the relief is asked by a party who is 
particeps criminis, is not in Equity material. The 
reason is, that the public interest requires that relief 
should be given; and it is given to the public through 
the party.* And in these cases relief will be granted, 
not ohly by setting asWe the agreement or other trans¬ 
action, bat, also, in many cases, by ordering, a repay¬ 
ment of any money paid under it.** Lord Thurlow, 


R. 468 ; Marak v. Abi;l, 3 Bos. Pull. 3J ; Yandyck v. Hcrritt, 1 East, 
R. 96; Lubbock v. Polls, 7 East, R. 441), 456; Browning c. Morris, 
Cowp. R. 750; Hanson v. Hancock^ 8 T. Rep. 575 ; McCulliiin v. Gourley, 
8 Johns. R. 117 ; Buller, N. P. 181 ; 1 Fonbl. Eq. B. 1, ch. 4, ^ 4, and 
note (y) ; Buller, N. P. 131,13-2; Tnhab. of Worcester v. Eaton, 11 
Mass. R. 308, 376, 377; Phelps r. Decker, 10 Mass. R. 207, 274. And in 
Equity, see the cases of Neville v. Wilkinson, 1 Bro. Ch. R. 543, 547, 
548; Jacob. R. 07; Walls r. Brooks, 3 Ve.s. jr. R. 612 ; East India 
Company V. Neave. 5 Yes. 173, 181, 181; Thompson r. Thuinpson, 7 
Yes. 469; Knowles v. llauohton, 11 Yes. 168; St. John e. St. John, 11 
Yes. 535, 530; O^hoiiie v. Williams, 18 Yes. 379; Bo^anquet o. Dash- 
wood, Cas. T. Tall). 37; Rider v. Kidder, 10 Yes. 3C0 ; Uawdon 
Shadwell, Ambler, R. 269, and Mr. Blunt’s notes. In the case of Phelps 
r. Decker (10 Mass. R. 271,) it was broadly laid down that “by the 
Common Law, deeds of conveyance, or other deeds, made contrary lo the 
provisions of a general statute, or for an unlawful consideiation, or to 
carry into elfect a contract unlawful in itself, or in consequence of any 
prohibitory statute, are void, ah iniiw, and may be avoided by plea ; or on 
the geneial issue, non est fachan, the illegality may bo given m evi¬ 
dence.” But, in a later ease, the doctrine was qualilied ; and ilie Court 
took the distinction between bonds and contracts, sought lo be enforced, 
and actual conveyances of lands or other property. Tiie former might be 
avoided ; the lattei: were treated as actual transfers, and governed by the 
same rule, as the payment of money, or the delivery of a personal chattel. 
Inhabitants of Worcester v. Eaton, 11 Mass. 375 to 379. 

1 St. John a. St. John, 11 Yes. 535, 536; Bromley v. Smith, Doug. R. 
695, 697, 698 ; Hatch v. Hatch, 9 Yes. 292, 298 ; Roberts v, Roberts, 3 
P. Will. 66, 74, and note (1) ; Browning r. Morns, Cowp. R. 700; Mor- 
lia V, McCulloch, 2 Eden, R. 190, and nolo Id. 193. 

2 See Goldsmith v. Bruning, 1 Eq. Ahridg. Bonds, &c. F. 4, p. 89 ; 



CONSTRUCTIVE FRAUD. 


331 


cn. VII.] 

indeed, seems to have thought, that in all cases where 
money had been paid for an illegal purpose, it might 
be recovered back, observing, that if Courts of Jijstice 
mean to prevent the perpetration of crimes, it must 
be, not by allowing a man, who has got possession, to 
remain in possession, but, by putting the parties back 
to the state in which they were before.^ But this is 
pushing the doctrine to an extravagant extent, and 
etfectnally subverting the maxim. In pari delicto potior 
est conditio difcmlenlis. The ground of reasoning, upon 
which his Lordship proceeded, is exceedingly question¬ 
able in itself; and the suppression of illegal contracts 
is far, more likely, in'general, to be accomplished by 
leaving the parties without remedy against each other, 
and by thus introducing a preventive check, natur.'^illy 
connected with a want of confidence, and a sole reliance 
upon personal honor. And so, accordingly, the modern 
doctrine is established.® Relief is not granted whore 
both parties are truly in pari delicto, unless in cases 
where public policy would thereby be promoted.® 


1 Fonbl. Fq. lb 1, oh. 0, 13, and note; Smith v. Briininf^, 2 Vein. R. 

31)2; Morris v. Mclhilloch, Arublor, R. 432; S. C. 2 Etlen, R. 180.— 
Money p^iid will not in all cases be ordered to be paid hack. For in¬ 
slant c, a bond, given for fiituie illicit intercourse, will be decreed to lie set 
aside ; but money paid under the bond will not, under all circunislanccs, 
be^direrted to be repaid. See Ncwland on Contracts, cli. S3, p 4H3 to 
492; Hill e. Spenrer, Ambler, R. (ill, and Id. App. 836 (Blunt’scdiiion) ; 
Nye r. Mnsely, 6 B. & Cressw. 133 ; Dig. Jab. 12, tit. 5,1. 4, ^ 3. See 
also cases of gaming before the statute, in (>lieslerfield r. Janssen, 2 Vcs. 
137, 138. See also Inhabitants of Worcester v. Eaton, 11 Mass. R. 376, 
377. 

1 Neville r. Wilkinson, 1 Bro. Ch. R. 517, 518 ; 18 Vcs. 332. 

2 See Sharp v. Taylor, 2 Fhillips, Ch. R 801. 

3 See the remarks of Lord Eldon in Rider r. Kidder, 10 Ves. 356; 
Smith If. Bromley, Doug. R. 690, note. See also Adams v. Barrett| 
6 Georgia, R. 404. 
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§ 299. Even in cases of a preemium pudiciticc, the 
distinction has been constantly maintained between 
Bills for restraining the woman from enforcing the 
security given,* and Bills for compelling her to give up 
property already in her possession under the contract. 
At least, there is no case to be found, whore the con¬ 
trary doctrine has been acted on, except where credib- 
ors were concerned. And in this respect the English 
Law seems to have had a steady regard to the policy 
of the Roman Jurisprudence." 


1 Sec Weakley e. Watkins, 7 J^uniph. 3.50. 

2 1111101 V. Kidder, 10 Vcs. 30G.— The Homan Law has staled some 

doctrines and distinctions lliis snl>ject, which are worthy of consi¬ 
deration. J shall quoteJhem without commenting upon them. They are 
partially cited in 1 Fonbl. JOq. 11. 1, eh. 4, ^ 4, note {ij). Three cases 
are ])ut. (I.) Where tlie turpitude is on the part of the receiver only; 
and there tlic rule is, Quod si tnrpis causa accipientis fuerit, etiainsi res 
secuta sit, repeti potest. Dig. ]jih. tit. 5,1. 1,^2. {2.) Where the 

turpitude is on the part of tlic giver alone; and there tlie rule is the con¬ 
trary. Cessat quidem condictio, qnum tiirpiter dalur. Pothior, Pand. 
Lib. 1-, lit. 5; art. 8. (.3 ) Wiieie the turpitude aireet.s both iiarlios ; and 

there the rule is, Uhi aulem et daniijs et accipientis lurpitudo versatnr, non 
posse repeti dicimus; veluti, si pccaiiia delur, ut male judicetiir. Dig. 
Lib. 1‘2, tit. 5, I. 3; Pothier, Pand. Lil). 12. lit. 5, n. 7. The rea-^on 
given is : In pari causa pos.sossor potior haberi deliet. Dig. Lib. 50, tit. 
17, 1. 123; Pothier, Paiid. Lib. 12, lil. 5, n. 7. Several other examples 
are given under this head. Idem, si ob stuprum datum sit; vel si (piis, 
in adullcrio deprehensus, redemerit sc, ccssat enim repetilio. Item, si 
dederit fur, ne proderetur ; quoniain ulriiistiue turpitiulo vers.ilur, ccssat 
repetitio. Dig. JjiI). 12, lit. 5,1. 4 ; Pothier, Pand. Lib. 12, tit. 5^ n. 7. 
Cuiti to propter turpcin causani contra disciplinam temporum meorum, 
doinum adversaria; dedisse profitearis ; friistra earn libi restiiui desideras ; 
cum in pari causa possessoris conditio raelior habeatur. Cod. Lib. 4, lit. 
7, 1. 2 ; Potliier, Pand. Lib. 12, tit. 5, 1. 7. Sed quod mcretrici datur, 
repeti non potest. Sed nova ratione, non ea, quod utriu&que lurpitudo 
versatur, sed solius dantis; a new reason, whicli Pothier, as well as 
Dlpian, seems to doubt. See Dig. Lib. 12, tit. 5, 1. 4, § 3 ; Pothier, 
Pand. Lib. 12, tit. 5, n. 7, and note (0). On the other hand, when Iho 
money had not been paid, or tlie contract fulfilled, the Roman Law 
deemed the contract void. Quamvis enim utriusqne lurpitudo versatur, 
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§ 300. And, indeed, in cases, where both parties are 
in delicto^ concurring in an illegal act, it does not always 
follow, that they stand in pari delicto; for there may be 
and often are, very dlfierent degrees in their guilt.’ 
One party may act under circumstances of oppression, 
imposition, hardship, undue influence, or great inequa- 
*lity of condition or age; so that his guilt may be tiir 
less in degree, than that of his^associate in the offence.® 
And, besides; tliere may be, on the part of the Court 
itself, a necessity of supporting the public interests or 
public policy, in many cases, however reprehensible 
the acts of the parties may be.® 

§ 301. In eases of usury, this distinction has been 
adopted by the Courts of Equity. All such contracts 
being declared void by the statute against usury. 
Courts of Equity will follow the law in the construc¬ 
tion of the statute. If, therefore, the usurer or lender 
come into a Court of Equity, seeking to enforce the 
contract, the Court will refuse any assistance, and 
repudiate the contract.^ But, on the otlier hand, if the 
borrower comes into a Court of Equity, seeking relief 
against the usurious contract, the only terms, upon 


ac soluttu qnantitaiis cessat rcpclilio, lamcn ex Iiujusmodi stipulatione, 
contra bt)nos mores inlcrpobila, tlcnegandas esse aciiones juris aucioritato 
demonsiralur. (Jod. liib. 4, tit. 7, 1. 5 ; Pothier Pand. Lib. 12-, tit. 5, n.9. 

1 Siniili V. Bromley. Douff. R. ()96; Browning v, Moirn, ( owp. R. 
790 ; 0>l)orne v. Williams, 18 Ves. 379 ; Plialcn v. Clark, 19 Conn. 421. 

- Bosanquet v. Dashwood, Cas. T. Talb. 37, 40, 41; CljL'sUrlield v, 
Janssen, 2 Ves. 150, 157 ; Oaborne w. Williams, 18 Ves. 370. 

3 See VV'^oodhuuse v. Mcreditb, 1 Jac. & Walk. 221, 22.5; 1 Fonbl.lCq, 
13. 1, cli. L ^ 4, note (y); Bosanquet v. Dash wood, Cas. T. 'Calb. 37, 40, 
41; Smith v. Bromley, Doug. R. 090, note; Browning r. Morris, Cowp. 
U. 790 ; Morris v. McCulloch, 2 Eden, 190, and note 193. 

4 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (A); Fanning v. Dunham, 5 Johns. 
Ch. R. 142, 143, 114. 
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which the Court will interfere, ere, that the plaintiff 
will pay the (lefendant, what is really and lond fide 
due to him, dediieting the usurious interest,' and, if 
the plaintiff do not make such offer in his bill, the 
defendant may demur to it, and the bill will be dis¬ 
missed.'- The grouml of this distinction is, that a 
Court of E(iuity is not positively bound to interfere in' 
such ctises by au active* exertion of its powers; but it 
has a discretion ou the subject, and may prescribe the 
terms of its interference ; and he who seeks equity at 
its Jiaiuls, may well be required to do equity. And it 
is against conscience, that the party should have full 
relief, and at the same time poclfct the money loaned, 
which may have been granted at liis own mere solicita¬ 
tion." For then a statute, made to prevent fraud and 
oppros.sior, would bo made the instrument of fraud. 
But, in the other case, if Mquity should relievo the 
lender, who is plaintiff, it would be aiding a wrong¬ 
doer, who is seeking to make the Court the means of 
carrying into effect a transaction manifestly wrong and 
illegal in itself."' 

§ 302. And, upon the like principle.s, if the bor¬ 
rower has paid the money 'upon an usurious contract. 
Courts of Bquity (and indeed. Courts of Law also) ® 


^ See Whitehead v. Peck, 1 Kelly, 110; Jlallingcr v. Edwards, 4 Ire¬ 
dell’s Eq. R. 410. 

- 1 Forihl. Eq. R. 1, ch. 1, d, note (h) ; Id. JI, 1 , cli. 4, 4 7, nolo (/*) ; 
Mason v. Gardiner, 4 Rro. Ch. II. 4*i0 ; Rogera v. Raihbiin, 1 John.s. Ch. 
R. 307; Fanpin«T ii, Dmihani, 5 Johns. Ch. R. 142, 143, 114. 

^ .Scott V. Ncs!)it, 2 Uro. Ch. R. 041 ; S. C. 2 Cox, R. 183 ; Renfield 
V. Solomons, 2 Fes. 81. 

^ 1 Foiihl. J'.q. R. 1, ch. 1, 4 3, note (//) ; Id. R. 1, ch. 4, ^ 7, and 
note (A). 

5 1 Fonbl. Eq. R. 1, ch. 4, ^ 7, and note (A) ; Smith v, Rromley, Doug. 
R. 000, rn>to ; Rtowning u, Morris, (>owp. R. 792 ; Rond v. Hays, Ex’r., 
12 Mass, R. 34 ; Nichols v. Rellows, 22 Verm. 581. 
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will assist him to recover back the excess paid beyond 
principal and lawful interest; but not further. [So, * 
the borrower may maintain a bill to compel the giving 
up of securities left as collateral security for a insurious 
debt, although he might have a defence in«an action at 
law.^j For it is no just objection to say, that he is 
ptuiiceps erbnima, and that Volrnli non fit injuria. It 
ivould be absurd to apply the hitter maxim to the case 
of a man, who, from mere necessity, pays more than the 
other can in justice demand, and who has been signifi¬ 
cantly called the slave of the lender. lie can in no 
just sense be said to pay voluntarily. , And as to being 
2)((rHcq>s criminta, he s’tands in vincuiis, and is compelled 
to submit to the terms, which oppression and his neces¬ 
sities impose on hiui.'-^ Nor can it be said, in any case 
of oppression, that the party oppressed is 
criininh; .since it is that very liai'd.ship, which he labors 
under, and which is imposed upon him by another, that 
makes the criuie.^ 

^ oO'l. In regard to gaming contracts, it would 
follow, H j'ortiori, that (lourts of Equity ought not to 
interfere in their favor, but ought to alTord aid to sup¬ 
press them; since thej'’ are not only prohibited by 
statute, but may be justly pronounced to be immoral. 


^ Teters V, ^loTtimcr, 4 Eilw. Cli. K. 27D. 

- Smith V. Bromley, Doug. note ; lios^inquet v. Ptisliwootl, Cas. 
"I'tnnp. 'rtill). 30; Browning r. Morns, Coup. l\. 700; Bawilen v. Sliail- 
Amhlor, IJ. 200, and Mr. IBunt’s notes ; 1 Foiibl. Bq. B. l,cli.4, 
^ S, nolo {I'), 

3 Lord Clianccllor Talbot, in Bosanqucll^ ]):islnvood^ Las. 1’cmp.Talb. 
41. — The same principle applies lo cases ol' annuities set aside for want 
of a memoridl duly registered ; and an account of the coiisideralion paid, 
and payments made, will be taken, and the balance only will be required 
lu bo paid, upon a decree lo give up the secuiily. Holbrook v. Sliarpey, 
It) Yes. 131. 
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as the practice tends to idleness, dissipation, and the 
* ruin of families.' No one has doubted that, under 
such circumstances, a bill in Equity might be main¬ 
tained to have any gaming security delivered up and 
cancelled.® -But it was at one time held, that, if the 
money were actually paid in a case of gaming, Courts 
of Plquity ought not to assist the loser to recover it' 
back, Tipon the grpund* that he is particeps crimlnis. 
Lord Talbot on one occasion said: “ The case of game¬ 
sters, to which this (of usury) has been compared, is 
no way parallel; for there both parties are criminal. 
And, if two persons will sit down, and endeavor to ruin 
one another, and one pays the money; if, after pay¬ 
ment, he cannot recover it at law, I do not see that a 
Court of Equity has any tiling to do, but to stand neu¬ 
ter,^ there being in that case no oppression upon the 
party, as in this.”' 

§ 301. But it is difficult to perceive, why, upon prin¬ 
ciple, the money should ijot be recoverable, back, in 


J 1 ronbj. Ia;. U. l,ch. 4, ^ G, and note (r). See Robinson v. Inland, 
2 Burr. 1077. 

3 Rawden v, Sliadwcll, Ambler, U. 2G9, and Mr. Blunt’s notes ; Wood- 
roflTe c, Farnbam, 2 Vern. 201 ; Wynne i’. Callender, 1 Russ. R. 23 ; 
Baker v. Williams, cited in Blunt’s note to Ambler, R. 209; Portarling- 
ton V. Soulby, 3 M^^lne & Keen, 101 ; Osbaldislon u. Simpson, 13 Simons, 
R. ril3. 

3 [In America, it lias been recently held, that a Court of Chancery 
would not set aside a deed, the consideration of which was an illegal 
wager. It would leave the parlies wliere it found them. Thomas r. 
Cronie, 16 Ohio, 51. kSoc, also, Raguert u. Cowles, 14 Ohio, 55.] 

4 Bosancjuct v. Dash wood, Cas. Tern. Talb. 41 ; 1 Fonbl. Eq. B. 1, ch. 
4, ^ 6 ; Rawdon v. Shadwell, Amb. U. 269; Wilkinson v, L’Eaugier, 2 
Y. 4*^ Coll. 366. It has been recently held in England, that money, know¬ 
ingly lent to game, is not recoverable. McKimell v, Robinson, 3 Mees. 
& Welsh. 431. [So, in Massachusetts, White w. Bushy, 3 Cush. 44B. 
So, money lent to bet on an election. Machier v. Morse, 2 Gratt. 257.] 
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furtherance of a great public policy, independently of 
any statutable provision.* It has been decided, that, if 
money is paid upon a gaming security, it may be reco¬ 
vered back, for the security is utterly void.® Why is 
not the original gaming contract equally void ? And 
if it be, why is it not equally within the rule and thg 
policy on which the rule is founded ? » 

§ 305. The Civil Law contains a most wholesoiue 
enforcement of moral justice upon this subject. It not 
only protects the loser against any liability to pay the 
money won in gaming; but if he has paid the money, 
ho and his heirs have a right to recover it back at any 
distance of time ; and ho presumption or limitation of 
time runs against the claim. Vichim in akw htsu, non posse 
cotwenvi. Et, si solvent, liabere repetiiionem, tarn ipsum, 
qmm haredes ejiis, adversus victorein et ^'iis hceredes; idque 
perpetno, et ctiam post trigirda annos? Thirty years was 
the general limitation of rights in other cases. 

§ 30G. Questions are also often made, as to how far 
contracts, which are illegal by some positive law, or 
which are declared so upon principles of public policy, 
are capable, as between the parties, of a substantial 
confirmation. This subject has been already alluded to, 
and will be again touched in other places. The gene¬ 
ral rule is, that wherever any contract or conveyance 
is void, either by a positive law, or upon principles of 
public policy, it is deemed incapable of confirmation, 
upon the maxim, Qmd ah irdliq non valet, in tradu iem- 
pork non convalescit.* But where it is merely voidable. 


[1 See McKinney v. Pope, 3 B. Monroe, 93, Boner r. Montgomery,. 
9 B. Monroe, 12S ] 

2 1 Fonbl. Eq. B. 1, ch. 4, ^ 6, and note (c). 

3 Cod Lib. 3 lit. 43, 1. I , l Fonbl. Fq. B. 1, ch. 4, ^ 6, note (c). 

4/Vernon’s case, 4 Co. R. 2, b. 
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or tarns upon cirgumstances of undo# adiraatage, sur¬ 
prise, or imposition, there, if it is deliberately, and upon 
full examination, confirmed by the parties, such confirm¬ 
ation will avail to give it an ex post facto validity.^ 

§ 307. Let us, in the next place, pass to the consider¬ 
ation of the second head of constructive frauds, namely, 
of those which arise from some peculiar confidential or 
fiduciary relation.between the parties. In this class 
of casej, there is often to be found some intermixture 
of deceit, imposition, overreaching, unconscionable ad¬ 
vantage, or other mark of direct and positive fraud. 
But the principle on which Courts of Equity act in 
regard thereto, stands, independent of any such ingre¬ 
dients, upon a motive of general public policy; and it 
is designed, in some degree, as a protection to the 
parties against the effects of overweening confidenoe> 
and self-delusion, and the infirmities of hasty and 
cipitate judgment. These Courts will, therefore, often s 
interfere in such cases, where, but for such a peculiar 
relation, they would either abstain wholly from grant¬ 
ing relief, or would grant it in a very modified and 
abstemious manner.^ 

§ 308. It is undoubtedly true, as has been said, that 
it is not upon the feelings which a delicate and honor¬ 
able man must experience, nor upon any notion of dis- 
»cretion, to prevent a voluntary gift or other act of a 


^ Newland on Contracts, ch 25^ p. 496 to 503 , Chesterfield v. Janssen, 
2 Ves. 125, S. C 1 Atk. SOI; Roberts v Roberts, 3 P, Will. 74, Mr 
Cox’s note; Cole v. Gibson, 1 Ves 507, Crone v Ballard, 3 Bro. Ch R 
120 , Cowen Milner, 3 P. Will 292, note (C) , Cole r. Gibbons, 3 P 
Will. 289 ; 1 Fonbl.Eq. B 1, qh. 2, ^ 13, note (r) , Id ch. 2, ^ 14, note (v), 
and the note to ^ 263 

^ See Goddard v. Carlisle, 0 Price, Ri 169; Gallatiani v. Cunningham, 
8 Cowen, B. 361; Taylor o. Taylor, 8 How. U S. C. B. 200 
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Courts of Eq[mty"havo deemed themselves at libierty to 
interpose in cases of this sort.^ They do not sit, or 
affect to sit, in judgment upon cases, as emtodes mmm, 
enforcing the strict rules of morality. But they do 
sit to enforce what has not inaptly been called a tech¬ 
nical morality. If confidence is reposed, it must be 
faithfully acted upon, and preserved from any inter¬ 
mixture of imposition. If influence is acquired, it must 
bo kept free from the taint of selfish interest, and 
cunning, and overreaching bargains. If the means of 
.personal control are given, they must be always re¬ 
strained to purposes of good faith and personal good.® 
Ooutts of Equity will not, therefore, arrest or set aside 
sat act or contract, merely because a man of more honor 
Wonld not have entered into it. There must b^ some 
relation between the parties, which compels the one to 
make a full discovery to the other, or to abstain from 
all selfish projects. But, when such a relation does 
exist, Courts of Equity, acting upon this superinduced 
ground, in aid of general morals, will not suffer one 
party, standing in a situation of which he can avail 
himself against the other, to derive advantage from 
that circumstance, for it is founded in a breach of con¬ 
fidence.® The general principle, which governs in all 
cases of this sort is, that if a confidence is reposed, and * 
that confidence is abused, Courts of Equity will grant 
relief.* 

1 Hugaenin v. Basley, 14 Ves. 290. 

2 See Taylor v. Taylor, 8 How. U.S. C. R. 200. 

3 Fox V. Macjwelh, 2 Bro. Ch. R. 407, 420. 

* Gariside v. Isherwood, 1 Bro. Cli. R. App. 560, 563; Osmond v. 
Fitzroy, 3 P. Will. 129, 131, Cox’s note. See The English Quaiaetly 
Magazine fur May, 1843, Vol. 29, Pt. 2 , p. 363 to 378. 
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•5 300. In the first place, as to the relation of parent 
and child. The natural and just influence which a 
parent has over a child, renders it peculiarly important 
for Courts of Justice to watch over and protect the 
interests of the latter; and, therefore, all contracts and 
conveyances, whereby benefits are secured by children 
to their parents, are objects of jealousy, and if they are 
not entered into -vvith^ scrupulous good faith, and are 
not reasonable under the circumstances, they will bo 
set aside,’ unless third persons have acquired an interest 
under them;* especially where the original purposes 
for which they have been obtained, are perverted or. 
used as a mere cover.® [And the same principles apply 
to a voluntary gift to a person who has put himself h 
loco parentis, towards the donor.'‘] But we are 
indulge undue suspicions of jealousy, or to make fua^' 
vorable presumptions as a matter of course in 'Of 
this sort “ It is undoubtedly the duty of courts care¬ 
fully to watch and examine the circumstances attending 
transactions of this kind, when .brought under review 
before them, to discover if any undue influence has 
been exercised in obtaining the conveyance. But to 


' Soe Slocum v, Marshall, S Wash. C. C. 397. 

2 See Taylor v. Taylor, 8 How. U. S. C. R. 201; also, Caspell v. Dubois, 
4 J3arb. 393; Brice t?. Brice, 5 Barb. 533; Whalan v, Whalan, 2 Cow 537. 

3 Young V. Peachey, 2 Aik. 254; Glissen r. Ogden, Ibid. 258 ; Corking 
17. Pratt, 1 Ves. 400; Hawes r. Wyatt, 3 Bro. Ch. R. 156 ; 1 Madd. Ch. 
Tract. 244, 245; Carpenter v. Heriot, 1 Eden, R. 338; Blackborn v 
Edgely, 1 P. Will, 607. [See Baker w. Tucker, 2 Eng. Law Si Eq. R. 1, 
where Blackborn u. Edgely, is elaborately examined and approved.] Blun- 
den 17. Barker, 1 P, Will. 639 ; Morns i7. Burroughs, 1 Atk. 402 ; Ten¬ 
dril 17. Smith, 2 Atk. 85 ; HerOn t7. Heron, 2 Atk. R. 160. See Jenkins 
17. Pye, 12 Peters, R. 241. 

4 [Archer v. Hudson, 7 Beav, 551. See Maitland e. Irving, 15 Sun. 
437 ; Maitland v. Buckhonse, 16 Sim. 68.] 
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coQBider a parent disqualified to take a voluntary deed 
frem bis child, without consideratioa, on account of 
their relationship, ie assuming a principle at war with 
all filial as well as parental duty and alTection, and act¬ 
ing on the presumption that a parent, instead of 
wishing to promote the interest and welfare, would be 
seeking to overreach and defraud his child. Whereas, 
the presumption ought to be, in*the absence of all proof 
tending to a contrary conolui|ion, that the advancement 
of the interest of the child was the object in view j and 
to presume the existence of circumstances conducing to 
that result. Such a presumption harmonizes with the 
moral obligations of a parent to provide for his child, 
^<1: is founded upon the same benign principle that 
^liS^ns cases of purchases made by parents in the 
of a child. The primd facie presumption is, that 
intended as an advancement to the child and 
so not falling within the principle of a resulting trust. 
The natural and reasonable presumption in all trans¬ 
actions of this kind is, that a benefit was intended the 
child, because in the discharge of a moral and parental 
duty. And the interest *Df the child is abundantly 
guarded and protected, by keeping a watchful eye over 
the transaction, to see that no undue influence was 
brought to bear upon it.”' 


^ Jenkins v Pye, 18 Peters, R 253, 254 The opinion of the Court 
in this ease was delivered by Mr Justice Thompson, and immediately pre¬ 
ceding the passage cited in the text, he said “ But the grounds mainly 
relied upon to invtilidate the deed, were, that being from a daughter to her 
father, rendered it at least primd jfarie, void And if not void on this 
ground, it was so because it was obtained by the undue inSuenca of pater¬ 
nal authority. The first ground of objection seeks to establish the broad 
principle, that a deed from a child to a parent, conveying the real estate of 
the child, ought, upon considerations of public policy, growing out of the 

29 * 
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$ 310. In the next place, as to the relation of client 
and attorney or solicitor. It is obvious, that this rela¬ 
tion must give rise to great confidence between the 
parties, and to very strong influences over the actions, 
and rights, and interests of the client.^ The situation 
of an attorney or solicitor puts it in his power to avail 
himself, not only of the necessities of his client, but of 
his good-nature, ’liberality, and credulity, to obtain 
undue advantages, bargaiijs, and gratuities. Hence, the 
law, with a wise providence, not only watches over all 
the transactions of parties in this predicament; but it 
often interposes to declare tr9,n&action3 void, which, 
between other persons, would be held unobjectionable.® 


reUlion of the parties, to be deemed void ; and numerous cases 
English Chancery have been referred to, which are supposed to esttdili^ 
this principle. We do not deem it necessary to travel o\er all these 
authorities, we have looked into the leading cases, and cannot discover 
any thing to warrant the broad and unqualified doctrine contended for on 
the part of the appellees All the cases are accompanied with some 
ingredient, showing undue influence exercised by the parent, operating 
upon the fears or hopes of the child; and sufficient to show reasonable 
grounds to presume that the act was^ot perfectly free and voluntary on 
the part of the child ; and, in some cases, although there may be circum¬ 
stances tending, in some small degree, to show undue influence, yet, if 
the agreement appears reasonable, it has been considered enough to out¬ 
weigh light circumstances, so as not to affect the validity of the deed. It 
becomes the less necessary for us to go into a critical examination of tho 
English chancery doctrine on this subject, for should the cases be found to 
countenance it, we should not be disposed to adopt or sanction the broad 
principle contended for, that the deed of a child to a parent is to be deemed 
primd facie void.” 

Walmesley v- Booth, 2 Atk. R. 25; 1 Fonbl. Eq. B. 1, ch. 4, ^ 12, 
note (/*.). See, also, Barnesley v. Powell, 1 Ves. 284; Bulkley n. Wil- 
ford, I Clark U Finn. R. 102,177 to 181; Id. 183; Ante, $ 218; Edwards 
V, Meyrick, 2 Hare, R, 260, 268. # 

* 1 Madd. Ch. Pr. 94; Welles v. Middleton, 1 Cox, R. 112, 126; 

3 Peere Will. 131, Cox’s note (1); Wright Proud, 13 Ves. 136 ; Wood 
o. Downes, 18 Yes. 126; Ante, ^ 219. 
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* 

It does not so much consider the bearing or hardship 
of its doctrine upcm particular cases, as it does the im> 
portance of preventing a general public mischief, which 
may be brought about by means, secret and inaccessible 
to judicial scrutiny, from the dangerous influences aris¬ 
ing from the confidential relation of the parties.^ By 
establishing the principle, that while the relation of 
client and attorney subsists in its full vigor, the latter 
shall derive no benefit to himself from the contracts, .or 
bounty, or other negotiations of the former;® it super¬ 
sedes the necessity of any inquiry into the particular 
means, extent, and exertion of influence in a given 
case, a task often difficult, and ill supported by evi¬ 
dence, which can be drawn from any satisfactory 
sottrcest® This doctrine is not necessarily limited to 


^ Wood # Downes, 18 Ves. 126; Ante, ^ 219, De Montmorency r. 
Devcreaux, 7 Clark and Finnel. 188. 

2 Wood V. Downes, 18 Ves. 126; Jones i\ Tripp, Jac. Rep. 322; 
Goddard v. Carlisle, 9 Price, R. 169; Edwards r. Meyrick, 2 Hare, 
R. ()8. 

3 See Welles v. Middleton, 1 Cox, R. 125 ; Wright v. Proud, 13 Ves. 
137. See Chcslyn v, Dalby, 2 Younge & Coll. 194, 195. In the case 
of Hunter v. Atkins, (3 M* & Keen, 113,) Lord Brougham made the 
following remarks on this subject: ** There is no dispute upon the rules 
which, geneially speaking, regulate cases of this description^ Mr. Aider- 
man Atkins IS eipier to be regarded in the light of an agent, confidentially 
intrusted with the management of Admiral Hunter's concerns, a person 
ai least, in whom he reposed a very special confidence, or he is not. if he 
13 not to be so regarded, then a deed of gift, or other disposition of property 
m his favor, must stand good, unless some direct fraud were practised upon 
the maker of it, unless some fraud, either by misrepresentation or by sup¬ 
pression of facts, misled him, or he was of unsound mind when the deed 
was made. If the alderman did stand in a confidential relation towards him, 
then the pjrty, seeking to set aside the deed, may not be called upon to 
show direct fraud ; but he must satisfy the Court, by the circumstances, 
that some advantage was taken of the confidential relation in which die 
alderman stood. If the alderman stood towards the admiral ip any of the 
known relations of guardian and ward, attorney and client, trustee and 
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cases where the contract or other transaction respects 
the rights or property in controversy, in the particular 
suit in respect to'which the attorney or solicitor is ad- 


cestui que trust, &c., then in order to support the deed, he ought to show 
that no such advantage was taken; that all was fair; that he received 
the boynty freely and knowingly on the giver’s part, and as a slianger 
might have done. For I lake, the rule to be this : There are certain rela- 
lions knovv’n to the law, as attorney, guardian, trustee; if a.person, stand¬ 
ing in these relations to client, ward, or cestui que trust, takes a gift or 
makes a bargain, the proof lies upon him, that he has dealt with the other 
party, the client, ward, &c., exactly as a stranger would have done, taking 
no advantage of his influence or knowledge, putting the other party on 
his guard, bringing every thing Lu his kno(vledge, which he himself knew. 
In short, the rule, rightly considered, is, that the person standing in such 
relation must, before he can take a gift, or even enter into a transaction, 
place himself exactly in the same position as a stranger would Jaave been 
in ; so that ho may gain no advantage whatever from his relation to the 
other parly, beyond what may be the natural and unavoidable consequence 
of kindness arising out of that relation. A client, for example, may 
naturally entertain a kindly feeling towards an attorney solicitor, by 
whose assistance he has long benefited ; and he may fairly and wisely 
desire to benefit him by a gift, or without such an intention being the 
predominating motive, he may wish to give him the advantage of a sale 
or a lease. No law, that is tolerable among civilized men, men who have 
the benefits of civility without the evils of excessive refinement and over¬ 
done subtlety, can ever forbid such a transaction, provided the client be of 
mature age and of sound mind, and there be nothing to show that decep¬ 
tion was practised, or that the attorney or solicitor availed himself of his 
situation to withhold any knowledge, or to exercise any influence hurtful 
to others and advantageous to himself. In a word, stand^g in the relation 
in which he stands to the other party, the proof lies upon him (whereas, 
in the case of a stranger, it would lie on those who opposed him) to show 
that he has placed himself in the position of a stranger ; that he lias cut 
off, as it were, the connection which bound him to the parly giving or 
contracting; and that nothing has happened which might not have hap¬ 
pened had no such connecti()n subsisted. The authorities mean nothing 
else than this, when they say, as in Gibson r. Jeyes (6 Ves. 277,) that 
attorney and client, trustee and cestui que trust, may deal, but it must be 
at arm’s length; the parties putting themselves in the situation of purchas¬ 
ers and vendors, and performing (as the Court said, and, 1 take leave to 
observe, not very felicitously, or even very correctly) all the duties of 
those characters. The authorities mean no more, taken fairly and candidly 
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vising or acting for his client; but it may extend to 
other contracts and transactions disconnected therefrom, 
or at least, where from the attendant circumstance there 
is reason to presume that the attorney and solicitor 
possessed some marked influence, ascendency, or other 
advantage over his client in respect to them.* 


towards the Courts when they say, as in Wright v. Proud, (15 Ves. 138,) 
that an atiorney shall not take a gift from his client, while the jelation 
siihsisis, though the transaction may be not only free from fraud, but the 
most moral in its nature ; a dictum reduced, in Hatch r. Halcli, (9 Ves. 
206,) to this, that it is almost impossible for a gift from client to attorney 
to stand, because the difficulty is extreme of showing that every thing 
was voluntary and fair, and with full warning and perfect knowledge ; for 
in Harris v. Tremenheere, (15 Yes. 40,) the Court only held that, in such 
a case, a suspicion attaches on the transaction, and calls for minute 
examination.” 

1 See Austin v. Chambers, G Cl. & Finn. 1 ; Trevelyan r. Charter, 12 
Cl. & Finn. 714 ; Edwards v. Meyrick, 2 Hare, K. 00, 08. Mr. A^icc- 
Chancellor Wigram here said ; “It was not insisted in argument that a 
solicitor is under an actual incapacity to purchase from his client. There 
is not, in that case, the positive incapacity which exists between a trustee 
and his cfstui quo trust; but the rule the Court imposes is, — that inas- 
mucli as the parlies stand in a relation which gives, or may give the soli¬ 
citor an advantage over the client, — the onus lies on the solicitor to prove 
that tho transaction tvas fair. Montesquieu i». Sandys, IS Ves. 302 ; Cane 
V. Lord Allen, 2 Dow, 2S0. The rule is expressed by Lord Eldon (6 Ves. 
278. See also vSiigden, Vend. & Pur. Vol. 3, p. 238, ed. 10,) to he, that 
if the atiorney ‘ w'ill mix with the character of attorney that of vendor, 
he shall, if the propriety of the transaction comes in question, manifest 
that he has given his client all that reasonable advice against himself that 
he w'ould have given him against a third person.’ It was argued that the 
rule 1 have referred to has no application, unless the defendant was the 
plaintiff's solicitor in Me re, and this argument is no doubt well founded. 
Jones V. Thomas, 2 Y. & Coll. 498; Gibson v. Jeyes, 6 A'es. 200, 278. 
It appears to me, however, that the question, whether Mcyrick was the 
solicitor l/i hdc re, is one rather of w'ords than of substance. The rule 
of equity, which subjects transactions between solicitor and client to other 
and stricter tests than tliose which apply to ordinary transactions, is not 
an isolated rule, but is a branch of a rule applicable to all transactions 
between man and man, in which the relation between the contracting par¬ 
ties is such as to destroy the equal footing on which such parlies should 
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' § 311. On the one hand, it is not necessary to esta¬ 
blish that there has been fraud or imposition upon the, 
client; and, on the other hand, it is not necessarily void 


Stand. In some cases, as between trustee and cestui que trusty the rule 
goes to the extent of creating- a positive incapacity ; the duties of tha 
office of trustee requiring, on general principles, that that particular case 
slionld*be so guarded. -The c^ase of solicitor and client is, however, dif¬ 
ferent. In the case of Gibson v. Jeyes, there was evidence that the client 
was of advanced age, and of much infirmity, both of mind and body, that the 
consideration was inadequate, — and of various other circumstances. Lord 
Eldon there show's how each of these circumstances gave rise to its appro¬ 
priate dnty on the part of the attorney. In other cases, where an attorney 
has been employed to manage ar> estate; he has been considered as bound 
to prove that he gave his employer the benefit of all the knowledge which 
he had acquired in his characlerof manager or professional agent, in order 
to sustain a bargain made for his own advantage. Cane v. Lord Allen, 2 
Dow, 294. Lilt as the communication of such knowledge by the attorney 
will place Uie parlies upon an equality, — when it is proved that the com¬ 
munication was made, the difficulty of supporting the transaction is quoad 
linr removed. If, on the other hand, the attorney has not had any concern 
with the estate respecting.which the question arises, the particular duties 
to w'hich any given situation of confidence might give rise, cannot of 
course attach upon him, whatever may be the other duties which the mere 
office of attorney may impose. If the attorney, being employed to sell, 
become^ himself the purchaser, his duties and his interests are directly 
opposed to each other, i\nd it would be diflicult, — and without the clearest 
evidence that no advantage was taken by the attorney of his position, and 
that the vendor had all the knowledge which could be given him in order 
to form a judgment, it would be impossible — to support the transaction. 
In other cases the relation between the parlies may simply produce a 
degree of influence and ascendency, placing the client in circumstances of 
disadvantage; as where he is indebted to the attorney, and is unable to 
discharge the debt. The relative position of the parlies, in such a case, 
must at least impose upon the attorney the duty of giving the full value 
for the estate, and the onus of proving that he did so. If he proves the 
full value to have been given, the ground for any unfavorable inference is 
removed. The cases may be .traced through every possible variation until 
we reach the simple case whete, though the relation of solicitor and client 
exists in one trahsaction, and, therefore, personal influence or ascendency 
may operate in another, yet the relation not existing in Me re^ the rule 
of equity to which I am now adverting may no longer apply. The nature 
of the proof, therefore, which the Court requires, must depend upon the 
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throughout, ipso facto} But the burden of establishing 
its perfect fairness, adequacy, and equity, is thrown 
upon the attorney, upon the general rule, that he who 
bargains in a matter of advantage with a person, plac¬ 
ing a confidence in him, is bound to show that a reason¬ 
able use has been made of that confidence ; a rule 
applying equally to all persons standing in confidential 
relations with each other.® If hp such proof is 'esta- 


circumstances of each case, according as they may have placed^lhe attorney 
in a position in vt'hich his duties and his pecuniary interests were convict¬ 
ing, or may have given him a knowledge which his client did not possess, 
or some influence, or ascendency, or other advantage over his client; or, 
notwithstanding the existence of the relation of attorney and client, may 
have left the parties substantially at arm’s length, and on an equal fooling ; 
this seems deducible from the cases. Gibson v, Jeyes; Hatch y. Hatch, 
0 Vea. 20i2; Welles v. Middleton, 1 Cox, 112; S. C. cited 18 Ves. 127; 
Wood y. Downes, 18 Ves. 120; Dellew v, Russell, 1 J3a. & Be. 96 ; 
Montesquieu v. Sandys; Cane v. Lord Allen ; Hunter v. Atkins, 3 Myl. 
& K. 113. I have, therefore, to consider the position in which these 
parlies actually stood to each other. And I certainly am not treating the 
case of the plaintiff too strictly when I exclude all considerations which 
the bill docs not state as having existed ; and, according to the statements 
in the bill, it does not appear that the defendant had any peculiar or 
exclusive Knowledge of these particular farrqs or the value of them, or 
that he had undertaken any particular duties respecting them, which were 
opposed to his becoming a purchaser. No equity appears to me to arise, 
except that which might arise from the mere possibility of the relation of 
attorney and client, giving the attorney some influence or ascendency over 
the client, and the circumstance that the plaintiff was pressed by him to 
pay his bill of costs. On the evidence in the cause I am satisfied that the 
only ground upon which 1 can proceed, is this bare relation between the 
paities. Taking the obligations of the defendant to stand as high as the 
relative position of the parties enable me to place them, —admitting the 
defendant to be the attorney in hac re,— I cannot consider that he is 
bound to do more than prove that he gave the full value for the estate.” 
Post, ^ 313. 

J Howell V, Ransom, 11 Paige, 538; Evans v. Ellis, 5 Denio, 640. 

, 2 Gibson v. Jeyes, 6 Ves. 278 ; Montesquieu v. Sandys, 18 Ves. 31%; 
Bellew V. Russell, I B. & Beatty, K. 104, 107; Harris v. Tremenheere, 
15 Ves. 34, 39 ; Cane v. Lord Allen, 2 Dow, R. 289, 299; Edwards v. 
Meyric, 2 Hare, R. 60. The like rule applies lo counsel employed as a 
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blished, Courts of Equity treat the case as one of con¬ 
structive fraud.' In this respect there is said to be a 
distinction between the case of an attorney and client, 
and that of a trustee and cestui que trust In the former, 
if the attorney, retaining his connection, contracts with 
his client, he is subject to the onus of proving that no 
advantage has been taken of the situation of the lattet. 
But fn the case of a trustee, it is not sufficient to show 
that no advantage has been taken; but the cestui que 
trust may set aside the transaction at his own option.® 
The reason of this distinction, which savors someivhat 
of nicety, if not of subtilty, seems to be, that in the 
case of clients the rule is general and applicable to all 
contracts, conveyances, and negotiations between the 
attorney and client, and is not limited to the property 
about which the attorney is retained, or the suit in which 
he is acting. In the case of a trustee, the rule giving the 
cestui qtic trust an option, is limited to the purchase of the 
first property, and as to other property it would seem that 
the rule is the same as in other fiduciary relations, that 


confidential adviser; for he is disabled from purchasing, for his own benefit 
charges on his client’s estate without his permission; and the disability 
will continue as long as the reason exists, although the confidential em¬ 
ployment may have ended. Carter v. Palman, 8 Clark & Finnel. (557, 700. 

1 See Jones v, Thomas, 2 Y. & Coll. 498. In tins case it was held, 
that where an account is decreed to be taken between an attorney and his 
client, in the course of which the attorney has taken securities from the 
client, the attorney must not only prove the securities, but the consider¬ 
ation for which they were given. Champion r. Kigby, 1 Russ. & Myine, 
539. 

2 Cane v. Lord Allen, 2 Dow, 289, 299 ; Post, ^ 322. See the remarks 

of Lord Brotfgbam, in Hunter v. Atkins, 3 Myine & Keen, R. 113; Ante, 
§ SlO, note, where he seems to put the cases of client and attorney, 
guardian and w^ard, trustee and que trusty upon the same general 

footing, and is governed by the same rule. The same distinction is 
stated in Edwards v, Meyrick, 2 Hare, R. 60, 68, 69; Ante, ^ 310, note. 
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only shifts tlio burden of proof from the seller to the 
buyer, to show the entire fairness of the transaction; 
or loaves tho seller to establish presumptively that 
there has been some irregularity in the bargain, or 
some influence connected with the relation under which 
it has been made.* 

§ 312. Thus, if n bond is obtained by an attorney, 
from a client wlu) is poor and distressed, and if docs 
not appear to bo for a full and fair consideration, it 
will bo sot aside, as' obtained by undue influence from 
his station.® Upon a like ground, a bond taken by an 
attorney from his client for a specific sum, will not be 
allowed to stand as a security, except for the amount 
of fees and charges due to tho attorney; for it is the 
general policy of Courts of Justice, in eases between 
client and attorney, to protect the suitors, and not to 
sutler any advantage to be taken of them by securi¬ 
ties of this sort.* And for the same reason, a judg¬ 
ment, olitaincd by a solicitor against his client for 
security for costs, will be ovcrliauled, even after a con¬ 
siderable lapse of time.'’ So, a gift made to an attor- 
ney, fcmlculc litc, (for it would be otherwise if the 
relation had completely ceased,) will bo set* aside as 
arising from the exercise of improper influence; ® for 
it has been .said, with ^^'eaf force, that there would be 


^ See ^ 313; ]MontCF(|!jicu v. Svintlys, 18 Ves. 11. 302, 3J8. 

- Proof IK Hines, Cas. Talb. Ill ; Walnieslcy v. Jlooih, 2 Atic. 20. 

3 Nevvntan v. Payne, 4 Pro. Ch. Jl. 350.; S. C. 2 Ves. jr. 200; Lang- 
btafl'c V. Taylor, 14 Ves. 262 ; VV^ond ?j. Downes, 18 Yes. 120, 127 ; Pit- 
flier V. Ri^by, 0 Price, R. 71) ; Jones v. Roberts, 0 Beavan, It. 410. 

4 Drapers' Company v. Davis, 2 Ailc. 20.5. 

^ Oldlutrn Hand, 2 Ves. 250; Welles r. .Middlolon, 1 Cox, 112, 125; 
Harris v, Trernenhcerc, 15 Ves. 34 ; Wood e. Downes, 18 Ves. 120,127; 
Morse V. Royal, 12 Ves. 371. 
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no bounds to the crushing influence of the power of 
an attorney, who has the affairs of a man in his hand, 
if it W'cre not so.' And sales made, and-annuities 
granted to attorneys, under similar circumstances, 
will, upon the same principles of public policy, be set 
aside, at least, unless they are established to have 
bpen transacted iihcrrbnd fulc? 

§ 313. Indeed, the general principle is so wejl esta¬ 
blished, that Lord Eldon, on one occasion, said: “It 
is almost impossible, in the course of the connection 
of guardian and ward, attorney and client, trustee and 
ersitti rjue tnisl, that a lransactioi\ shall stand, purport¬ 
ing to bo bounty for the execution of an antecedent 
duty.”'' But, where the relation is completely dis¬ 
solved, and the parties are no longer under the ante¬ 
cedent influence, but deal with each other at apm’s 


^ Welles Middleton, 1 Cox, K. 125 ; Hatch v. Hatch, 0 Yes. 298, 
290. . 

2 Harris r. Tremenhecrc, 15 Yes. o \; Gibsnn v. Jeyes, G Yes. 200 ; 
Wood V. Downes, 18 Ves. 120; Bellcw v, Jlussell, 1 Ball & Ileatt. 
104. 

3 Ilalcli if. Hatch, 9 Vcs. 29G, 297. — Mr. Maddock, in 1 ^ladd Ch. Pr. 
95, note (/), has su^r^ested, iliat, what is satd as to an attorney, in IMorsc 
V. Royal, 18 Yes. 371, and in Wright v. Proud, 13 Yes. 13S^ docs not 
seem warranted by the anthoiiiies. I conTess myself at a loss precisely 
to understand what Mr. Maddock intended by this remark. Siiicly, he 
could not mean to say, that a gift to an attorney, while that relation con¬ 
tinued, could not be avoided, unless fiaud or imposition were proved ; for 
that would be contradicted by the doctrine maintained in several cases. 
Welles r. Middleton, 1 Cox, 11. 125; Hatch v. Hatch, 9 Yes. 29G, 397; 
Gibson v. Jeyes, G Yes. 276 ; Wood v. Downes, 18 Yes. 123 ; Oldham v. 
Harid, 2 Yes. 259.; Montesquieu v. Sanclys, IS Ws. 313. See also Bel- 
lew V. Russell, 1 Ball & Beat. R. 104, 107; Harris t;. Tremenlieero, 14 
Yes. 31, 42; WalmsJey r. Booth, 2 i\lk. 20, 30. fSee also Wendell v. 
Van Kensellaer, 1 Johns. Ch. il. 350; Hylton v. Hylton, 2 Yes. 547, as 
cited by Lord Eldon, 18 Yes. 12G ; Newland on Contracts, ch. 31, p..453, 
&c.; Welles v. Middleton, 1 Cox, R. 125; 18 Vcs. 126. 
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length, there is no ground to apply the principle, and 
they stand upon the rights and duties common to all 
other persons.^ And the same rule will or may apply, 
where the transaction is totally disconnected with the 
relation, and concerns objects and thing.s, not embraced 
in, or affected by, or dependent upon, that relation ; ® 
and there is an absence of all other circumstances, 
which may create a just suspicion as to the integrity 
and fairness of the transaction. 

§314. Similar considerations apply to the case of 
a medical adviser and his patient.® For,it would be a 
meagre sort of justioc to say, that the sort of policy 
which has induced tlic Court to interfere between 
client and attorney, should bo restricted to such cases j 
since as much mischief might be produced, and as 
much fraud and dishonesty bo*practised, if transactions 
were permitted to stand, which arose between parties 
in equally confidential relations.'^ 

§ 315. In the next place, the relation of principal 
and agent. This is affected by tho same considera¬ 
tions, as the preceding, founded upon the same enlight¬ 
ened public policy.® In all cases of this sort the prin- 


1 Gibson V. Jeyes, fi Vos. 277; Oldham v. Hand, 2 Ves. 259 ; Monles- 
quiou V. Sundvs, J8 Vcs. 313; Walmcslcy v. Booth, 2 Atk. 29, 30; 
Wood V. Downes, 18 Yes. 120, 127. 

- Morilesquieu r. Sandys, 18 Ves. 313; Newland on Contracts, ch. 31, 
p. 456, 457, 4.03; Howell c. B.ilicr,-I .Tohns. (^h. R. 118; Edwards w. 
Meyrick, 2 Hare, R. CO, 08 ; Jones v. Thomas, 2 Youiige & Cull. 498 ; 
Gibson V. Jeyes, 6 Ves. R. 200, 278 ; Ante, ^ 310. 

8co Jiilling V. Soulhee, 10 Eng. Law & Eq. R. 37 ; Crispell v. 
Dubois, 4 Barbour, 393. 

4 Dent V, Bennett, 2 Keen, R. 539; S. C. 4 Mylne & Craig, 269, 276, 
277 ; Gibson r. Bussell, 2 Youngc & Coll. N. R. 104 ; 8. C. The Jurist 
(Eniibsh) Oct.Tih, 1813, p. 875. But see Bratt v. Barker, 1 Sim. R. 1. 

^ 1 Fonbl. Eq. B. 1, ch. 3, ^ 12, note (A) ; Benson v. Healhom, 1 
Younge & Coll. N. R, 326. 
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cipill contracts for the aid and benefit of the skill and 
judgment of the agent; and the habitual confidence 
reposed in the latter, makes all his acts and statements 
possess a commanding intluenco over the^former. In- 
dee.d, in such cases, the agent too often so entirely 
misleads the judgment of his principal, that "whilo ho 
is seeking Iiis oivn peculiar advantage, he seems but 
consulting the advantage and interests of his principal ; 
placing himself in the odious predicament sp strongly 
stigmatized by Cicero; Tolios aiitcm injtisti(!(V nulla 
capilalior cst, (jiiam corum, qui, cum maxhne falbnit, id 
ayunl, uL^ viri honi esse videadur} It is, therefore, for 
the common security ot all mankind, that gifts pro¬ 
cured by agents, and purchases made by them, from 
their principals, should bo scrutinized Avilh a close 
and vigilant suspicion.- And, indeed, con.^ideving- the 
abuses, Avhich may attend any dealings of this sort 
between principals and agents, a doubt has boon ex¬ 
pressed, Avhether it AAmuhl not hai'c been Avisor for the 
laAV in all cases to have prohibjtcd them; since there 
must almost always bo a conflict betAveen duty :uid 
intcre.st on such occasions.® Be this as it may, it is 
very certain that agents are not permitted to become 
secret vendors or purchasers of property AA'hicli tho}^ 
are authorized to buy or sell for their principals; oi‘, 
by abusing their confidence, to acquire unrea.sonablc 
gifts or advantages; ■* or-, indeed, to deal validly with 


1 Cic. (1ft Oflic. Lib. 1 , ch. 13; llugucnin v. IJa^lry, 14 !2R4. 

2 See Neeley t?. Anderson, 2 Strobh. Jhq. II. ; lirofjko v. Horry, 

2 Gill, 83. 

3 Dunbar v. Tredennick, 2 B. & Beatty, R. 319; Notris u. Lc Neve, 

3 Atk. K. 58. 

^ See Church v. Mar. Ins. Co. I Mason, II. 341 ; Barker t\ Mav. Ins. 
Co. 2 Mason, B. 309; Woodbouse v. Meredith, 1 Jac. & Walk. 204, 
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their principals in any cases, except -where there is the 
most entire good faith, and a fi\li disclosure of,all facts 
and circumstances, and an absence of all undue influ- 
• ence, advantage, or imposition.^ 

§ 316. Upon these principles, il* an agent §olls to 
his principal his own property, as the property of 
ifnother, without disclosing the fact, the bargain,#at 
the election of the principal, will be held void.^ • So, 
if an agent, employed to purchase for another, pur¬ 
chases for himself, ho will be considered as' the trustee 
of his employer,® Therefore, if a person is employed 
as an agent, to purchase up a debt of his employer, he 
cannot purchase the debt upon his own account, for ho 
is bound to purchase it at as low a rate as he can; 
and he would otherwise be tempted to violate his duty.'* 
The same rule applies tO a surety, who purchases up 
the debt of his principal. And, therefore, in each case, 


202 ; Massoy v. Davies, 2 Ves. jr. 318; Crowe v. Ballard, 3 Bro. Ch. 
R. 120 ; T/jcs V. Nutlall, 1 Russ. & Mylne, 53 ; S. C. 1 Taailyn, E., 
28*2. 

* See Crow'e v. Ballard, 3 Bro. Ch. 11. 117; Purcell v, Macnamara, 14 
Vw'.s. 01 ; iriicrucnin v. Ba.sley, 14 Ves. 273 ; Watt v. Grove, 2 Sch. & 
Lefr. 402 ; Fox u. Mackrclh, 2 Bro. Ch. R. 400; S. C. 2 Cox, II. 320; 
Coles r. Trccothick, 9 Yes. 240 ; Lowlher v. Lowther, 13 Ves. 102,103; 
Selcy r. Rhodes, 2 Siai. & Stu. H. 40; Morret v. Paske, 2 Aik. 53; 
Green r. Winter, 1 Johns. Cli. 11. 27 ; Paikist u. Alexander, iJohns. Ch. 
R. 301.— The case of Gray r. Mansfield, 1 Ves. R. 379, has been very 
justly doubted by Mr. Bell as not consistent with established principles. 
See Bell's Supplement, 107. 

2 Gillett r. Peppercorne, 3 Beav. R. 78, 83, 84. 

Lees n. Nutlall, 1 Russ. & M. 63 ; S. C. 1 Tamlyn, R. 262; Post, 

§ 327 ; Taylor v. Salmon, 2 Mees. & Cromp.139 ; S. C. 4 Mylne & Craig, 
130; Torrey r. Bank of New Orleans, 9 Paige, R. G19 ; Van Epps v. 
Van Lpps, 9 Paige, R. 327; Cram v, Mitchell, 1 Sandf. 251 ; Dobson v, 
Racey, 3 Sandf. Gl; Voorhees v, Presbyterian Ch. 8 Barbour, 136; 
Post, § 1201 fl, ^ 1211 fl, 

4 Reed v, Norris, 2 Mylne & Craig, 361, 374. 

30* 
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if a purchase is made of the debt, the agent or surety 
can entitle himself, as against his principal, to no more 
than he has actually paid for the debt,^ So, if an 
agent discover a defect in the title of his principal to 
land, he cannot misuse it to acquire a title for himself; 
if he do, he will be held a trustee for his principal.^ 

^310 a. In all cases of purchases and bargains re¬ 
specting property, directly and openly made between 
principals and agents, the utmost good faith is required. 
The agent must conceal no facts within his knowledge, 
which might influence the judgment of Jbis principal, 
as to the price or value •, and, if he does, the contract 
will-be sot aside.^ The question in all such cases docs 
not turn upon the point, whether there is any intention 
to cheat or not; but upon the obligation, from the 
fiduciary relation of the partic.s, to make a frank and 
full disclosure.* Of course, upon the princii)lc.s already 
stated, if the relation of principal .and agent has wholly 
ceased, the parties are restored to their common com¬ 
petency to deal with each other. It is also to be 
understood as a just qualification of the whole d(jc- 
trino,.that the principal may, at his election, deem the 
bargain made or act done by his agent valhl or not; 
and that the agent cannot himself avoid it on that 
ground.® 

§ 317. In the next place, as to the relation of 
guardian and ward. In this most iraport.ant and deli¬ 
cate of trusts the same principles prevail, and with 


1 Beed v. Norris, 2 Myinc & Craiir, 361, 374. 

® Reng^o V. liiiina, 10 Peters, K. 269. 

3 Farnam v. Brooks, 9 Pick. ll. 212. 

4 Ibid. 

^ Story on Agency, § 210, and cases there cited. 
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a l.arger and more comprehensive efficiency. It is 
obvious, that, during the existence, of the guardian¬ 
ship, the transactions of the guardian cannot be bind¬ 
ing upon the ward, if they are of any disadvantage 
to hijii; and, indeed,* the relative situation of the 
parties imposes a general inability to deal with each 
■other.* But Courts of Equity proceed yet farther 
in cases of this sort. • They,will not permit .trans¬ 
actions between guardians and' wards to stand, oven 
*whcn they have occurred after the minority has ceased, 
and the rehation become thereby actually ended, if 
the intermediate period be short,** unless the circum¬ 
stances deraon.strate, hi the highest sense of the terras, 
the fullest deliberation on the part of the >vavd, and 
the most abundant good faith (libcriiina fidca) on the 
part of the guardian. For, in all such cases, the 
relation is still considered as having an undue influ- 
once upon the mind of the ward, and as virtually 
subsi.sting, especially if all the duties attached to the 
situation have not ceased; as, if the accounts between 
the ])!Li’tios have not been fully settled, or if the estate 
still remains in some sort under the control’of the guar- 
dian.-' 

§ 318. Lord Hardwicke has expounded the general 
ground of this doctrine in a clear manner. “Where,” 
(says ho) “a man acts as a guardian, or trustee, in na- 


1 St'i! 3 P. Will. i;Jl, Cox’s note (I) ; 1 Fonbl. Eq. 13. 1, cli. 2, ^ 12, 
note (/■) , I Madd. Cli. Pr. 102, 103; Dawson i>. Massey, I H. Beatt. 
H. ecC; Soe Bosiwick Allans, 3 Const. 53; Blackmore y. Shelby, 
8 Ilumpli. 4o9. 

- Soo Rifhtirdsoi) r. Linuey, 7 B. Monroe, 571 ; Andrens r. Jones, 
10 Ala. 400. 

3 IJciwson V. Massey, 1 13. & Bcalt. R. ; Wright v. Proud; 13 Ves. 
136 ; Wedderburn r. Wedderburn, 4 Mylnc & Craig, 41. 
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ture of a guardian, for an infant, the Court is extremely 
watchful to prevent that person’s taking any advan¬ 
tage immediately upon his v/ard’s coming of ago, and 
at the time of settling accounts, or delivering up the 
trust; because an undue advantage may l^e taken. 
It would give an opportunity, either by flattery, or 
force, by good usage unfairly meant, or by bad usage* 
imposed, to take such <in advantage. And, therefore, 
the principle of the Court is of the same nature with 
relief in this Court on the head of public utility; as in 
bonds obtained from young heirs; and rewards given 
to an attorney ponding a cause; and marriage-brokage 
bonds. All depends upon public utility; and, there¬ 
fore, the Court will not suffer it, though, perhaps, in a 
particular instance, there may not be an actual unfair¬ 
ness.” ' His Lordship afterwards added: ‘•'The rule 
of the Court, as to guardians, is extremely strict, and 
in some cases does infer some hardship; as, where 
there has been a great deal of trouble, and he has 
acted fairly and honestly, that yet he shall have no 
allowance. But the Court has established, that on 
great utility, and on necessity, and on this principle 
of humanity, that it is a debt of huinanity that one 
man owes to another; as every man is liable to be in 
the same circumstances.”^ 

. § 319. Lord Eldon has,expressed himself evep in 
a more epiphatic manner on this subject. “ There 
may not be,” (says he) “ a more moral act, one that 
would do more credit to a young man, beginning the- 


^ Hylion V. Hylton, 2 Ves. 548, 549 ; Pierce v. Waring*, cited ibid, 
and in 1 Ves. 380; 1 P. Will. 320, Cox’s note ; 1 Cox, R. 125 ; Wright 
V. Proud, 13 Ves. 136, 138; Wood v, Downes, IS Ves. 126. 

^ Hylton V, IlyJton, 2 Ves. 548, 549. 
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world, or afford a bettet'018011 for the future than, if a 
trustee having done his duty, the cestui que trust, 
taking into his fair, serious, and well-informed consi¬ 
deration, were to do an act of bounty like this. But 
the Court cannot permit it, eisieopt quite satisfied that 
the act is of that nature, for the reason often given; 
ahd recoUecting that in discussing, whether it is an 
act of rational consideration, an» act of pure volition 
uninfluenced, that inquiry is so easily baffled in a 
Court of Justice; that, instead of the siiontaneous 
act of a friend uninfluenecd, it may bo the impulse 
of ii mind, misled by undue kindness, or forced by 
oppression; and the difficulty of getting property out 
of the hands of the guardian or trustee thus increased. 
And, therefore, if the Court does not watch these 
trails:'clions with a jealousy almost invincible, in a 
great inajorily of cases, it will lend its assistance to 
fraud, where the connection is not dissolved, the ac- 
ooinit not settled, everything remaining pressing upon 
the mind of the party under the care of the guardian 
or tiii.sloe.” ^ The same principles arc applied toper- 
sons standing in the situation of quasi guardians or 
confidential advisers.® 

§ 320 . In the cti.se.s to which these principles have 
been applied, in order to set aside grants and other 
transactions hetweeu guardian and ward, two circum¬ 
stances of great importance have generally concurred; 
first, that file grants and transactions have taken place 
iinmodiatoly upon the ward’s attaining age; and, 
secondly, that the fornier influence of flic guardian 


1 JFalch V. iratcli, 0 Ves. 297. 

- lievclt V. Ilarvt^y, 1 iSiiri. & Slu. K. 502. 
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has been demonstrated to exist to an undue dcgrae; 
or in other words, that the parties have not met upon 
equal terms.^ If, therefore, the relation has entirely 
ceased, not merely in name, but in fact, and if suffi- 
bient time has elapsed to put the parties in complete 
independence as to each other j and if a full and fiir 
settlement of all transactions growing out of the relh- 
tion,- has been made, there is no objection to any 
bounty or grant conferred by the ivard upon his guar- 
dian.2 Indeed, in such cases, it is only the perform¬ 
ance of a highly moral duty, recommended, as well by 
law, as by natural justice. 

§ 321. In the nc; 5 ct place, wfth regard to the relation 
of trustee and cesltii que Inist, or rather bcnellciary, or 
fidc-commissary, as wo could wish the person benefi¬ 
cially interested might bo called, to escape from the 
awkwardness of a barbarous foreign idiom.^ In this 
class of cases the same principles govern, as in cases 


1 See Dawson Massey, 1 B. & Bcatt. 229, 232, 23G ; Aylward v. 
Kearney, 2 B. &; Beau. li. 4G3. 

2 Hylton V. Hylton, 2 Yes. 517, 549. 

3 The phrase, Ceslui qua trusty is a barbarous Norman law Vrcnch 
phrase ; and is so ungai.ily and ill adapted to the English idiom, that it ia 
surprising, that the good sense of the English legal profosbioii has not 
long since banished it, and substitiUed some phrase in the English idiom, 
furnishing an analogous meaning. In ilicj Roman law the trustee was 
commonly called Hares Fiduaarhis; and the Cestui quo trust, ILrres 
Fidei-Commissorius^ which Dr. llalif.ix has not scrupled to translate Fide- 
Committee. (Halifax, Anal, of Civil Law, di. G, ^ 10, p. .31 ; LJ. cli. 8, 
^ 2,3, p. 45, 46.) I prefer Fidc-commissary, as at least equally within 
the analogy of the English language. But Beneficiary, though a little 
remote from the ordinal meaning of the word, would be a very appropri¬ 
ate word, as it has not, as yet, acquired any general use in a difTereni 
sense. Hares fidei commissarius was sometimes used in the Civil Law, 
to denote the trustee. See Vicat, Vocab. voce, Ftdfi commissmius. The 
French Law’ calls the Cestui que trust, Fidei comtnissaire. See Ferriere 
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of. guardian and ward, with at least as much enlarged 
liberality of application, and upon grounds quite as 
comprehensive. Indeed, the cases are usually treated 
as if they were identical.* A trustee is never permit¬ 
ted to partake of the bounty of the party, for whom 
he acts, except under circumstances which would 
make the same valid, if it were a case of guardianship. 
A trustee cannot purchase of, his cesM que irust, 
unless under like circumstances; or, to use the express¬ 
ive language of an eminent Judge, a trustee may pur¬ 
chase of his eeslui que IrusL provided there is a distinct 
and clear contract, ascertamed to be such,” after a jea¬ 
lous and scrupulous ex.'ftnination of all the circumstan¬ 
ces ; and it is clear, that the cesini que trust intended, 
that the trustee should buy; and there is no fraud, no 
concealment, and no advantage taken by the trustee of 
information, acquired by him as trustee.'’ But it is 
didicult to make out such a case, where the exception 
is taken, especially when there is any inadequacy of 
price or any inequality in the bargain.'* And, there- 


Diet, voec, Fidvi ronmussaire. Merlin, llcpertoire, voce, Suhstitiitwrif cl 
Suhstiiutioti fidci co/nmi^sarre. Dr. Brown'uses the word, Fidei com- 
mi.ssary, 1 Brown, Civil Law, KiO, note. 

• Haljjh 0 . Hatch, 9 Vcs. 290, 290, 997; Newlancl on Contracts, ch. 32, 
p. 459, &c. ; Jeremy on Kq. Jiirisd. B. 1, ch. 1, ^ 3, p. 112, &c. ; 

1 Fonbl. Kq. B. 1, ch. 2, ^ 12, note (4); Farnuni v. Broolts, 9 Pick. II. 

212. See also Bnlkley v. Wilford, 2 (Mark Sc Fin. R. 102, 177 to 183 ; 
Ante, 317, 320. • 

- *Sco Dobson r. Racey, 3 S.indf. 01; Brackenridffe v. Holland, 

2 Blackf. 377; Poillon t^lNfarlin, 1 Sandf. 509 ; Stuart v. Kissam, 2 Barb. 
491. 

^ Sec Binunan i\ Oliver, 2 Stuart, 47; Julian v. Reynolds, 8 Alabama, 
080; Sialliogs v, Fieeman, 2 Jlill, ch. R. 401; Pratt V. Thornton, 28 
Maine, 335. But .see McCartney v. Calhoun, 17 Ala. 301; Marshall v, 
Stevens, 8 llniTiph. 159; Beeson r. Beeson, 9 Barr, 279; McKinley v, 
Irvine, 13 Ala. 081. 

4 Ante, ^ 310;-Coles v. Trecothick, 9 Ves. 216; Fox v, Mackrelh, 
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fore, if a trustee, though strictly honest, should buy 
for himself an estate of his ccutui qnc inid, and then 
should sell it for more, according to the rules of a 
Court of Equity, from general policy, and not from any 
peculiar imputation of fraud, he would be held still to 
remain a trustee to all intents and purposes, and not 
to be jierinittcd to sell to or for himself.' 

§ -322. But we are.not to understand, from this last 
language, that, to entitle the ceslut qnc Inist to relief, it 
is indispensable to show that the trustee has made 
some advantage, where there has been a purcliaso by 
himself; and that, unless some advantage has been 
made, the Side, to the trustee ii? good. That woidd not 
be putting the doctrine upon its true ground, which is, 
that the prohibition aiises from the subsisting rehition 
of trus'ecfthip.® 'J’lie ingredient of iidviintage made 
by him would only go to establish, that the transac¬ 
tion might bo open to the strong imputation of being 
tainted by imposition or sclfash cunning.'* But the 
principle applie.s, however innocent the purchase may 
be, in a given case.* It is poisonous in its conse- 

2 l>ro. (!m. \l. 400; Cihsbii v. Jeyes, 277; Wliiclicolc v. Lnurcrice, 

3 Vrs. 7in ; (>ain[)bf;ll r. Walker, 5 Vcs. (i7H ; Ayl'Oc v. .Murray, 2 Aik. 
R. 01); llaulcy v Cramer, 4 C'owcn, 1C 717 , \bin lOpps v. V-xu. Epps, 

9 Paige, U. 207 ; r. Davis, 4 Mylne Si (>riig, 87. 

1 See F(»x v. M.ickrelh, 2 lirowii, (’li. IC 400; S. (’. 2 (V)X, P,. 320, 
327 ; Prevoat v. (Jralz, 1 Pelers, Cir. R. :u;7, 30R ; S. C. 0 AVlicat. R. 
481; Ilarrnlton v. Wright, 0 Chiik & Pin. 111,133; Edward v. J\lcy- 
rick, 2 Hare, R. CO, C-S ; Hawley c. Ciaiuer, 4 Cow'cn, R. 717. Quaere, 
does the doctrine e.xicnd to all ju]r< has:cs rnudu by a tnisice from the 
resfui epic irust^ or is it limited to piircha^is of llic trust cstalo ? 

2 Seo Newland on Contracts, cli. 32, p. 401 ; Ex parlo Lacny, C 'Ves. 
G25, f)20 ; I'Madd. (’h. Pr. 92, 03 ; < 'bcsiorlicld Janssen, 2 V\*s. 138. 

^ See (’ampbell v. Walker, 5 Vcs. 078 ; 13 Ves. 001. 

^ b^x pane James, 8 Ves. 337, 345 ; Ex parte Iknnelt, 10 Vcs. 381, 
385 ; C.iiic V. Lord Alltm, 2 Dow, R. 2H9, 209 ; Dobson r. Kacey, 

3 Saiidf. 01 ; JSlado v. Van Vechten, 11 Paige, 21 ; Ante, ^ 311. 
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quences. The cestui quo trust is not bound to prove, 
nor is the Court bound to decide, that the trustee has 
made a bargain advantageous to himself. The fact 
may lie so; and yet the party not have it in his poAver 
distinctly and clearly to show it. There may be fraud; 
and yet the party not be able to show it. It is to 
'guard against this uncertainty and hazard of abuse, 
and to remove the trustee from temptation, that the 
rule does, and will permit the ceshd que trust to *come 
at his own option, and, without showing essential 
injury, to insist upon having the experiment of another 
sale.' So that in fact, in all cases, where a purchase 
has been made by a trustee on his own account of the 
estate of his cestui que trust, although sold at public 
auction, it is in the option of the cestui que trust, to set 
aside tlio sale, whether hand fide made or not.® So a 
trustee will not be permitted to obtain any profit or 
advantage to himself in managing the concerns of the 
cestui que trust, but whatever benefits or profits are 
obtained, will belong exclusively to the cestui que trust? 
In short, it may be laid down as a general rule, that a 
trustee is bound not to do any thing, Avbich can place 
him in a position inconsistent with the interests of the 
trust, or which have a tendency to interfere with his 
duty in discharging it.'' And this doctrine applies, 


1 Diivouc r. Fanning-, 2 Johns. Cli. Hep. 252, where Mr. Chancellor 
Kent has examined the cases with a most exemplary diligence. Ex parte 
Bennett, 10 Ve's. 381, 385, 3S6 ; Ante, ^ 311 ; Michaud r. Girod, 4 How¬ 
ard, ISiip. Ct. R. 503. 

- Campbell o. Walker, 5 Yes. G78, C80 ; 13 601; Ex parle Lacey, 

() Yes. 025 ; Ex parte Bcnnelt, 10 Yes. 381, 385, 386; Morse v. Royal, 
12 Yes. 355; Whitcomb v, Mincliin, 5 Madd. H. 01; BelCs Supple¬ 
ment, p. 11, 12. 

3 Saagar v, Wilson, 4 Serg. St: Walts, 102. 

^ namjjjlon v. Wright, 9 Clark & Finnell. II. Ill, 123. 

EQ. JUIl. — VOL. I. 31 
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not only to trustees strictly so called, but to other per¬ 
sons standing in like situation ; such as assignees and 
solicitors of a bankrupt or insolvent estate, who are 
never permitted to become purchasers at the s§le of 
the bankrupt or insolvent estate.* It applies in like 
manner to executors and administrators, who are not 
permitted to purchase up the debts of the deceased on* 
their own account; but, whatever advantage is thus 
derived by them, by purchases at an undue value, is 
for the common benefit of the estate.® Indeed, the 
doctrine may be more broadly stated; that executors 
or administrators will not be permitted, under any cir¬ 
cumstances,® to derive a personal benefit from the man¬ 
ner, in which they transact the business, or manage the 
assets, of the estate.^ And if a trustee misapply the 
funds of his cestui quc trust or beneficiary,.and purchase 
a judgment or other security therewith, the latter has 


1 Ex pane Lacey, 6 Ves. 625 ; Ex parte James, 8 Ves. 337 ; Ji^x parte 
Bennett, 10 Ves, 381 ; Davouc r. Fanning, 2 Johns. Cli. 11. 252 ; liady 
Ormond t\ Hutchinson, 13 Ves. 47; Harrison v. Monk, 10 Ala. 185 ; 
Cram u. Mitchell, 1 Sandf. Oh. 251 ; Farnam v. Brooks, 9 Pick. 202. 

2 Ex parte Lacey, 6 Ves. 628 ; Ex parte James, 8 Ves. 316 ; Green u. 
Winter, 1 Johns. Oh. R. 27; Forbes v, Russ, 2 Bro, Ch. R. 430 ; Haw¬ 
ley V. Mancius, 7 Johns. Ch. R. 174. 

3 Green r. Sargent, 23 Verm. 466. 

4 Schieflfelin v, Stewart, 1 Johns. Ch. R. 620 ; Brown v. Brewerton, 

4 Johns. Ch. R. 303 ; 4 Dow, Pari. R. 131 ; Evartson v. Tappan, 1 Johns. 
Ch. R. 497 ; Hawley v. Mancius, 7 Johns. Ch. R. 174 ; Cook v. Coo- 
hngridge, Jac. R. 607, 621 ; Ward v. Smith, 3 Sandf. 592; Michaud 
V. Girod, 4 How. U. S. R. 504; Painter v. Henderson, 7 Barr, 48; 
Jeremy on Equity Jurisd. B. l,ch. 1, § 3, p. 142, &c.; 1 Fonbl. Eq. B. 
2, ch. 7, § 6, note (p) §.7, and note (r). Trustees are not volunta¬ 

rily allowed a compensation in England for their services, unless specially 
provided for in the creation of the trust; but their duties and services are 
treated as gratuitous and honorary. A different rule prevails in many, if 
not all of the States of this Union. See Post, ^ 1268. 
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an election to take such judgment or security or to 
call upon the trustee to make good the original fund.i 
§ 323. There are many other cases of persons, 
standing, in regard to each other, in the like confi¬ 
dential relations, in which similar principles apply. 
Among these may be enumerated the cases, which 
arise from the relation of landlord ■ and tenant, of 
partner and partner, of principal and surety, and va¬ 
rious others, where mutual agencies, rights, and duties 
are created between the parties by their own volun¬ 
tary acts, or by operation of law. But it would 
occupy too much space 'to go over them at large; 
and most of them ai'e resolvable into the principles 
already commented on.® On the whole, the doctrine 
may be generally stated that wherever confidence is 
reposed, and one party has it in his power, in a secret 
manner, for his own advantage, to sacrifice those in¬ 
terests, which he is bound to protect, he will not be 
permitted to hold any such advantage.® 

§ 324. The case of principal and surety, however, 
as a striking illustration of this doctrine, may be 
briefly referred to. The contract of suretyship im¬ 
ports entire good faith and confidence between the 
parties in regard to the whole transaction. Any 
concealment of material facts, or any express or im¬ 
plied misrepresentation of such facts, or any undue ^ 
advantage taken of the surety by the creditor, either. 


» Steele v. IJabcock, 1 Hill, (N. Y.) R. 527. 

2 Sec 1 lluvcndcn on Frauds, ch. 6, {(. 199, 209; Id. vol. 9, ch. 20, 
p. 153, ch. 21, p, 171; Maddeford v. Anstwick, 1 Sip. R. 89 ; 1 Chitlj, 
Dig. Fraud, vii.; Oliver v. Court, 8 Price, R. 127 ; Parnam v. Brooks, 
9 Pick. R. 212. 

2 Jeremy on Eij. Juriad. B. 3, Pt. 2, oh. 3, ^ 2, p. 395; Griffiths v. 
Robins, 3 Madd. R. 191. 
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by surprise, or-by withholding proper infotmation, will 
undoubtedly furnish a sufficient ground to invalidate 
the contract. Upon the same ground, the Creditor is, 
in all subsequent transactions with the debtor, i)ound 
to equal good faith to the surety.^ If any stipula¬ 
tions, therefore, are made between the creditor and 
the debtor, which are not communicated to the surety,* 
and are inconsistent with the terms of his contract, or 
are prejudicial to his interests therein, they will operate 
as a virtual discharge of the surety from the obligation 
of his contract.® And, on the other hand, if any stipu¬ 
lations for additional security, or other advantages, are 
obtained between the creditor' and the debtor, the 
surety is entitled to the fullest benefit of them.^ 

^ 325. Indeed the proposition may be stated in a 
more general form j that if a creditor does any act 
injurious to the surety, or inconsistent with his rights, 
or if he omits to do any act, when required by tlic 
surety, which his duty enjoins him to do, and tlio 
omission proves injurious to the surety; in all such 
cases the latter will be discharged, and ho may set up 
such conduct as a defence to any suit brought against 
him, if not at law, at all events in Equity 


1 See Cecil r. PJaistow, 1 Anstr. R. 202; Leicester v. Rose, 4 East, 
^R. 372; Pidcock v. Bishop, 3 B. & Cressw. 605; Owen v, Homan, 

Eng. Law & Eq. R. 121 ; Smith v. Bank of Scotland, 1 Dow, R. 272; 
Bank of United States v, Etling, 11 Wheat. R. 59. 

2 See King v. Baldwin, 2 Johns. Ch. R. 554, and the cases there cited ; 
S. C. 17 Johns. R. 384 ; Bonar r. Macdonald, 1 Eng. Law & Eq. R. 1 ; 
Nisbet w. Smitli, Q Bro. Ch. R. 583. 

3 Hayes Ward; 4 Johns. Ch. R. 123 ; May^icw v. Crickett, 2 Swanst. 
R. 186, and the atifhorities uited, p. 191, note (a) ; Boultbee v. Stubbs, 
18 Ves. 23; Ea Rushforth, 10 Ves. 409, 421; Post, ^ 499. 

4 The proposition is thus qualified, because in a variety of cases it is 
certainly very questionable, whether the defence can be asserted at law ; 
though there is no doubt that it can be asserted in all cases in Equity. 
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§ 326. It is upon‘this ground, that if a creditor, with¬ 
out any communication with the surety, and assent on 
his part, should"'afterwards enter into any new con¬ 
tract with the principal, inconsistent with the former 
contract, or should stipulate, ki a binding manner, 
upon a sufficient consideratiohj tor further delay and 
postponement of the day, of payment of the debt, 
that will operate in Equity as a discharge of the 
surety.’ But there is no positive duty incumbent on 
tlio creditor, to prosecute measures of active dili¬ 
gence; and, therefore, mere delay on his part, (at 
least, if some other Equity does not interfere,) unac¬ 
companied by any valid contract, for such delay will 
not amount to laches, so as to discharge the surety.® 
On the other hand, if the creditor has any security 
from the debtor, and he parts with it, without com¬ 
munication with the surety, or by his gross negli- 


It has, indeed, been said, by a learned Court, that there is nothing in the 
nature <Jt’a defenco by a surety, to make it peculiarly a subject of Equity 
jurisdiction ; and that, whatever w’ould exonerate a surety in one Court, 
ought to exonerate him in the other. The People v, Janssen, 7 Johns. 
Hop. ; S. P. 2 Johns. Ch. R. 554, 557. Rut this doctrine does not 
seem to be universally adopted; and certainly it has not been acted upon 
in England to the extent which its terms seem to import. See Theobald 
on rnncipal and Surety, p. 117 to 188. 

1 Skipu. Huey, 3 Atk. 91; Boultbee u. Stubbs, 18 Ves. 20; Ludlow ^ 
V. Siiiumd, 2 Cain. Cas. Err. 1; King e. Baldwin, 2 Johns. Ch. R. 554 ; 
17 Johns. R. 384; Ex parte Giflford, 6 Ves. 805 ; Rees e. Berrington, 

2 Ves. jr. 510; 2 White & Tudor’s Eq. Lead. Cas. 707, and notes; 
Blake v. White, 1 Younge & Coll. 420. Quajre, whether a surely on a 
bond for the hdclily of a party for an indefinite period can, by notice to 
the obligee, terminate his liability. See Gordon v, Gordon, 2 Sim. R, 
253 ; S. C. 4 Russ. R. 581 ; Bonser v. Cox, C Beavan, R. 379. 

2 Wright V, Simpson, 6 Ves. 734; Heath v. Hay, 1 Y. & Jertr. 434; 
Uiiitcd Slates w. Kirkpatrick, 9 Wheat. R. 720 ; McLemore v. Powell, 
12 Wheat, R. 551; Joslynu. Smith, 3 Weston, (Verm.) R. 853. 
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gence it is lost,* that will operate, at least to the 
value of the security, to discharge the surety.** 

§ 327. Sureties, also, are entitled to come into a 
Court of Equity, after a debt has become due, to com¬ 
pel the debtor to exonerate them from their liability, 
by paying the debt.® And although (as we have seen) 
the creditor is not bound by his general duty t© 
active diligence .in cellecting the debt, yet it has 
been s.iid that a surety, when the debt has become 
due, may come into Equity, and compel the creditor 
to sue for, and collect the debt from, the principal; 
at least, if he will indemnify the creditor against 
the risk, delay, and expense' of the suit.* But, 
whether the surety can thus compel the creditor to 
sue the principal, or not, he has a clear right, upon 
paying the debt to the principal, to be substituted in 
the place of the creditor, as to all securities, held by 
the latter for the debt, and to have the same bonefil, 
that he would have therein.® This, how'ever, is not the 
place to consider at large the general rights and 
duties of persons standing in the relation of creditors. 


1 [But see Lang v. Brevard, 3 Strobh. Eq. B. GO, where it was held tliut 
the neglect of the creditor to record a mortgage given by the princi[)al 
debtor, to recover the debt, di(J_not discharge the surely. >Scc‘, also. 
Pickens v. Finney, 12 S. & M. 408, GUG.] 

9 IVhiyhew v. Crickelt, 2 Svvanst. R. 185, 101, and note (a) ; Law r. 
East India Company, 4 Yes. 833 ; Capcl v. Butler, 2 Sim. & Stu. U. 
457 ; See also Schioeppell v. Shaw, 3 Cornst. 400. 

3 NisbCi- V* Smith, 2 Bro. Ch. R. 579; Lee v. Brook, Moseley, R. 318; 
Cox V. Tyson, 1 Turn. & Russ. R. 305. 

4 Hayes v. Ward, 4 Johns. Ch. R. 123, 131, 132; King v. Baldwin, 
2 Johns. Ch. R. 554 ; S. C. 17 Johns. Rep. 384 Wright v, Simpson, 
6 Yes. 734 ; Bishop i’. Day, 3 Weston, (Verrn.) U. 81. 

^ See Langthofiie v. Swinburne, 14 Yes. 102; Wright v. Morley, 11 
Yes. 12, 22 ; Hayes i\ Ward, 4 Johns. Ch. K. 123. 
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debtors, and sureties j and we shall have occasion 
again to advert to the subject, when considering the 
marshalling of securities in favor of sureties.^ 

§ 328. Let us now pass to the consideration of the 
third class of constructive frauds, combining, in some 
degree, the ingredients of the others, but prohibited 
•mainly, because they unconscientiously compromit, or 
injuriously affect, the private rights, interests, or duties 
of the parties themselves, or operate substantially as 
frauds upon the private rights, interests, duties, or 
intentions of third persons. 

§ 329. With regard to this last class, much that has 
been already stated, uftder the preceding head of posi¬ 
tive or actual fraud, as to unconscionable advantages, 
overreaching, imposition, undue influence, and fiduciary 
situations, may well be applied here, although certainly 
witli diminished force, as the remarks there made did 
not turn exclusively upon constructive fraud. 

§ 330. To this same class may also be referred many 
of the cases arising under the Statute of Frauds,® 
which requires certain contracts to be in writing, in 
order to give them validity. In the construction of 
that statute, a general principle has been adopted, that, 
as it is designed as a protection against fraud, it shall 
never lie allowed to be set up as a protection and sup¬ 
port of fraud. Hence, in a variety of cases, whore 
from fraud, imposition, or mistake, a contract of this 
sort has not boon reduced to writing, but has been suf¬ 
fered to rest in confidence or in parol communications 
between the parties. Courts of Equity will enforce it 
against the party, guilty of a breach of confidence, 


i’ost, ^ 4U9, 502, C37. 


3 Stat. 29 Charles II., oh. 3, § 1,4. 



368 


EQUITY JURISPRUDENCE. 


[cn. VII. 


who attempts to shelter himself behind the provisions 
of the statute.* Some instances of this sort have been 
already mentioned: and others again will occur in the 
subsequent pages.® 

§ 331. And, here, we may apply the remark, that 
the proper jurisdiction of Courts of Equity is to take 
every one’s act, according to conscience, and not to suf-^ 
fer uirdue advantage to be taken of the strict forms of 
law, or of positive rules.^ Hence it is, tha,t, even if 
there be no proof of fraud or imposition j yet, if, upon 
the whole circumstances, the contract appears to be 
grossly against conscience, or grossly unreasonable and 
oppressive, Courts of Equity will sometimes interfere 
and grant relief;* although they certainly are very 
cautious of interfering, unless upon very strong cir- 
cumstances.^ Eut the mere fact, that the bargain is a 
very hard or unreasonable one, is not, generally, suffi¬ 
cient, se, to induce these Courts to interfere.® And, 
indeed, it will be found, that there are very few cases 


^ See 3 Wooddes. Lect. 57, p. 431, 432 ; Montecute v. Maxwell, 1 P. 
Will. 619, 620; 1 Eq, Abridg. 19; Attorney-General u. Sitwell, 1 
Youngc & Coll. 583; Ante, ^ 157, 161, and note. 

2 Ante, ^ 158; Post, ^ 374, 752 to 766. 

3 Chesterfield v. Janssen, 2 Ves. 137, arguendo. 

4 Nott r. Hill, 1 Vern. II. 167, 211 ; S. C. 2 Vern. 20 ; Bearry Pitt, 
2 Vern. 14 ; Chesterfield v. Janssen, 2 Ves. 145, 148, 154, 15.5, 158 ; 
Twistleton v, Griffith, 1 P. Will. 310 ; Cole v. Gibbons, 3 P. Will. 290 ; 
Bowes v. Heaps, 3 Ves. & B. 117; Gwynne v, Heaton, 1 Bro. Ch. R. 
1 ; Collins v* Hare, 2 Bligh, R. 106, N. S. 

5 In some cases of grossly unreasonable contracts, relief may be had, 
even at law; as in the case of a contract to pay for a horse a barley-corn 
a nail, doubling it every nail,, and there were thirty-two nails in the shoe.s 
of the horse. James v, Morgan, 1 Lev. Ill, cited 2 Ves. 155 ; 1 Atk. 
351, 352 ; Whalley v. Whalley, 3 Bligh, R. 1. 

6 Willis V, Jernegan, 2 Atk. 251, 252. See 1 Fonbl. Eq. B. 1, cli. 2, 
^ 10^ and note (It) ; Proof v, Hines, Cas. T. Talb. Ill; Ramsbottom u. 
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not infected with positive or autual fraud, in which 
they do interfere, except whore the parties stand in 
some very peculiar predicament, and, in some sort, 
under the protection of the law, from age, or character, 
or relationship.* • 

§ 332. One of the most striking cases, in which the 
Courts interfere, is in favor of a very gallant, but 
strangely improvident class of njen, who seem to.have 
mixed up in their character qualities of very opposite 
natures, and who seem, from their habits, to require 
guardianship during the whole course of their lives j 
having at the same time great generosity, credulity, 
extravagance, hcedlossness, and bravery! Of course, 
it will be at once understood, that wc here speak of 
common sailors, in the mercantile and naval service. 
Courts of Equity are always disposed to take an indul¬ 
gent consideration of their interests, and to treat them 
in the same light with which young heirs and expect¬ 
ants are regarded. Ilcnco it is, that contracts of 
seamen respecting their wages and prize-money are 
watched Avith great jealousy; and are generallyrelicv- 
ablo whenever any inequality appears in the bar¬ 
gain, or any undue advantage has been taken.** It 
has been remarked, by a learned Judge, that this title 


Parker, 0 MaJduck, R. 5; 2 Swaiiston, K. 147. note (ti), and especially 
under page 150, the Reporter’s citation from Lord Nolliughani’s MS. of 
the ca.se of Rerney v. Pitt, and the remarks of Lord JIardvvicke on this 
case, in 1 Aik. U. 352, and 2 Ves. 157 ; Freeman v. Bishop, 2 Atk. 39. 

^ See Hun^iicnin v. Basley, 14 Ves. 271. And see Mr. Svvanston’s 
valuable note lo Davis v. Duke of Jilarlboroiigb, 2 Swanst. 147, note (a) ; 
Jeremy on Equity Jiirisd. B. 2, Ft, 2, ch. 3, ^ 4, p. 399; Thornhill v. 
Evans, 2 Atk. R. 330. 

- See the authorities on tha subject of contracts with seamen, fully col¬ 
lected in llic work on Contracts^ by Prof. Parsons, \"ol. 1. 



370 EQUITY JURISPRUDENCE. [CH. VII. 

to relief arises from a general head of Equity, partly 
on account of the persons, with whom the transaction 
is had, and partly on accoimt of the value of the thing 
purchased.* And, he added, that he was warranted in 
saying, that they were to be viewed in as favorable a 
light as young heirs are, by what has been often said 
in cases of this kind, and what has been done by the 
Legislature itself,.whidi has considered them as a class 
of iner, loose, and unthinking, who will, almost for 
nothing, part with what they have acquired, perhaps, 
with their blood.® 

§ 333. But the great class of cases, in which relief 
is granted, under this third heaTl of constructive fraud, 
is that, where the contract or other act is substantially 
a fraud upon the rights, interests, duties, or intentions 
of third persons. And, here, the general rule is, that 
particular persons, in contracts and other acts, shall not 
only transact lonet fide between themselves, but shall 
not transact maid fide in respect to other persons, who 
stand in such a relation to* cither, as to be affected by 
the contract or the consequences of it.® And, as the 
rest of mankind, besides the parties contracting, arc 


1 Sir Thomas Clarke, in Howe v. Wheldon, 2 Ves. 516, 518 ; 1 Fonbl. 

Eq. B. 1, ch. 2, ^ 12, note (A); Jeremy on Eq. Jurisd. Ji. 3, Pt. 2, cli. 3, 
^ 1, p. 401; 3 P. Will. 131, Cox’s note (1) ; Taylor v. Rochfort, 2 Vcs. 
281; Baldwin V. Rochfort, 1 Wils. R. 229. —Yet it is obvious, that Lord 
Hardwicke, in Chesterfield t?. Janssen, 2 Yes. 137, did not contemplate 
them as entitled to such peculiar protection ; for he puts their case as not 
relievable. “ The contracts of sailors, selling their shares before they 
knew what they were, could not be set aside here.” But see the cases 
in 1 Wilson, R. 229 ; 2 Ves. 218. ' 

2 Howe f. Wheldon, 2 Ves, 516. See, also, the admirable opinion of 
Lord Stowell, in the Juliana, 2 Hagg. Adm. Rep. 504. But see GriOlth 
V. Sprailoy, 1 Cox, R, 383, 

3 Per Lord Hardwicke, in Chesterfield ij, Janssen, 2 Ves. 156, 157. 
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concerned, the'rule is properly said to be governed by 
public utility.^ 

§ 334. It is upon this ground that relief has been 
constantly granted, in what are called catching bar¬ 
gains with heirs, reversioners, and expectants, during 
the life of their parents or other ancestors.** Many, 
and, indeed, most of these casesj (as has been pointedly 
remarked by Lord Ilardwicke,*) “ have been niixed 
cases, compounded of almost every species of fraud; 
there being sometimes proof of actual fraud, which is 
always decisive. There is always fraud presumed* or 
inferred from the circumstances or conditions of the 
parties contracting, from weakness on one side, and 
usury on the other, or extortion or advantage taken of 
that Aveakness. There has always been an appearance’ 
of fraud from the nature of tho bargain, even if there 
be no proof of any circumvention, but merely from 
tho intrinsic unconscionableness of the bargain. In 
most of these cases have concurred deceit and illusion 
on other persons, not priv/ to the fraudulent agree¬ 
ment. The father, ancestor, or relation from whom 
was tho expectation of the estate, has been kept in 
the dark. The heir or expectant has been kept from 
disclosing his circumstances, and resorting to them for 
advice, which might have tended to his relief, and* 
also reformation. This misleads the ancestor, who 
has been seduced to leave his estate, not to his heir or 


* Cliesterfield v. Janssen, 2 Ves. 156, 157; 1 Madd. Ch. Pr. 97, 98, 
99, 311; I Eq. Abridg. 90, &c. 

2 1 Foiibl. Eq. B. 1, ch. S, ^ 13, and note (i); Jeremy on Eq. Jarisd. 
B. 3, I’t. 2, ch. 3, ^ 4, p. 397, &c.; Davis v. Duke of Marlborough, 
2 Swanst. H. 147, 151, 153, 165,174. 
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A 

family, but to a set of artful persons, who have divided 
the spoil beforehand.”' 

§ 335. Strong as this language may appear, it is 
fully borne out by the general complexion of the cases 
in which relief has been afforded. Actual fraud, in¬ 
deed, has not unfrequently been repelled." But there 
has always been constructive fraud, the nature and 
circumstances of 'the 'transaction bping an imposition 
and deceit upon third persons, who were not parties to 
it. The relief is founded in part upon tlie policy 
of maintaining parental and qvad parental authority, 
and preventing the waste of family estates. It is also 
founded in part upon an enlarged equity, flowing from 
the principles of natural justice ) upon the equity of 
protecting heedless and necessitous persons against 
the designs of that calculating rapacity, which the 
law constantly discountenances; of succoring the dis¬ 
tress frequently incident to the owners of unprofitable 
reversions, and of guarding against the improvidence 
with which men are commonly disposed, to sacrifice 
the future to the present, especially when young, rash, 
and dissolute.^ 

' § 33C. Indeed, in cases of this sort, Courts of Equity 
have extended a degree of protection to the parties, 


J Lord Ilaiclwicke, in Chesterfield v. Janssen, 2 Ves. 157; Earl of 
Aldborough i\ Frye, 7 Clark & Fiiinel. 436. 

^ Bowes u.Heaps, 3 Ves. & Beam. 117, lit); Peacock v. Evans, 10 
Ve's. 512. 

3 See Davis Duke of Marlborough, 2 Swanston, 147, 148, the Peport- 
er’s note ; Twistleton v, Griffith, 1 P. Will. 310 ; Culo r. Gilffions, 1 P. 
Will. 203; Baugh t?. Price, 1 Wils. 1?. 320 ; 2 Ves. M l, 155 ; Barnard- 
istori r. Lingood. 2 Atk. 135, 130; Bowes v. Hca])s, 3 Yes, & Beam. 117, 
119,120; Walraeely r. Booth, 2 Aik. 27, 28 ; 1 Madd. Ch. Pr. 97, OS, 
99. 
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approacVrag to an incapacity to bind themselves abso¬ 
lutely by any contract, and, as it were, reducing them 
to the situation of infants, in order to guard them 
against the effects of their own Conduct.^ Hence it is, 
that, in all cases of this sort, it is incumbent upon the 
party dealing with the heir, or expectant, or rever¬ 
sioner, to establish, not merely, that there is no fraud; 
but, (as the phrase is) to make good the bargein; "that 
is, to show that a fair and adequate consideration has 
been paid.® For, in cases of this sort, (contrary to the 
general rule,) mere inadequacy of price or compensa¬ 
tion is sufficient to set aside the contract.® The relief 
is granted upon the general principle of mischief to the 
public, without requiring any particular evidence of 
imposition, unless the contract is shown to be above all' 
exception.^ Hut it is not necessary, in cases of this 
sort, to establish in evidence that the full value of the 
reversionary interest or other expectancy has been 
given, according to the ordinary tables for calculations 
of this sort. . It will be sufficient to make the purchase 


^ G Wynne u. Heaton, 1 Bro. CIi. R. 1, 9 ; Peacock v, Evans, 16 Ves. 
512, 514. 

2 Earl of Aldborougli r. Frye, 7 Clark & Finnel. 430, 450. In this 
case Lord Cott(?.nliam said : “It appears to bo established by several cases 
that where a parly deals with an c.xpectant heir, the omis is upon him to 
show that ho gave a flair price.” 

^ Peacock r, Evans, 10 V'^es. 512, 514 ; Gowland r. De Faria, 17 Ves. 
20; Bernal v. Donegal, 1 Bligh, (N. 8.) 594 ; Hincksman v. Smiih, 3 
Ru.ss. R. 433 ; Earl of Aldborough v, Frye, 7 Claik & Fiunell. 430 ; 
Edwards v. Brow-ne, 2 Collycr, R. 100. 

4 Walmesloy v. Booth, 2 Atk. 28; 1 Madd. Ch. Pr. 97, 98; Sir John 
Strange, in Chesterfield v, Janssen, 2 A^es. 149 ; Gwynne v. Heaton, 

1 Bro. Cli, R. 1, 9; Hincksman v. Smith, 3 Russ. R. 433 ; Ryle v. Brown 
and Swindell, 1 McCJel. R. 510; S. C. 13 Price, R. 758; Earl of Ald^ 
borough V, Frye, 7 Clark & Finnel. 430, 450. 

JUll.— VOL. 1. 32 
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unimpeachable, if a fair price, or the fair market 
price, he given therefor, at the time of the dealing.' 

§ 337. The doctrine applies, as we have seen, not 
merely to heirs dealing with their expectancies, but 
to reversioners and remainder-men, dealing with pro¬ 
perty already vested in them, but of which the enjoy¬ 
ment is future, and is, therefore, apt to be under-esti- 
mate'd by the giddy, the necessitous, the improvident, 
and the young.''' According, however, to the. decisions, 
age does not seem to make much difference as to the 
protection afforded to expectant heirs, since the aim of 
the rule is chiefly directed to prevent deceit and im¬ 
position upon parents and other ancestors.^* And in 
regard to reversioners and remainder-men, if they are _ 
at the time necessitous, and laboring under pecuniary 
distress and embarrassment, an equally indulgent pro¬ 
tection will also be afforded to them.* 

$ 338. The ground of the interposition of Courts of 
Equity in cases of reversioners and remainder-men ha.s 
been commented on by a late learned Judge, with 
great clearness. “ At law, and in Equity also,” ( says 
he,) ‘'generally speaking, a man, who has a power of 
disposition over his property, whether he sells to relieve 


1 Headin r. Rosher, McClel. & Younge, li. 89; Potts o, (ytirlis. 
1 Younge, R. 543 ; Meriweather v. Herran, 8 B. Monroe, Hid ; Earl of 
Aldborough v, Frye, 7 Clark & Finnell. 436, 458 to 461. 

2 Gowland v. De Faria, 17 Vcs. 20 ; Peacock v. Evans, 10 Yes. 512; 
Mr. SwanBton’s note, 2 Swanslon, 147, 148; 1 Fonbl. Eq. P. l,ch.2, 
^ l2,*note (Jc). But sec Nichols v. Gould, 2 Vcs. 422. 

3 Davis V. Duke of Marlborough, 2 Swanst. R 151 ; 1 Fonbl. Eq. B. 1, 
ch. 2, ^ 12, note (k) ; Ormond v, Fitzroy, 3 P. Will. 131 ; Wiseman r. 
Beake, 2 Vern. R. 121. 

4 Ibid.; Wood v. Abrey, 3 Madd. R. 418, 422; Chesterfield v. Jans¬ 
sen, 2 Yes. 157, 158; 1 Atk. 353; Gwynne v. Heaton, 1 Bro. Ch. R. 
1,9. 
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his necessities, or to provide for the convenience of his 
liimily, cannot avoid his contract uppn the noere ground 
of inadequacy of price. A Court of Equity, however, 
will relieve expectant heirs and reversioners from dis¬ 
advantageous bargains. In the earlier cases it was 
held necessary to show, that undue advantage was 
hctually taken of the situation of such persons. JBut 
in more modern times it has been considered, not* only 
that those who were dealing for their expectations, but 
those who were dealing for vested remainders also, 
were so exposed to imposition and hard terms, and so 
much in the power of those with whom they con¬ 
tracted, that it was a fit rule of policy to impose upon 
all who deal with expectant heirs and reversioners, the 
oms of proving that they had paid a fair price; and' 
otherwise to undo their bargains, and compel a recon¬ 
veyance of the property purchased.^ The principle 
and the policy of the rule may both be equally ques¬ 
tionable. Sellers of reversions are not necessarily in 
the power of those W'ith whom they contract, and are 
not necessarily exposed to imposition and hard terms. 
And persons, wdio sell their expectations and reversions 
from the pressure of distress, are thrown by the rule 
into the hands of those who are likely to take advan¬ 
tage of their situation; for no person can securely deal 
with them. The principle of the rule cannot, however, 
be applied to sales of reversions by auction.^ There 


• S. 1’. Bovvtree i>. Watson, 3 Myine & Keen, 340 ; Newton v. Hunt, 
3 Sim, R. 511. 

Si Sir John Leacli, in Shelly v. Nash, 3 Madd. 2S‘2. And see Peacock 
V. Evans, 16 Ves. 514, 515 ; 1 Madd. Ch. Pr. 98, 99. — Mr. Swansloii is 
of opinion, that, though the principle of the relief, afforded to reversion* 
ers, by its generality, seems to extend to every description of persons, 
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being no treaty between the vendor and the purchaser, 
there can be no opportunity for fraud or imposition on 
the part of the purchaser. The vendor is in no sense 
in the power of the purchaser. The sale at auction.ds 
evidence of the market price.” This language,,’-how¬ 
ever, correct as it may be in its application-to the case 
before the Court, where the purchaser had no know*- 
ledgerof the Aendor oi*his circumstances, or even knew 
his name until after the purchase at public auction he 
applied for an abstract of the title, must not be inter¬ 
preted to extend to all cases of sales at public auction ; 
and especially where there had been a previous treaty 
in negotiation between the vendor and the purchaser 
or a private sale, and ihe embarrassment and distress, 
of the vendor is fully known, and the public auction is 
resorted to by the parties, either by design or by ma¬ 
nagement, to cover up the transaction, or to disguise its 
true character from the public. To make the s.dc and 


clealingr for or with a reversionary interest; yet it may l )0 douhicd, 
whether, in order lo constitute a title to relief, the reversioner must iiol 
also combine the character of //c/r. lie has collected and compaicd the 
cases. Mr. Fonblanque manifestly does not contemplate any such iimita- 
lion of the doctrine. He says: “The real object, which the rule pro¬ 
poses, being to restrain the anticipation of expectances, which must, from 
its very nature, furnish to designing men an opportunity to practise upon 
the inexperience or passion of a dissipated man, its operation is not con¬ 
fined to heirs, bat extends lo all persons, the pressure of whose wants 
maybe considered as obstructing the exercise of that judgment, which 
might otherwise regulate their dealings.” 1 Funbl. Eq. 13. 1, ch. 4, ^ J2, 
note (4). In Wood t». Abrey, 3 Madd. Rep. 423,^the Yice-Cbanccllor 
said : “ The policy of this rule as to reversions may be w'cll doubted ; 
and, if the cases were looked - into, it might be found that the rule was 
original!]/ referred only to expectant heirs, and not to reversioners.” See 
nlso Jeremy on^Eq. Jurjsd. JJ. 3, Pt. 2, ch. 3, ^ 4, p. 398, 399 ; Ilincks- 
man u. Smith, 3 Russell, “B. 433. See also Newton v. Hunt, 5 Sirn. R. 
Oil. ^ 
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the purchase of the reversion valid, under any circum¬ 
stances,'it should clearly appear that the auction is 
free, fair, and with the ordinary precautions.* The rear 
son is plain. Where the sale at public auction is free, 
fair, and with the ordinary precautions, the fair market 
price is presumed to be obtained. But if the sale at 
{)ubHc auction be obtained under circumstances which 
establish clearly that the fair market value ha's not 
been obtained, and that reasonable precautions and 
advertisements have not been used for this purpose, 
and that the parties have connived in such a manner 
as to make the sale appear to be a public and a free 
sale, when it is in fact a mere cover of a private 
arrangement, then no such inference can arise in favor 
of the bona fides of the auction.® 

h 339. The whole doctrine of Courts of Equity, with 
respect to expectant heirs and reversioners, and others 
in a like predicament, assumes that the one party is 
defenceless, and is exposed to the demands of the other 
under the pressure of necessity. It assumes, also, that 
there is a direct or implied fraud upon the parent or 
other ancestor, who, from ignorance of the transaction, 
is misled into a false confidence in the disposition of 
his property. Hence it should seem, that one material 
qualification of the doctrine is, the existence of such 
ignorance. If, therefore, the transaction has been fully 
nnide known at the time to the parent, or other person, 
standing in loco ijareniis; as, for example, to the person 
from whom the spes siiceessionis is enteataincd, or after 
the expiration 9[ whose present estate the reversionary 


• Ibid.; Post, § 347; Earl of Aldboroogh v. Frye, 7 Clark & Fintiel. 
■130,450, 460, 461, 466. 
a Ibid. 
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interest is to become vested in possession, and it is 
not objected to by him, the extraordinary protection, 
generally afforded in cases of this sort by Courts of 
Equity, will be withdrawn. A fortiori, it will be with¬ 
drawn, if the transaction is expressly sanctioned or 
adopted by such parent, or other person, standing in 
loco pareirtis} And it has been strongly said, that it 

--- ^ _ 

^ King r, Hamlet, 4 Sim. R.. 18C ; S. C. 2 Mylne & Keen, 473, 474. 
The judgment of Lord Rrougharti, in lliis case, on this point, is very able, 
and deserves a thorough examination. His Lordship, on this occasion^ 
said : “ Two propositions I lake to be incontestable, as applicable to the 
doctrines of this Court upon llie s'.bjcct o^ an expectant heir dealing uitli 
his expectancy, and as governing more especially the piesent question. 
First, that the extraordinary protection, given in the general case, must 
be withdrawn, if it shall appear that the transaction was known to the 
father, or other person standing In /ocn pan nfis, — llie person, for example, 
from whom the .sy^c.s- ff'iicrcssionK^f was entertained, or after v\horn the re¬ 
versionary interest was to become vested in possesbion,--even altliougli 
such parent or other person took no active part in the negotiation ; pro¬ 
vided the transaction was not opposed>by him, and so earned ihrougli in 
spite of him. Secondly, that, if the heir fl»cs off from the transaction, and 
becomes opposed to him with whom he has been dealing, and repudiales 
the whole bargain, he must not, in any respect, act upon it, so as to alter 
tlie situaiion of the other party, or his property ; at least, that if he docs 
so, the proof lies upon him of showing that he did so under the continu¬ 
ing pressure of the same distress which gave rise to the original dealing. 
Still more fatal to his claim of relief will it be, if the father, or person in 
loco pareniis^ shall be found to hi^ve conciirrcfl in this adoption of the 
repudiated contract. Either of these propositions wl’Ould be decisive of 
the .present question, if they are wrcll founded in la^, and if the facts 
allow of their application to it. 1 shall examine each of them in both 
respects. The whole doctrine with respect to an expectant heir, assumes 
that the one party is defenceless, and ex'posed, unprotected to the demands 
of the other, under, the pressure of necessity. It would be monstrous to 
treat the contracts of a person of mature age, as acts of an infant, 
when his parent was aware of his proceedings, and did nothing to prevent 
them. 'The parent might thus lie by, and suffer his son to obtain the 
assistance which he ought himself to have rendered; and then only 
stand forward to aid hiiii in rescinding engagements which he had allowed 
him to make and to If all the cases he examined from the time 

of Lord Noltinghtfm downwards, no trace will be found in any one of them 
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would bo monstrous to treat the contracts of a person 
of maturo age, as the acts of tin infant, when his parent 
was aware of his proceedings, and did nothing to pr^ 
vent them. The parent might thus lie by, and suffer 
his son to obtain the assistance, which he ought himself 
to have rendered; and then only stand forward to aid 
’him in rescinding engagements, which he had allowed 
him to make, and to profit by.‘ • 

§ 340. The other qualification of the dockinc is not 
less important. The contract must be made under the 
pressure of some necessity; for the main ground of the 
docti ine is, the pressure upon the heir, or the distress 
of llie party, dealing’ with his expectancies, who is, 
therefore, under strong temptations to make undue 
sacrifices of his future interests.® Both of these quali¬ 
fications need not, indeed, in all cases and under all 


of the fiitlier-s or oilier ancestor’s privily. On the contrary, wlierever 
the subject is touched upon, liia ignorance is always assumed as part of 
tlic case; and its being so seldom mentioned either way, shows dearly 
that the piivity of the father or ancestor never was contemplated. It is, 
liowover, several times adverted to in a manner demonstrative of the prin¬ 
ciple. In Cole V. Gibbons, (3 P. Wms. 290,) the ground of this whole 
equity is said to be the policy of the law, to prevent the heir being se¬ 
duced from a dependence upon ibo ancestor, who probably w’ouid have 
relieved him. In the same spirit, Lord Cowper, in Twisllelon t\ Griffith, 
(1 P. Wins. 310.) had before slated, as one effect of the law, its tendency, 
by cutting off relief at the hands of strangers, to make the heir disclose his 
difficulties at liome. So, in The Earl of Chesterfield Janssen (I Aik. 
330,) Mr. Justice llurnett treats such transactions, as things done behind 
tlio father’s bardi, and, as it were, a fraud upon liiin ; a view of the sub¬ 
ject also adopted by Lord Ilardwicke, in the same case (1 Atk. 333, 334.) 
Ji IS as well to mention these cases, because there has been no decision 
upon the point; but it is quite a clear one, and only new, because the facts 
never afforded a case for decision, the proposition having apparently never 
been questioned.” , ^ < 

^ King V. Hamlet, 2 Mylne & Keen, 473, 474:j S. C. 4 Sim. B. 185. 

- King V. Hamlet, 4 Sim. R. 182; S. C. 3 Hjlhe 473, 474. 
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circumstances, concur to justify relief. It may be suffi¬ 
cient, that either of them forms so essential an ingre¬ 
dient in the case, as to give rise to a just presumption 
of constructive fraud.* 

341. The doctrine of Courts of Equity upon this 
subject, if it has not been directly borrowed from, does 
in no small degree follow out the policy of, the Romail 
Law hi regard to heir? and expectants. By the Mace¬ 
donian Lecree, (so called from the name of the usurer 
who gave occasion to it,) all obligation^ of sons, con¬ 
tracted by the loan of money, while they were living 
in subjection to the paternal authority and jurisdiction, 
were declared null without distinction. And they Avere 


1 Earl of Portmore v. Taylor, 4 Sim. R. 183; Davis v. Duke of Marl¬ 
borough, 2 Swanst. 13D, 154. See also King v. Hamlet, 2 Mylne & 
Keen, 4/J, 474, 4b0. Lord Brougham, on this oecasion, addressing 
himself to this point, said ; “The whole ground of the doctrine is the 
pressure upon the heir, or the distress of the party dealing with his expect¬ 
ancies. While he continues under that pressure, the law (as Lord Thnr- 
low said in Gwynne v. Heaton, 1 Bro. C. C. 1,) treats him as an infant. 
But the infancy is determined, when the pressure is removed. The pro¬ 
tection, which Sir William Grant well describes, in Peacock v. Evans (16 
Ves. 512,) as approaching nearly to incapacity of contracting, must cease, 
when the exigency of the case is at an end. When the expectant heir 
has himself thrown off the trammels, which necessity had imposed on 
him, or rather had induced him to fetter himself withal, and lias placed 
himself in an adverse attitude towards the other party, of whom he had 
become really independent, he must no longer be treated differently from 
other persons. From the rule, to which all are subject, he cannot be 
exempt, the rule which forbids a party to repudiate a dealing of which ho 
voluntarily and freely is availing himself. Least of all shall he be per¬ 
mitted to use, for his own benefit, or, which is the same thing, to make 
away with, or in any manner place out of his reach, for his present benefit, 
the property of another; and then to repudiate the contract, by which that 
property came into his possession. To hold that he was entitled to 
do this, after the pressure -of his circumstances had been removed, and 
merely because he owed-the possession originally to the pressure of former 
difftculties, would be an extravagant stretch of the doctrines of this Court.” 
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not allowed to be valid even after the death of the 
fath«!t j.;, not so much out of favor to the son, as out of 
odium to the creditor, who had made an unlawful loan, 
which was vicious in its origin, as well as in its example. 
Verha SmcduscomuUi MacedoMani Iicoe surd, <&c. Phcene, 
ne ait, qui fdiofamiUas mutuam pecuniarn dedissd, diam 
post mortem pareidis ^its, ciijiis in potestate fuisset, adio 
qjeiilioqiie darctiir ; vi scirent, qui pcssimo exempto feeneru- 
rent, nullius posse fiUifamilias lonum nomen, expedatapatris, 
mode, fieri} Upon this decree Lord Ilardwicke has 
remarked, that the Senate and law-makers in Rome, 
were not so weak as not to know that a law to restrain 
prodigality, to prevent’ a son’s running in debt in the 
life of his father, would bo vain in many cases. Yet 
they made hms to this purpose, namely, the Macedonian 
Decree already mentioned, happy if they could in some 
degree prevent it; Pst aliquodprodire feniis? 

§ oi2. It is upon similar principles, that post old 
bonds, and other securities of a like nature, are set aside, 
when made by heirs and expectants. A post oUl bond 
is an agreement, on the receipt of money by the obligor, 
to pay a larger sum, exceeding the legal rate of inte¬ 
rest, upon the death of the person, from whom he (the 
obligor) has some expectations, if he should survive 
him.'’ Such bonds operate as a virtual fraud upon the 
bounty of the ancestor, and disappoint his intentions, 
generally by design, and usually in the event. 


1 Dig. Lib. M, tit. 0,1. 1; I Doinat, Civil Law, B. 1, tit. 6, § 4, and 
art. 1,2; 1 Fonbl. Eq, B. 1, ch. 2, ^ 12, note (/). 

2 Chesterfield f. Janssen, 2 Vos. 158. 

2 Boynton v. Hubbard, 7 Mass. R. 119 ; Chesterfield v. Janssen, 8 Veg. 
157; 1 Atfe. R. 352 ; Fox v. Wright, 6 Madd. R. Ill; Wharton v. May, 
5 Ves. 27; Cushing v. Townsend, 19 Ves. 0s}8; Earl of Aldborough v. 
Frye, 7 Clark & Ftnnel. 436. 
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§ 343. A case of a very similar character is a con¬ 
tract, by which an expectant heir, upon the present 
receipt of a sum of money, promises to pay over to the 
lender a large, though an uncertain proportion of the 
property which might descend to him upon the death 
of his parent or other ancestor, if he should survive 
him. It is a fraud upon such parent or other ancestoi*, 
and introductivo of tire worst public mischiefs ; for the 
parent or ancestor is thereby induced to submit in ignor¬ 
ance to the disposition which the law makes of his 
estate, upon the supposition that it will go to his heir, 
when in fact a stranger is, against his will, made the 
substituted heir.^ It might be very different,,if there 
was a fair, although a secret agreement between all the 
heirs to share the estate equally; for such an agreement 
would have a tendency to suppress all attempts of one 
or more to overreach the others, as well as to prevent 
all exertions of undue influence.® 


1 .Boynton v. Hubbard, 7 Mass. R. 112. 

2 Beckley r. Newland, 2 P. Wms. 182 ; Wethered v, Wetbered, 2 Sim. 
R. 183 ; Harwood v. Tooke, 2 Sirn. K. 192; Hyde v. White, 5 Sim. R. 
524.—Mr. Chief Justice Parsons, in Boynton v. Hubbard, (7 Mass. R. 
112,) expounded this whole subject with admirable fulness and force ; and 
held, that even at law such securities could be relieved against. I gladly 
extract the following passage from his opinion. “ Another case is, 
where the deceit is upon persons not parties to the contract, as a deceit 
on a father or other relation, to whom the affairs of an heir or expectant 
are not diselosed; so that they are influenced to leave their fortunes to be 
divided amongst a set of dangerous persons and common adventurers, in 
fact, although not in form. This deceit is relieved against as a public 
mischief, destructive of a well-regulated autliority or control of persons 
6ver their children, or others, having expectations from them, and as en¬ 
couraging extravagance, prodigality, and vice. From the forms of pro¬ 
ceeding in Courts of Equity, it must be admitted, that these principles may 
often be more correctly applied there than in Courts of Law. Chancery 
may compel a discovery of facts, which a Court of Law cannot, and from 
facts disclosed, a Chancellor, os a judge of facts, may infer other facts, 
whence deceit, public or private, may be irresistibly presumed. Whereas, 
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344. From what has been already said, it follows, 
as a natural inference, that contracts of this sort are 


at law, fraud cannot be presumed, but must bo admitted or proved to a 
jury. But, when a Court of Law has regularly the fact of fraud admitted 
or proved, no good reason can be assigned why relief should not be 
obtained there, although not always in the same way in which it may be 
obtained in Equity. A case, in which an heir or expectant is frejuently 
relieved against his own contract, is a 2 ^osfohit bond. This is an agree¬ 
ment, on the receipt of a sum of money by the obligor, to pay a larger 
sum, exceeding the legal rate of interest, on the death of the person from 
wdiom he has some expectation, if the obligor be then living. This contract 
is not considered as a nullity ; but it may be made on reasonable terras, in 
which the stipulated payment is not more than a just indemnity for the hazard. 
But whenever an advantage is taken of the necessity of the obligor, to in¬ 
duce him to make this contract, he is relieved, as against an unconscionable 
bargain, on payment of the principal and interest. This contract may be 
made on data, whence its reasonableness may be ascertained for the Jives 
of the obligor, and of the person on whose death llio payment is to be 
made, are subject to be valued, as is done in insurances upon lives. But 
the covenant declared on in the case at bar is not in the nature of a post 
ohit contract. Another case in which an heir is relieved, is, when he is 
entitled to an estate in reversion or remainder, expectant on the death of 
some ancestor or relative, and ho contracts to sell the same for present 
money. AH these cases are not relieved against as fraudulent; because 
ii reasonable and suflicient consideration may be paid, as ascertained by 
the annual value of the estate, and of the intervening life. But, as in 
post ohit contracts, when an advantage is taken by the purchaser of the 
necessity of the seller, he will be relieved against the sal6, on lepaying 
the principal and interest, and sometimes paying for reasonable repairs 
made by the purchaser. This relief is granted on the ground that the 
contract of sale was unconscionable. In unconscionable post ohit con* 
tiacts, Courts of Law may, when they appear in a suit commenced upon 
them, to have been against conscience, give relief, by directing a recovery 
of so much money only as shall be equal to the principal received and 
the interest. But, in sales of rerpainders and reversions, by grants 
executed, I know of no relief that Courts of Law can give, unless the 
grants shall appear to have been fraudulently obtained of the grantor ; in 
which case the fraud will vitiate and render null the grants so infected. 
The contract before us is not a sale of a remainder or reversion ; but is dif¬ 
ferent from any noticed in the Eeports, that have been cited. There is 
one case of a contract between presumptive heirs, respecting their expect¬ 
ancies from the same ancestor. It is the case of Beckley v. Newland. 
The parties had married two sisters, presu.uptive heirs of Mr. Turgis. 
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notin all cases utterly void; but they are subject to 
all real and just equities between the parties, so that 


The hnsbarirJs agreed that whatever should be given by Mr. Turgis, 
should be ctimlly divided between them. After Mr. Turgis’s death, the 
defendant, who had the greater part given to him, was compelled ^to 
execute the agreement. The reciprocal benefit of the chance was a sufli- 
cient co*nsideration. Tho tentteney of the agreement was to guard against 
undue inil.cnce over the lestulor; and it could not be unreasonable to 
covenant to do what the law would have done, if Turgis had died intes¬ 
tate. The covenant dcclaied on in the case at bar is an agreement by an 
heir, having two ancestors, then living, an uncle and an aunt, iliril, if ho 
survive them, or either of them, he will convey to a stranger one tiiinl 
part of all the estate, real and pprsonal, jvhich shall come to him from 
those ancestors, or cither of them, by descent, distribution, or devise. 
And it is found by the juiy, that this contract was not obtained from the 
heir hy the fraud of the purchaser. If, therefore, this covenant is void. 
It must 1)0 on tlie principle tliat it is a fraud, not on either of the parlicir. 
lor that the jury have negatived, but on thiid persons not parties to it, pio- 
ductive of public mischief, and against sound public policy. If the con¬ 
tract had this efTect, it is apparent to the Court from the record ; the 
whole contract being a part of the record. And that a contract of this 
nature had this e/lect, we cannot doubt. The ancestor, having no know¬ 
ledge of llm existence of the contract, is induced to suhmit his estate ‘o 
the disposition of the law, which had designated the defendant as an heir. 
The defendant’s agreement with the plaintifT is to substitute him, as a co¬ 
heir with himself to his uncle’s estate. The undo is thus made to leave 
a portion of his estate to Boynton, a stranger, without his knowledge, 
and, consequently, w’itlioift any such intention. This Lord Ilaidwicke 
calls a deceit on the ancestor. And what is the consequence of deceits of 
this kind upon the piiblie ^ Ileiis, who ought to be under the reasonable 
advice and direction of their ancestor, who has no other influence over 
them, than* what arises from a fear of his displeasure, from which fear 
the heirs may be induced to live industriously, virtuously, and priulcnlly, 
are, with the aid of money speculators, let loose from this salutary con¬ 
trol, and may indulge in prodigality, idleness, and vice ; and taking care, 
by hypocritically preserving appearances, not to alarm their ancestor, may 
go on traffieking with his expected bounty, making it a fund to supply the 
wastes of dissipation and extravagance. C'ertainly the policy of the Jaw 
will not sanction a transaction of this kind, from a regard to the moral 
habits of the citizens,*' [Jn a subsequent case in the same court, where 
Boynton v, Hubbard was cited and approved, it was determined that an 
heir expectant might lawfully covenant, with the consent of his ancestor, to 
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there shall be no inadequacy of price, and no inequa¬ 
lity of advantages in the bargain. ^ If in other respects 
these contracts arq' perfectly fair, Courts of Equity 
will permit them to have effect, as securities for the 
sum, to which ex aquo et bom the lender is entitled; 
for he, who seeks Equity, must do Equity; and, there¬ 
fore, relief will not be granted upon such securities, 
except upon equitable terms.' . 

§ 346. And where, after the contemplated events 
have occurred, and the pressure of necessity has been 
removed, the party freely and deliberately, and upon 
full information, confirms the precedent contract, or 
other transaction. Courts of Equity will generally hold 
him bound thereby; for, if a man is fully informed, 
and acts with his eyes open, he may, by a new agree¬ 
ment, bar himself from relief." Bui, if the party is 
still acting under the pressure of the original transac¬ 
tion, or the original necessity; or, if he is still under 
the influence of the original transaction, and of the 


convey (ho octalc, which slioultl come to him by descent or otherwise 
from such ancestor, a fair consideration being paid. Phtch v. Filch, 8 
Pick. 4b0. And see Trull v. Eastman, 3 Melc. l2o ] 

' Poyulon r. Hubbard, 7 Mass. R. 120; (Xiiling Townshend, 
19 Yes. f)2d ; ilernal v, Donegal, 3 Dow, R. 1.33; S. C. 1 131igh, Rep. 
(N- S.) 591 ; Wharton v. May, .5 Vc&. 27; 1 Fonbl. p]q. JE 1, ch. 2, 
^ 13, and note (p) ; Evans v. (jliesliire, Belt’s Supplement, 300; Crowe 
V. Ballard, 3 Bro. Cb. R. 120; Gwynne v. Heaton, 1 Bro. Ch. R. 1, 9, 
10 ; Davis r. Duke of Marlborough, 2 Swanst. 171; Earl of Ahiborough 
i\ Frye, 0 Claik ^ Phn. 430, 402, 401. 

2 Chesterfield v. Janssen, 2 Yes. 125 ; 1 Aik. R. 351; Crowo u. Bal¬ 
lard, 3 Bro. Ch. R. 1,50 ; Coles Gihbon, 3 P. Will. 293, 294 ; Cole v. 
Gibson, 1 Yes. 503, 500, 507 ; Cann v. Caim, 1 P. Will. 723. — JNFr. P^on- 
blanque has remarked, that liord HardwicKo, in Chestei/irld v. Janssen, 
(2 A’^es. 125; 1 Atk. 351,) has brought logeiher, and classed, all the 
cases upon the subject of confirmation ; and the result seems to be, that, 
if the original contract be illegal or usurious, no subsequent agreement or 
EQ. JUR. — VOL. I. 33 
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delusive opiniontliiil it is valid and binding upon him; 
then, and under sucl\ circumstances, Courts of Equity, 
will hold him not barred from relief by any such con¬ 
firmation.* 


confiimaiion of the party can give it vallfllty. But, if it be merely against 
consciu’nce, then, if the parly, being fully informed of all the circum- 
stanrcd'of it, and of the \)bj(;et1on9 to it, voluntarily comes to a new agree¬ 
ment, he ihereby bars himself of that relief, which he might otherwise 
have had in Equity. Not so, if the confirmation be a coiiiiniiance of the 
original fraud or imposition. 1 Fonbl. Eq. I>. 1, ch. ^ 13, noie (r). 
See also Id. ^ 14, note (/). Whether this slateinciit will he found fully 
borne out by the authorities, is, perhaps, not beyond doubt. Where a 
contract is ultcily void, as from illegality*, or as being contrary to good 
morals, or as contrary to public policy, there seems the strongest reason 
to say, that it c:uirn»t acquire any validity, from any eonlirmalion ; for the 
original taint attaches to it ihroiinli eveiy change. 'J'o give it cfhcaey 
would contradict two well eslahlisJicd maxims of the ("ommon J.aw^ 
Quod contra legem /if, pio infecto habclur. Quod ah initio non Milet, in 
tractu teinporis non convalescct; et quai malo sunt inchoata piincipio, vix 
cst, nt hono jieragaritur exilu. 4 Co. IC 2 ; Id. 31 ; 1 Foiihl. Kq. 15. 1, 
ch. 4, ^ 11, note (y). i5iil, where the contract is merely void.ihlo, it 
seems, upon genera! principles, capable of confirmation. Tiie dilhciilly 
is, not 90 much in siaiii'g that it is capable of confiimaiion, hut under 
what circumstances: the confirmation ou^ht to be held conclusive*: The 
remarks of Lord llardwicke, in Chesterfield c. Janssen, 2 Vos. ].)8, 159, 

1 Aik. IE 354 ; and (yolc v. Gil)?on, 1 Yes. li. 509, 507, c<wn})arcd with 
those of Lord Thurlovv, in (Towe r. Ball.ifd, 3 liio. Cli. U. 120, y. (’. 

1 Ves. 219, 2 20; S. (h 2 (Jox, R. 257, and of Loid l^lldun, iu Wood v. 
Downes, 18 Ves 123, 121, 128; and of Lord Erskino, in Aloivse e. 
Royal, 12 Ves. 373, 371, have not wholly rcliewcd the doctrine from difli- 
culiy. In Cider. (Iih^on, I Ves. 503, 500,507, Lord Ilardwicko seemed 
to hold a marriage hrokage bond caf)ahlo of confirmation, though held 
void upon public policy. But m Shirley v. Martin, in 1779, the Court of 
Exchequer held, that contracts, molded on acrount of public incon¬ 
venience, would not admit of subsequent confirmation by the parly ; and, 
iherelore, »hat a marriage hrid^age bund was ineapahle of confirmation. 
Cited 1 Fonbl. Eq. B. I, ch. 2, ^ 11, note (?/) ; Id. eh. 4, ^ 10, note (.s) ; 
S. C. cited 1 Ball & T5. 357, 358; 3 P.^V. 75, Co\\s note. Si C also 
Say V. Barwi(‘k, 1 Ves. & B. 195. See (Lvynne v. llealorf, 1 ]5io. (^h. 
R. 1, and Mr. Belt's note (I), ibid. See also Ante, ^ 203, and Newland 
on Contracis, ch. 25, p. 400 to 503. 

> Wood r. Downes, 18 Ves. 123, 121, 128 ; Crowe u. Ballard, 3 Bro. 



CONSTRUCTIVE FRAUD. 


387 


CII. VII.]. 

§ 3 iG. Similar principles will govern in cases, where 
the heir or other expectant is relieved from his necessi¬ 
ties, and becomes opposed to the person with whom ho 
has been dealing, and seeks to repudiate the bargain. 
In such cases he must not do any,act, by which the 
rights or property of the other party,will be injuriously 
affected, after he is thus deemed to be restored to his 
general capacity. If ho does,, he becomes affected 
with the ordinary rule, which governs in other cases, 
and forbids a party to repudiate a dealing, and at the 
.same time to avail himself fully of all the rights and 
j)owers, resulting therefrom, as if it were completely 
valid.' 

§ 347. Even the sale of a poU ohit bond at public 
auction will not necessarily give it validity, or free it 
from the Imputation of being obtained under the pres¬ 
sure of necessity. For the circumstances may be such 
as to establish, tli.ft the expectant is acting without 
any of the usual precautions to obtain a fair price; 
and is in great distress for money; and is really in the 
hands and under the control of those who choose to 
become bidders for the purpose of fleecing him.^ The 
case is not like the case of an ordinary sale of a re¬ 
version at public auction, where the u.sual precautions 
arc taken; for there it may be perfectly proper not to 

Cli. R. 120; S. C. 1 Ves. 214,219, 220; S. C. 2 Cox, R. 2^.3, 2.'>7 ; 
Tavlor V. Rochfort, 2 Yes. 281 ; Murray v. Palmer, 2 Sch. & Lrfr. 'JHG ; 
Uoclie D. O’Brien, 1 1]. & Ilealt. R. 338, 339, 340, 353, 354, 35(> ; Morse 
i\ Riiyul, 12 Ves. 373, 374 ; Uovvlaiul r. Do Paria, 17 Ves. 20; Punbar 
V. Tieilerinick, 2 Hall & H. 310, 317, 318. 

1 Kin nr V, Hamlet, 2 Mylne fCeen, R. 474, 480. See also Gwynne 
V. Heaioii, 1 Bru. Cli. U. 1 ; Peacock w. Evans, 16 Ves. 512 ; Ante, 

^ 339,310. 

Fox V. Wright, G Madtl. R. 77; Earl of AMborongh v. Frye, 7 Clark 
& Fin. 43G. 
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require the purchaser to show that he has given the 
full value.^ Where the sale is public, and free and fair, 
it may bo justly presumed, that the fair market price 
is obtained, and there seems ‘no reason to call in ques¬ 
tion its general validity; but it should be specially 
impeached. In sales of reversions at public auction, 
there is not usually any opportunity, as there is upon 
a private treaty,, for, fraud and imposition upon the 
seller. The latter is in no just sense in the power of 
the purchaser. The sale by public auction is, under 
ordinary circumstances, evidence of the market price.^ 
But the sale of post olit bonds at auction carries with 
it, generally, a presumption of* distress and pecuniary 
embarrassment; and if the ordinary precautions arc 
thrown aside, there is a violent presumption of extra¬ 
vagant rashness, imprudence, or circumvention. 

$ 318. Contracts of a nature nearly resembling 
post obit bonds, have, in eases of j^ung and expectant 
heirs, been often relieved against, upon similar prin¬ 
ciples. Thus, \vhero tradesmen and others have sold 
goods to such persons at extravagant pricc.s, and under 
circumstances demonstrating imposition, or undue ad¬ 
vantage, or an intention to connive at secret extra¬ 
vagance, and profuse expenditures, unknown to their 
parents, or other ancestors, Courts of Equity have 
reduced the securities, and cut down the claims to 
their reasonable and just amount.^ 


1 Earl of Aldborough v, Frye, 7 Clark & Fin.* 430; Ante. \ 338. 

2 Sholby u. Nasli, 3 Madd. U. ; Fox v. \Vrioht, (J Madd, U. 77; 
Earl of Aldborough i;. Frye, 7 Clark & Fin. 436, 450 lo 40L 

3 Bill y. Price, 1 Vern. U. 407, and Mr. Ktiilhby’s note (1); Ibid. 1 Eq. 
Abr. 91, G. pi. 8; Lamplugh v. Smith, 2 Vern. 77 j Willey v. IVice, 
2 Vern. R. 78 ; 'Brook v. Gaily, 1 Atk. 34, 35, 30 ; Berkley v. Bishop, 
1 Atk, U. 39; Qilbert, Lex Prajlor, 201. But see Barney v, Beak^ 2 Ch. 
Cas. 136 ; Gvvynne v. Heaton,*! Bro. Ch. 11. 9, 10. 
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§ 349. Another oliiss of constructive frauds upon 
the rights, interests, or duties of third persons, em¬ 
braces all those agreements and other acts of parties, 
which operate directly or virtually to delay, defraud, 
or deceive creditors. Of course we do not here sf)eak 
of cases of express and intentional fraud upon credi¬ 
tors, but of such as virtually and indirectly operate 
the same mischief, by abusing their confidence •mis¬ 
leading their judgment, or secretly undermining their 
interest. It is difficult, in many cases of this sort, to 
separate the ingredients, which belong to positive and 
intentional fraud, from those of a mere constructive 
nature, which the law pihnounces fraudulent upon prin¬ 
ciples of public policy. Indeed^ they are often found 
mixed up in the same transaction.; and any attempt 
to distinguish between them, or to weigh them sepa¬ 
rately, would be a task of little utility, and might, 
perhaps, mislead and perplex the inquiries of students. 

§ 350. It must be a fundamental policy of all en¬ 
lightened nations to protect and subserve the rights 
of creditors; and a great anxiety to afford full relief 
against frauds upon them has been manifested, not 
only in the Civil Law', but from a very early period, 
in the Common Law also. In the Civil Law it was 
declared, that whatever was done by debtors to defeat 
their creditors, whether by alienation, or by other dis¬ 
position of their property, should bo revoked, or null, 
as the case might require. Ait Preutor ; Quee frmida- 
lionis cansd gesta cnaU, cum .ce, qui frandem non igno- 
ravcril; de Ids curulori homnim, vel ci, cui de ca rc 
actionem dare oportehit, intra annum^ quo expermndi 
poleslas fiieritf actionem ,dalo. Idqiie ctkim adversus 
ipsum, qui fraudem fecit, servabo. Neecssario Proctor 
hoc cdictum proposuii; quo cdicio consiiluit creditoribus, 
33* 
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revocando ea, qiitsciinqne in fraudcm eonm alienata sunt? 
Ait ergo Prcetor; Qnce fraudationis causd gcsla eninf. 
IIcBc verla gencredia sunt, ct coniinevd in sc onmcm omnino 
in fraudcm fadam, vel aUcnationem vel quemcunquc con- 
tractum. Qiiodctinqtie igitvr fraudis causd factum cst, 
tvidetur his vcrhis revocari, qualccunquc fiierit. Nam, late 
ista verba patent. Sive ergo rem aHenavit, sive ncceptila- 
lione- vel pacto alipiem liberavit? Idem crit probandiim. 
Et sip‘'gnora liberd, vel quem alium in fravdem creditornm 
prwponai? And the rule wns not only .applied to 
alienations, but to fraudulent debts, and, indeed, to 
every species of transaction or omission, prejudicial to 
creditors. Vel ci prabait exdeptioncm, sive se obligavit 
fraudandorum crcditonmi causa, sive numcravit pccunum, 
vel quodcunque aliud,fecit in _ fraudcm creditormn ; pa lam 
cst, cdi'ium locum habere, &c. Et qui aliqnid fecit, ut 
dcsinat habere, quod habet, ad hoc cdiclim p>crtinvt. In 
fraudcm facere videri efiam eum, qui non facit, quod debet 
facere, iidelligcndum est; id cst, si non utihir servituli- 
bus. 

351. Hence, all voluntary dispositions, made by 
debtors, upon the score of liberality, ■were revocable, 
whether the donee knew of the prejudice intended to 
the creditors or not. Ehnili modo dieimus, ct si cut 
donalwn, cst, non esse quwrendum, au scienlc co, cui 
donatum gestum sit; sed hoc iantmn, an fraudentur 
creditores.^ And the like rule was applied to purchas¬ 
ers, even for a valuable consideration, if they knew the 


1 Dig. Lib. 43, tit. 8,1, 1, § 1. 

2 l)i^. Lib. 4*3, lit. 8, 1. 1, ^ 2; Polhicr, Pand. Lib. 44, lit. 8, n. 2. 

3 Id. I. 2; 1 Domat, B. 2, lit. 10, art. 

4 Dig. Lib. 42, tit. 8, 1. 3, ^ 1, 2 ; Id. I. 4; Pothier, Pand. Lib. 42, 

lit. 8, n. 1 to 36 ; 1 Domat, B. 2, tit. 10, art. 1, pr. tot.; Id. art. 8, 

5 Dig. Lib. 42, lit, 8,1. 6, ^ 11; 1 Domat, B. 2, lit. 10, art. 2. 
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fraudulent intention at the time of their purchases, and 
thus became partakers of it, that they might profit by 
it.^ Qua fraud(dionis^ cmsd gcst(t ""erurd, cum co, qui 
fraudeni non ignoravcrit, de 4*c., actionem ddho. 
8i debitor in fraudem crcditorum minore prctio fundmn 
scicnti mptori vendiderit; deinde hi, quibus de revo- 
•cando eo actio datur, cum petant; quantum est, an 
prcctium redituerc debod? Sroeulus ezistimatf mnni- 
modi redilucndim- esse fiindim, etiamsi prdiiim non sol- 
vatur; cl rescriptum est secundum Proculi sententiam^ 

§ 352. The Common Law adopted similar principles 
at an early period. These principles, however, have 
been more fully carrie’d into effect by the statutes of 
50 Edward IIL, ch. 6, and 3 Henry VIL, ch. 4, against 
fraudulent gifts of goods and chattels j by the statute 
of 13 Elizabeth, ch. 5, against fraudulent conveyances 
of lands to defeat or delay creditors; and by the 
statute of 27 Elizabeth, ch. 4, against fraudulent or 
voluntary conveyances of lands, to defeat subsequent 
purchasers. These statutes have always received a 
favorable and liberal interpretation in all the Courts, 
both of Law and Equity, in suppression of fraud.’’ 
Indeed, the principles and rules of the Common Law, 
as now universally known and understood, arc so 
strong against fraud, in every .shape, that Lord Mans¬ 
field has remarked, that the Common Law would have 
attained every end proposed by these statutes.^ This 


* Dig. Lil*. '12. lit. 8, 1. I; Pothier, Pand. Lib. 42, tit. 8, n. I. 

Dig. Lib. 43, tit. 8, I. 1; Id. 1. 7; 1 Domat, B. 2, tit. 10, art. 4. 

3 Cadogan y. Kennelt, Cowp. R. 139; Jeremy on Kq. Jurisd. 15. 3, P. 
2, ell. .3, ^ 4, p. 410, 411, 413; Newlaiid on Uoiitracis, ch. S3, p. 370,371; 
Com. Dig. Covin, 15. 2, .‘1. 

4 Ibid.; Hamilton I'. RiisscII, 1 Cranch, 309; Com. Dig. Covin, B.’ 
2. — The statutes of 50 Ednard HI., ch. 0, and 3 Henry VIL, ch, 4, 
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is, perhaps, stating the mutter somewhat too broadly, 
at least in regard to the statute of 27 Eliz. ch. 4 , as it 
is now construed; for the latter^in favor of subsequent 
purchasers, applies to cases of voluntary conveyances, 
whether they are fraudulent or not.' Courts of Equity, 
from the enlarged principles upon which they act, to 
protect the rights and interests of creditors, give full • 
effect to all the prpvisinns, and exert their jurisdiction 


expressly decl?ire all gifts, ^c., of goods and chattels, intended to defraud 
creditors, to be null and void. 1 Fonbl. Kq. B. 1, ch. 4, § 12, note (r) ; 
Com. Dig. Covirij 13. 2. In ITiirnilton v. Russell, (I Crauch, R. .lOU,) tho 
Supreme ('ourt of the United Stales said, that the statute of 13 Eliz. 
and 27 Eliz., are considered only declaratory of the princii5]'’s of the 
Common Law. See 1 Fonbl. Eq. 13. ch. 4, ^ 13, and note (ff) ; Co. 
Lilt. 290, b. 

1 See J3uckle u. Mitchell, 18 Ves. 110; Doe v. Manning, 0 Ihist, R. 
.59; Uown&hend r. Windham, 2 Ves. 10, 11; Walker v. Burroughs, 
1 Atk. 93, 94; Calhcart v. Robinson, 5 Peters, R. 201.—^^Theie is a 
distinetion made in Englartd between the statute of 13 Fdiz. ch. 5, and 
the slalute of 27 Eliz. ch. 4, which should be here borne in mind, though 
it will naturally come under consideration in a subsequent page. All 
voluntary conveyances are not void again.st creditors, equally the same 
as they are against subsequent creditors. It is necessary on the statute 
of 13 Eliz. to prove, that the parly was indebted at the time, or imme¬ 
diately after the execution of the deed, or otherwise it would be attended 
with bad consequences, because the statute extends to ^e(>^/5an4 chattels; 
and sueh construction would defeat every provision for children and 
families, though the father was not indebted at the time. Walker v. 
Burroughs, 1 Atk. 93 ; Batlersbee v, Farringdon, 1 Swanst, R. 106, 113. 
But upon the statute of 27 Eliz. ch. 4, subsequent purchasers for a 
valuable consideration may^set aside the former voluntary conveyance, 
though bona fide made, even though such purchasers had full notice of 
such voluntary conveyance. Doe v. Routledge, Cowp. R. 711, 712; 
Gooch’s case. 5 Go. R. 60, 61; Twyne’s case,* 3 Co. 11. 8.']; Doe v. Man¬ 
ning, 9 East, R. 69 ; Buckle v, Mitchell, 18 Ves. 110 ; Holloway r. Mil¬ 
lard, 1 Madd. R. 227, 228, 229; Cotterell v. Howe, 13 Simons, K. 506. 
The ^tute of 27 Eliz. ch. 4, does not apply to goods and chattels but to 
lands and other real estate only. Jones v, (Voucher, 1 Sim. & Stu. 315 ; 
•Atherley on Mar. Sett. ch. 13, p, 207; Post, ^ 355 to 365, and ^ 425 
to 431. 
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upon the same CQflstruction of these statutes, v^hich is. 
adopted by Courts Law.? even go further; 

and (as we shall presently see)l|i^pDd their aid. to 
many cases not reached by these .. 

§ 353. And, in the first place, let;uS consider the 
nature and operation of the statute of 13 Elizabeth, 
eh. 5, as to creditors, which has been universally- 
adopted in America, as the basis of our jurisprudence 
on the same subject.: The object of the Legislature 
evidently was, to protect creditors from^ those frauds 
which are frequently practised by debtors, under the 
pretence of discharging a moral obligation, thatli^ 
under the pretence of’making suitable provisions for 
wives, children, and other relations. Independently 
of the statute, no one can reasonably doubt that 'a 
gift or conveyance, which has neither a good nor a 
meritorious consideration to support it, ought not to 
be valid against creditors; for every man is bound 
to bo just, before he is generous;^ and the very fact 
that he makes a voluntary gift or conveyance to mere,, 
strangers to the prejudice of his creditors, affords a 
conclusive ground, that it is fraudulent. The s^tute, 
while it seems to proteet the legal rights of xjreditors 
against the frauds of their debtors, anxiously excepts 
from such imputation the horn fide discharge of moral 
duties. It does not, therefore, declare 'all voluntary 
conveyances to be void; but only all fraudulent con¬ 
veyances to bo void.® And, whether a conveyance be 


I’lbid, ' . , 

2 Copis u. Middletun, 2 Madd. R. 428;' Partiidgfe r. Gopp, 1 Eden, R. 
160, 167, 168 ; S. C. Ambler, R. 698, 599. 

3 1 Fonbl. Eq. 13. 1, ch. 4, ^ 12, (a); Doe v, Roulledge, Cowp. R, ^08; 
Cadogan v. Kennett, Cowp. R. 432, 434 ; Holloway i\ Millard, 1 Madd- 
R. 227; Sagitary v. Hide, 2 Vern. 44.—Many of the succeeding re- 
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■Ifau^ulent or not is declared to depend upon its 
being made “ upon good consideA,tion and hona fide." ' 
It'is not sufficient .that it be upon good consideration 
or horn fide. -It most bo botL And, therefore, if a 
conveyance or gift be defective in either particular, 
although it is valid betiveen the parties and their re- 
-presentatives, yet it is utterly A'oid as to creditors. 

' § 354. This lei^ds ug to the inquiry, Avhat are deemed 

good considerations in the contemplation of the statute. 
A good consideration is sometimes used in the sense of 
a consideration, Avhich is valid in point of law; and 
then it includes a meritorious, as Avell as a valuable 
consideration.® But it Is morfe 'frequently used in a 
sense contradistingirshed from valuable; and then it 
imports a consideration of blood, or natural alfoclitm, as 
Avhen a man grants an estate to a near relation, merely 
founded upon motives of generosity, prudence, and 
natural duty. A valuable consideration is such as 
money, marriage, or the like, which the law esteems as 
an equivalent given for the grant, and it is, therefore, 


marks upon this subject I have taken, almost literally, from Mr. Fon- 
blanque's very able notes ; and 1 desire this general acknowlediiment to 
be taken, as an exjrression of my very great obligations lo him in every 
part of my work. 1 Fonbl. Eq. J5. 1, ch. 4, ^ 12, and note {a). The 
word “voluntary ’* is not to be found either in the statute of 13 Elizabeth, 
ch. 5, or of the statute of 27 Elizabeth, ch. 4. Holloway v. Millard, 
1 Madd. R. 227, 228. A voluntary conveyance to a stranger, made bona 
fide by a party not indebted at the time, would bo good against subsequent 
creditors, Holloway v. Millard, ! Madd. R. 227, 228 ; Walker u. Bur¬ 
roughs, 1 Atk. 93.. 

1 Ibid.; Bacon, Abridg. Frauds C. 

2 Iludgson V. Butts, 3 Cranch, 140; Copis v. Middleton, 2 Mad. R. 430; 
Twync’s case, 3 Co. R. 81; Taylor v, Jones, 2 Atk. 601; Newland on 
Contracts, ch. 23, p. 386 ; Partridges. Oopp, Ambler, U. 508, .500 ; S. C. 
1 Eden, R. 167, 168; Atherly on Mar. Sett. ch. 13, pp. 191, 102. 



COJSSTRUCTIVE IRA-UD. 


cn. TII ] 



founded upon mdtivcs of justice.' Deeds, made upd' 
a good considciation only, aio (SWifeidered as merely 
voluut\iy; those made upon a vl|pi^e considei.ition 
ate tie.ited as compensatoiy. The'ifplf^s, “good con- 
sideiation,” in the statute, may bo properly construed to 
include both desciiptions; for it cannot bo doubted, 
that it meant to piotect conveyances, made bon^ fide, 
and foi a valu.ible consideiation,<is well as those made 
bona upon the considoiation of blood or affection.® 

§ ,}5“» In rcgaid to volunt.uy conveyances, they are 
unquestionably piotected by the statute in all ct^es, 
uheic they do not bieak in upon the legal rights of 
cieditois. But uhon they break in upon such tight**, 
ind so fir as they have that 'effect, they aie not per¬ 
mitted to a\ail agunst those lights. If a min, theie- 
foic, who IS indebted, convc}s piopeity to his wife or 
childicn, 5uch a conveyance is, oi at least, may be 
within tlio statute, foi, although the consideiation is 
good, a*' between the p.uties, yet, it is not in contem- 
plition of liw, bona jido ; for it is inconsistent with the 
good t ntli which a dohtoi owes to his creditors, to with- 
di.iw Ills pioperty voluntarily fiom the satisfaction of 
thcii cl unis,® and no man has a right to piefer the 


1 2 Pom 207: 1 Tonbl. Eq B I, cli 4, ^ 12, note (n) 

2 Doc / Boutlcdife, Cowp R 708,710,711,712, Copis v MK!tJI^*ion, 

2 Mdtl Fi 430 , Hodgson v Bulls, 3 Craiich, B 140, Twynt h Cisc, 

3 Co R 81 

3 1 1 c iilil I'q B l,ch 4, ^ 12, note (a), Twyne s 3 Co R 81, 
roxMi'liei cl V "W iiullidm, 2 Vts 10, 11, Due i Routled^c, ( owp R 
711 , Rn s< li V Ihmmond, 1 Allv 15, 10, Tynlmn i Mulltns, 1 >Iadd. 
RID H llowny w Millaid, 1 Made! R 227 228, Biyird i HoOiuan, 

4 Joliii's ( li R 450 , Readc t IjUiiiff^ion, 3 5oIiii*s Ch R 181, Uaylor 
V Jonib 2 Ail{ ()00, 601 , lowruslierid i Windham, 8 Vts 10, ( opis i 
Middleton, 2 Madd R 425 ISee fecwiid v Jackson, 5 Cowen, R 406, 
Wicktsu Clarke, 8 Paige, R 160, 165 
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claims of affection to those of justice. Ibis doctrine, 
however, (as we shall presently see,) requires, or at 
least may admit of, some qualification in relation to 
existing creditors, where the circumstances of the in- 
debtment and the conveyance repel any possible impu¬ 
tation of fraud, as where the conveyance is of a small 
property by a person of great wealth, and his debts 
bear u, very small proportion to his actual means. 

§ 356. But, at all events, the same doctripe docs not 
apply to a man not indebted at the time, or in favor of 
subsequent creditors. There is nothing inequitable or 
unjust in a man’s making a voluntary conveyance or 
gift, either to a wife or to a child, or even to a stranger, 
if it is not, at the time,‘prejudicial to the rights of any 
other persons, or in furtherance of any meditated design 
of future fraud or injury to other persons.' If, indeed, 
there is any design of fraud, or collusion, or intent to 
deceive third persons, in such conveyances, although 
the party be not then indebted, the conveyance will be 
held utterly void, as to subsequent as well as to present 
creditors, for it is not bond fide? 


1 1 Fonbl. B. 1 ch. 4, ^ 12, note (fi); Town&hcnd v, Wiiulhiim. 
2 Vcs. 11 ‘,5 Walker v. l^urrouglis, 1 Atk. 93; Bac. Abndg. Fnnnl, C.; 
Doe V. Roiiiledge, Cowp. R. 710, 711; llussell u. Hammond, 1 Aik. 15, 
10 ; Holloway v, Millard, 1 Madd, U. 227, 228 ; Battersbeo v. Farringdon. 
1 Swanst. K. 100, 11.3 ; Reade r. Livingston, 3 Johns. Ch. R. 481. 

2 Stillman v. Ashdown, 2 Aik. 481; Reade v. Livingston, 3 Johns. Ch, 
R. 481; Richardson r. Smallyvood, Jac. R. 552. — As to suhsof/urnl credi¬ 
tors, it cannot be presumed that a voluntary conveyance is fraudultmt, 
unless the party at the lime is deeply indebted. Lord Alvanlcy, in Lusli 
y. Wilkinson, (5 Ves. 387,), said, “A single debt will not do. Every 
man must be indebted for ibe common bills of his house, though he pays 
them every week. It must depend upon this, wdielher he -was in insolvent 
circumstances at the time.” See, also, Scarf r. Soulby, 16 Sim. 481 
Mr. Chancellor Kent, in Reade v, Livingston (3 Johns. Cli. K. 408,) said^ 

Such a loose dictum, one would suppose, was not of much weight, as 
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§ 357. It has IniRn justly reina?ked, that tbS 

tion between cases where the is indebted, W' 

those where he is not indebted, frem considesv 

ations too obvious to require ^0}n cases. 

For, if a man indebted were allowed id^divnst himself 

of his property in favor of his with or his ohildreo, his 

creditors would be defrauded. But if a man fiol in* 

debted, and not meaning to commit a fraud, could not 

make an effective settlement in favor of such objects, 

because, by possibility, he might afterwards become 

indebted, it would destroy those family provisions, 

which are, under certain restrictions, a benefit to“lhc 

public, as well as to the individual objects or them.* 

§ 358. In regard to voluntary conveyances, there is 

an intermediate case touching creditors, which requires 

consideration. Suppose a party possessed of a large 

estate, and indebted at the same time to a considerable* 

amount, but his debts bearing a small proportion to his 

actual property, should make a settlement or oth6r 

voluntary conveyance, in favor of his wife or children, 

of a part of his estate, which should still leave a large 

surplus in his own hands, beyond the assets necessary 

to pay his debts; and afterwards, at a distance of time, 

* ^ 


I 


ihorO is no preceding case, which gives the leadt countenance to it.” JBut 
Lord Alvanley piobably meant no more thaa this; that, as to subsequeat 
creditors, there could scarcely arise a presumption that the conveyance was 
intentionally fraudulent, (without which, such subsequent creditors could 
have no case for relief,) unless the party were deeply indebted at the tune, 
and contemplated a fraud uppn his creditors. In this view^ there is much 
force in his Lordship’s remarks. Indeed, this seems to be the view of the 
matter entertained by Mr. Chancellor Kent, in the same case. Ibid. 301. 
See, also, the remarks of Sir William Grant, in Kidney v. Coussmakor, 
12 Ves. 155, and Sir Thomas PJumer, in Holloway v, Millard, 1 
R. 414. See the Jurist, Jan. 6ih, 1814, p. 461. ^ ^ 

t Fonbl. £q. B. 1, oh. 4, ^ 13, note. 
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he (sij^uld lose or spend so much of his property, as not 
to leave enough to discharge such debts; the question 
would then arise, whether, in regard to such creditors, 
the settlement or other conveyance would be void or 
noi To such a case it is somewhat diiHcult to apply 
tho preceding reasoning, so as to avoid the settlement 
or other conveyance j because there is no pretence to 
say, that upon the posjture of the%cts any actual fraud 
could be intended, or that the creditors were prejudiced, 
except by their own voluntary delay. 

§ 359. Upon this question, a learned Judge (Mr. 
Chancellor Kent) has pronounced an opinion, which, 
from his Acknowledged abiiity and sagacity, in sifting 
the authorities, is entitled’ to very great weight, llis 
language is, “ The conclusion to be draw'n from the 
cases is, that if the party is indebted at the lime of 
gthe voluntary settlement, it is presumed to be fraud¬ 
ulent in respect to such debts, (that is, those antece¬ 
dently due,) and no circumstance will permit those debts 
to be affected by the settlement, or repel the legal pre¬ 
sumption of fraud. The presumption of law in this 
case does not depend upon tho amount of the debts, 
or the extent of the property in settlement, or the 
circumstances of the party.* There is no such line 
of distinction set up or traced in any of the cases. The 
attempt would be embarrassing, if not dangerous to 
the rights of creditors, and prove an inlet to fraud. 
The lawhas, therefore, wisely disabled the debtor from 
making any voluntary settlement of his estate to stand 
in the way of existing debts. This is the clear and 
uniform doctrine of. the cases.” ^ 


^ Mr. Chancellor Kent, in Beade e. Livingston, 3 Johns. Ch. R. 500, 
501. See, alao, ^ Sch. & Lefr. 714; Fitzer v, Fiizer, 2 Aik. 511, 513; 
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§ SCO. This doctrine is certainly stridissiim juns, 
and assumes, as a principle of law, that the mere 
indebtment of a party constittiteSs 'per se, conclusive 
evidence of fraud in a voluntary conveyance, in all 
cases, where the creditors, to whom he te then indebt¬ 
ed, are concerned.* Nay, it seems to go farther; for, 


Tiyior V. Jones, 3 Atk. 602, Bayard v. Hoffman, 4 Johns. Oh. R. 450; 
Kichardson v» Small wood, Jac R. 553. Rut see contr^f Verpl^pk v. 
Strong, 12 Johns. R 536, and Jackson v* Town, 4 Cowen, R. 603, 604. 
See Seward v Jackson, 8 Cowen, R. 406, Wickca t. Clarke, 8 Paige, R. 
lol, 166 —That there is very great weight in this reasoning, cannot be 
questioned. That it is, upon principle, entirely satisfactory, as the true 
exposition of the statute of 13 |Clizabeth, ch.5, or of the Common Law, as 
to creditors may admit of some diversity of judgment. Lord Mansheld 
Ins justly remarked, in Cidogan v, Kennet, Cowp. 434, upon the statute 
of 13 Elizabeth, “ Such a construction is not to be made m support of 
creditors, as will make third persons sufferers. Therefore, the statute 
dots not militate against any transaction bond fide made, and where there 
IS no maqtnation of fraud. And so is the Common Law.’’ “ A fair, 
voluntary conveyance may be good against creditors, notwithstanding its 
being voluntary. The ciicumstance of a man being indebted, at the time 
of Ins making a voluntary conieyance, is an argument of fraud. The 
question, in every case, therefore, is, whether the act done is a bond fide 
transaction, or whether a trick or contrivance to defeat creditors.” If this 
] inguage contains a true exposition of the law on this subject, then the 
quebiiuu of fraud, or not, is open in all cases, where a man is indebted, as 
a matter of fatty and the law does not absolutely pronounce that the 
indebiment per se makes the settlement fraudulent. Loxd Mansfield used 
language to a like effect, in Doe u. Routledge, Cowp. H. 708, 709, 710, 
171 The doctrine (as we have seen) in Hinde’s Lessee t;. Longworth, 
(11 Wheaton, R 199,) stands upon grounds analogous id those of Lord 
Mansfield, and is not easily reconcilable with that m Reade v. Livid|ston, 

3 Johns Ch R 500, 501. See, also, Holloway u. MilUrd, 1 Madd. B. 
414 , Jones v Boulter, 1 Cox, R. 288, 294, 296 In Richardson u. Small* 
wood, (Jac Rep 552,) the subject was considerably discussed by ihe^ 
Master of the Rolls ; but from his reasoning I should not draw any other 
conclusion, than that an indebtment at the time, was a circumstance pre-* 
siimpiive of a fraudulent intent. See Scarf v Soulby, 16 Sim. 481. 

^ III Townshend v, Windham, (2 Ves 10, 11,) Lord HardwicKe said 
know no case on the statute of 13 Eliz, where a man, i|||^ehted at 
the time, makes a voluntary conveyance to a child, without edn^deration, 
and dies indebted, but that it shall be considered as a patt of his estate 
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upon,, the same reasoning, subsequent creditors have 
been allowed to participate in the same relief, even 
though, as to them alone, without such antecedent 
debts, there could be no relief.* The doctrine was cer¬ 
tainly not understood by Lord Alvanley as going to 
this extent; for he put the ease upon the proof of fraud 
arising from previous insolvency.® 

§ 3.G1. Where the qonveyance is intentionally made 
to defraud creditors, it seems perfectly reasonable that 
it should be held void, as to all subsequent, as well as 
to all prior creditors, on account of ill faith.® But 
where the conveyance is bond fide made,'and under cir¬ 
cumstances demonstrative of th6 non-existence of any 
intention to defraud any creditor, there seems to bo 
some difficulty in perceiving how the subsequent credi¬ 
tors can make out any right, as against the voluntary 
grantees, through the equity of the antecedent credi¬ 
tors.* Mr. Chancellor Kent, in the case above referred 


for the benefit of his creditors, &c.” ‘‘A man actually indebted, and 

conveying voluntarily, always means it to be in fraud of creditors, as I 
take it.” Belt’s Supp. p. 243, 247. But this language, though so very 
genera], ought not, on that very account, to have more than general 
truth ascribed to it, where the indebtment is of a nature and extent, 
that makes it presumptive of fraud, or the conveyance is a direct and 
immediate interference with the rights of creditors. See Richardson v. 
Smallwood, Jac. Rep. 552. 

^ ]feade v, Livingston, 3 Johns. Ch. R. 498, 499; Walker v. Bur¬ 
roughs, 1 Atk. 94; 1 Madd. Qh. Pr. 220, 221. 

2 Lush r. Wilkinson, 5 Ves. 387 ; S. C. cited in Kidney v, Couss- 
'maker, 12 Ves. 150, 155. See also Copis v. Middleton, 2 Madd. R. 430; 
Reade v. Livingston, 3 Johns. Ch. R. 601 ; Stephens v, Olive, 2 Bro. Ch. 
R. 90, 

3 See Reade v. Livingston, 3 Johns. Ch. R. 459 , 501 ; 1 Hovend. Snpp. 
to Vesey, jr, p. 124, (7); Richardson w. Smallwood, Jac. Rep. 552; 
Jeremy qp Eq. Juried. B. 3, Ft. 2, ch. 3, ^ 4, p. 413 ; Newland on Con¬ 
tracts, ch. 33, p. 389, 

4 See Holloway v. Millard, 2 Madd. R. 419; Walker v. Burroughs, 
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to, after having remarked, That there JItno doubt, ia 
any case, as to the safety and security of the exists 
ing creditors,” proceeded to state : voluntary pod- 

nuptial settlement was ever pdtmitted to affect them. 
And the cases seem to agree, that the suis^guetd credi- 


1 Atk. R. 94. — In Taylor v. Jones, (2 Atk. 600,) the Master of the 
Rolls manifestly proceeded upon the ground, that the conveyance was 
fraudulent in fact. In Stephens u. Olive, (2 Bro- Ch. R. 92,) where 
there were prior debts, but secured by mortgage, Lord Kenyon held the 
settlement good. See also George v, Millbanke, 9 ^es, 194, that a set¬ 
tlement, containing a provision for payment of debts, would be good 
against all future creditors. iJord Eldon there said :• In general cases, 
primd facie^ a voluntary settlement will be taken to be fraudulent. But 
this supposes that it is not conclusive of ^aud ; but that it is open to be 
rebutted. In Kidney v. Cousamaker, (12 Ves. 13G, 155,) Sir William* 
Grant said : “Though there has been much controversy, and a variety of 
decisions upon tho question, whether such a settlement (a voluntary set¬ 
tlement) is fraudulent as to any creditors, except such as were creditors 
at the time, I am disposed to follow the latest decision, that of Montague 
z?. Lord Sandwich, which is, that the settlement is fraudulent only a? 
against suOh creditors as were creditors at the lime.” Montague v. Lord 
Sandwich is nowhere reported at large. It was decided in 1797, by Lord 
Rosslyn, and is referred to in 5 Ves. 386, and 12 Ves. 148. Mr. Chan- 
ccllqi^Kent has said, that, in this case, “ Lord Rosslyn declared a settle¬ 
ment void as to creditors prior to its date. There was no question of 
insolvency made; but it was clearly held by Lord Rosslyn ii> this case 
(see 12 Ves. 156, note,) that, if the settlement be affected, as fraudulent 
against such prior creditors, the subject is thrown into assets, and all sub¬ 
sequent creditors are let in.” He manifestly founds this remark upon the 
Reporter’s note (a) in 12 Ves. 156. But I have not been able to ascer¬ 
tain, that Lord Rosslyn gave any such relief, in this case, to subsequent 
creditors. The note in 5 Ves. 580, and 12 A^es. 148, would rather lead 
my mind to an opposite conclusion, that he gave relief only to prior cre¬ 
ditors pro tanto. Mr. Atherly (Marr. Sett, ch. 13, p. 213, note 1,) has 
expressed an unqualified (iissent from this supposed opinion of Lord Ross¬ 
lyn ; and, in my judgment, with very great reason. Where the settle¬ 
ment is set aside, as an intentional fraud upon creditors, there is strong 
reason fur holding it so, as to subsequent creditors, and to let them into 
the full benefit of tho property. Richardson v, Smallwood, Jac. Rep. 
532. See also Holloway v. Millard, 1 Madd. R. 414. But see Walker 
V. Burroughs, 1 Atk. 94, on this point. 

34* 
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tors'iwe let Hk only in particular cases; as, where the 
settlement was made in contemplation of future debts; 
or where it is requisite to interfere and set aside the 
settlement in favor of the prior creditors; or where the 
subsequent creditor can impeach the settlement, as 
fraudulent, by reason of the prior indebtment.”^ And 
he finally arrived at the conclusion, “ That fraud, in a 
•voluntary settlement,* was an inference of law, and 
ought to be so, so far as it concerned existing debts. 
But that, as to subsequent debts, there is no such 
necessary legal presumption; and there must be proof 
of fraud in fact; and the indebtment at the time, 
though not amounting to insolvency, must be such as 
to warrant that conclusion.” ^ 

§ 36^. The same subject has undergone repeated 
discussions in the Supreme Court of the United States. 
The doctrine established in that court is, that a volun¬ 
tary conveyance, made by a person, not indebted at 
the time, in favor of his wife or children, ca,^not be 
impeached by subsequent creditors, upon the mere 
ground of its being voluntary. It must be shown to 
have been fraudulent, or made with a view to ftHure 


1 Reade v. Livingston, 3 Johns. Ch. R* 497, 501. See Richardson u. 
Smallwood, Jac. Rep. 552. See on the point, whether a subsequent cre¬ 
ditor can set aside a post-nuptial settlement, a learned dissertation in the 
English Jurist' for January, 1844, No. 365, p. 461, 462. In Ede v. 
Knowles, 2 Younge & Coll, N. R. 172, 178, Mr. Vice-Chancellor Bruce 
said : The plaintiOf does not allege by his bill, that he was a creditor at 
tfie time of the settlement. I apprehend, that a deed can only be set 
aside as fraudulent against creditors at the instance of a person who was 
a creditor at the time, though when it shall have been set aside subse¬ 
quent creditors may be let in.” 

2 Reade v, Livingston, 3 Johns. Ch. R. 497, 501. See Richardson v. 
Smallwood, Jac. Rep. 552 ; Scarf v. Soulby, 10 Sim. 481. 
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debts.’ Aa^, on the other hand, the merd of 
indebtraent at the time does not, per se, constitute a 
substantive ground, to avoid a voluntary conveyance 
for fraud, even in regard to prior creditors. The ques¬ 
tion, whether it is fraudulent or not, is to be ascer¬ 
tained, not from the mere fact of indebtment at the 
'time alone, but from all the circumstances of the case. 
And if the circumstances do not establish fraud, then 
the voluntary conveyance is deemed to be above all 
exception. The language of the Court, uppn the 
occasion alluded to, was as follows: “ A deed from a 
parent to a child, for the consideration of love and 
affection, is not absolutely void as against creditors. 
It may be so under circumstances. But the mere fact 
of being indebted to a small amount would not make- 
the deed fraudulent, if it could be shown that the 
grantor was in prosperous circumstances, and unem¬ 
barrassed, and that the gift to a child was a reasonable 
provision, according to his state and condition in life, 
and leaving enough for the payment of the debts of 
the grantor. The want of a valuable consideration may 
be a badge of fraud; but it is only presumptive, and 
not conclusive evidence of it, and may be met and 
rebutted by evidence on the other side.” ® And this 
language (it should be remembered) was used in a 
case where the conveyance was sought to be set aside 


* Sexton V. Wheaton, 8 Wheaton, B. 229,330; Hinde’s Lessee v. ■ 
Longworth, II Wheaton, B. 199 ; Bennett v. Bedford Bank, 11 
B. 431. 

~ llinde’s Lessee v. Longworth, 11 Wheat. B. 199. See also Ver- 
plank V. Sterry, 13 Johns. B. 536, 554, 556, 557 ; Partridge v, Gopp, 
Ambler, B. 597, 598 ; S. C. 1 Eden, B. 167, 168, 169 ; Gamoie v. North 
American Land Co., Peters, C. B. 461. 
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by ^Bons claiming as judgment creditors upon ante¬ 
cedent debts.^ 

§ 362 a. The same doctrine seems now well estab¬ 
lished in England. In a recent case, where the very 
point was before the Court,® Lord Langdale said: 
“ There has been a little exaggeration in the argu¬ 
ments on both sides, as to the principle on which the- 
Court-acts in such cases as these; on one side it has 
been assumed that the existence of any debts at the 
time of the execution of the deed, would be such evi¬ 
dence of a fraudulent intention, as to induce the Court 


1 The doctrine of the Supreme Court seems an entire coincidence with 
that held by Lord Mansfield, in Cadogan Kennett, Cowp. K. 432, 431, 
and Doe v, Kouiledge, Cowp. 11. 705, 710, 711, 71S. See also Lush v. 
Wilkinson, 5 '^^es. 387; Holloway v. Millard, 1 Madd. R. 414 ; Kidney 
i\ Coussmaker, 12 Ves. 155 ; Sagitary v. Hide, 2 Vern. 44. It ap¬ 
proaches very nearly to the doctrine held in the Supreme Court of the 
United Slates, as to the construction of the statute of 27th of Elizabeth, 
as to subsequent purchasers; for in the other case the voluntary convey¬ 
ance is not held absolutely void ; but only the burthen of proof to repel 
fraud is thrown upon the claimants under it. Calhcart v. Robinson, 5 
Peters, R. 277, 280,. 281. See also Verplank v. Sleiry, 12 Johns, R. 
536, 554, 556, 557, 558. In this last case, Mr. Justice Spencer, in deli¬ 
vering his opinion in the Court of Errors, held the doctrine maintained in 
the Supreme Court of the United States, as to creditors, in the broadest 
terms. “ If,” said he, “ the person making a settlement, is insolvent, or 
in doubtful circumstances, the settlement comes within the statute of 13th 
of Elizabeth, cb. 5. But, if the grantor be not indebted to such a degree, 
as that the settlement will deprive the creditors of an ample fund for the 
payment of their debts, the consideration of natural love and afieciion 
will support the deed, although a voluntary one, against his creditors^ for, 
in the language of the decisions, it is free from the imputation of fraud.” 
Ibid. 577. Mr. Newland maintains the same opinion with great strength. 
Newland on Contracts, ch. 23, p. 384, 385. Mr. Fonblanque has re¬ 
marked, that, ” If a conveyance or gift be of the whole, or of the greater 
part of the grantor’s property, such conveyance or gift would bo fraudu¬ 
lent ; for no man can voluntarily divest himself of all, or the most of 
what he has, without being aware that future creditors will probably suf¬ 
fer by it.” 1 Fonbl. Eq, B. 1, ch. 4, ^ 12, note (n). 

2 Townsend v, Westacott, 2 Beavan, R. 340, 345. 
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to set aside a voluntary conveyance, and oblige the 
Court to do so under the statute of Elizabeth. .1 can¬ 
not think the real and just construction of the statute 
warrants that proposition, because there is scarcely 
any man who can avoid being indebted *to some 
amount; he may intend to pay every debt as soon as 
it is contracted, and constantly use his best endea¬ 
vors to have ample means to do so, and yet may be 
frequently if not always, indebted in some small sum; 
there may be a withholding of claims contrary to his 
intention, by which he is kept indebted in spite of 
himselfj it would be idle to allege this as the least 
foundation for assuming fraud or any bad intention. 
On the other hand, it is said that something amount¬ 
ing to insolvency must be proved, to set aside a volun¬ 
tary conveyance; this, too, is inconsistent with the 
principle of the act, and with the judgments of the 
most eminent judges. The evidence as to Westacott’s 
property, when ho. executed the settlement, I cannot 
rely on; it is brought forward many years after the 
witnesses had known it, and they speak to the value 
of the property without taking into consideration any 
charges that might be upon it; and I am not in a 
situation of knowing whether there were any charges 
upon it.” 

§ 363. The same doctrine has been asserted by the 
Supreme Court of Connecticut, in a recent case, which 
hinged exclusively upon the same point. It was there 
laid down as the unanimous opinion of the Court, and 
there is much persuasiveness as well as reasonableness 
Equity in the doctrine, that, " Where there is no 
actual fraudulent intent, and a voluntary conveyance is 
made to a child, in consideration of love and alFection, 
if the grantor is in prosperous circumstances, unembar- 
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rassedj and not considerably indebted, and tbe gift is a 
reasonable provision for the child, according to his 
state and condition in life, comprehending but a small 
portion ^f his estate, leaving ample funds unencum¬ 
bered for the payment of his debts; then, such con¬ 
veyance will be valid against conveyances (debts) 
existing at the time. But, though there be no fraud-' 
ulent'intent, yet, if the grantor was considerably im 
debted and embarrassed at the time, and on the eve of 
bankruptcy; or, if the value of the gift be unreason¬ 
able, considering the condition in life of the grantor, 
disproportioned to his property, and leaving a scanty 
provision for the payment of his debts; then, such 
conveyance will be void as to creditors.” ' 


^ Salmon v. Bennett, 1 Connect. Rep. 525, 548 to 551 ; S. P. Ncwlarid, 
on Contracts, ch. 28, p. 384, 3S5. — Mr. Chancellor Kent, in commenting 
on this case says: “ I have not been able to find the case in which a more 
voluntary conveyance to a wife, or child, has been plainly or directly held 
good against the creditor at the lime. The cases appear to me to be 
upon the point, uniformly in favor of the creditor.” (Reade v, Living¬ 
ston, 3 Johns. Ch, R. 504.) Mr. Atherlcy (Marr. Sett. ch. 13, p. 212 to 
219,) maintains the same doctrine. lie holds, that if the party is in debt, 
at the lime of settlement, it is void, as to subsequent as well as to prior 
creditors ; and this without any reference to the amount of the debts. 
See note to Bigelow’s Dig. (2d edition,) p. 200, title, Conveyance» On 
the other hand, it may be asserted with some confidence, that there is no 
English ca^e which pointedly decides that such a conveyance is void, 
merely from the circumstance that the party was indebted at the lime, if 
the debts bore no proportion to his assets, and there was no presumption 
of meditated fraud. The cases cited by Mr. Chancellor Kent do not 
appear to me to reach the point, at least not in a form free from diflicnliy 
and obscurity. The case of St. Araand v. The Countess of Jersey, 
1 Comyn, R. 255, is quite obscurely reported; but it may be gathered from 
that report that the grantor was deeply indebted at the lime, and probably 
there was a strong presumption of fiaucl in fact. The case of Fiizor o. 
Filzer, 2 Aik. R. 511, was the case of a subsequent creditor, having an 
assignment under the insolvent act of 2 Geo. II., ch, 2, to compel an exe¬ 
cution of the trusts of a deed of separation in favor of a wife. It was 
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§ 304. The same doctrine has been expressly held, 
on different occasions, by the Judges of the Sapteme 


not the case of a voluntary conveyance held void. In TapPbr v. Jones, 
2 Atk. 600, G02, the reasoning of iho Master of the Rolls certainly goes 
to the maintenance of the doctrine. But the judgment seems ultimately 
'to have turned upon the point that the conveyance was fraudulent, and there 
was a trust in it in favor of the grantor fur life. Some part of jhe doc¬ 
trine of the Master of the Rolls would not now be held maintainable. 
The doctrine of Lord Hardwicke, in Russell v. Hammon, 1 Atk. 35, by 
no means warrants so general a conclusion. His Lordship’s language, in 
Walker v. Burroughs, 1 Atk. 39, though broad and sweeping, does no®, 
come up to it; and the case turned on the Statute of Bankruptcy, 

Jac. 1 , ch. 15. Townshend v. Windham, 2 Ves. 1,10, 11, was the case 
of the execution of a power f and Lord Hardwicke held the property 
assets for the payment of the debts of existing creditors. The question 
did not arise, whether the debtor had other estate at the time, sufficient to 
pay his dcbis; and Lord Hardwicke treated the case as an intentional 
execution of the power to defraud creditors. On the other hand, the case 
of Stephens V. Olive, 2 Bro. Ch. R. 90, shows that the fact of indebt# 
nient is not sufficient to set aside the conveyance, if the debt is actually 
secured by mortgage. Now, it is somewhat difficult to distinguish be¬ 
tween the case of a specific security for debts, and a general security, 
founded upon an ample fortune in the grantor. Each operates, if at all, 
to repel tlic same imputation of fraudulent intent; and if tlie law makes 
the mere fact of indebtment per sc a fraud as to existing creditors, the 
security, in either case, cannot control the presumption. The doctrine, 
too, of Lord Alvanley, in Lush v, Wi^iinson, 5 Ves. 383, trenches upon 
the conclusiveness of the presumption. And, notwithstanding Mr. Chan¬ 
cellor Kent’s doubts on this case, in Reade v. Liyingston, 3 Johns. Ch. R. 
497, 498, it has been repealedlv recognized in later cases. 12 Ves. 150, 
155 ; 2 Madd. R. 430. It must, therefore, be admitted, that there is ' 
sonic difficulty in reconciling the language of the English cases, although 
the case-s themselves may he all distinguishable from each oilier. The 
question really resolves itself into this, whether a voluntary conveyance 
is void against creditors, because it ultimately operates to defeat the 
dehiis of existing creditors, or w'bether it is void, only when, from the 
circumstances, the presumption fairly arises that it cither was intended 
to defraud, or did necessarily defraud, sucli creditors. Sir Thomas 
Plumer, in Hollow'ay v, Millard, 1 Madd. R. 417, 419, manifestly treated 
the statute of 13 of Eliz. as only applying to fraudulent conveyances* 

“ This conveyance is not one of that description (i. e.to defraud creditors.) 

It is not fraudulent merely because it is voluntary. A voluntary convey¬ 
ance may be made of real or personal property without any consideration 
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Court of New York; and in the latest case on this 
subject, it has been expressly affirmed that aieither a' 
creditor, nor a purchaser, can impeach a conveyance, 
hoiid jff</<ynade, founded on natural love and affection, 
and freeTrom the imputation of fraud, and where the 
grantor had, independent of the property granted, an 
ample fund to satisfy his creditors. This qualification, 
however, was then annexed to the doctwne, that, if a 
fraudulent use is made of such a settlement, it.mav be 
carried back to the time when the fraud was com¬ 
menced.* 

§ 365. Under this apparent^diversity of judgment, 
it would ill become the commentator to interpose his 
own views as to the comparative weight of the respect¬ 
ive judicial opinions. It may probably be found in the 


whatever, and cannot be avoided by subsequent creditors, unless it be of the 
description mentioned in the statute, &c. Itsbeiu)^ voluntary \%frbaa fatu 
evidence (he does not say concluswo) wliere the party is loaded with debt 
at the time, of an intent to defeat and defraud his creditors; but, if unin- 
debted, his disposition is good.” lie afterwards added: “ A voluntary 
disposition, even in favor of a child, is not good, if the party is indebted 
at the time.” 13ut this must be ^aken in connection with his preceding 
remarks, as applying to a case of being loaded with debts. See also 
Copis V. i\Iiddleton, 2 ]\I,add. R. 420, 428, 430. In Jones v. Boulter, 
(1 Cox, R. 288, S94,) Lord Ch. B. Skinner said: “ There is no mention 
in the act (Stat. 13 Eliz.) of voluntary conveyances ; and the question 
has always been whether, in the transaction, there has been fraud or covin. 
Here were creditors at the time^ and this is said always to have been 
badge oT fraud. It is true that this circumstance is always strong evi¬ 
dence of fraud. if there are other circumstances in the rasCy that alone 

mil not be sufficient^ Eyre, B., is still more explicit. He said : “ The 
13 of Elizabeth is a wholesome law, plainly penned, and I wonder how 
artificial reason could puzzle it- An artificial construction has entangled 
Courts of Justice, namely, that a voluntary conveyance of a person in¬ 
debted at the time, is to be deemed fraudulent.” Sec, also, 1 Fonbl. Eq. B. 
1 , ch. 4, ^ 12, note (a). 

1 Jackson v. Town, 4 Cowen, R.604 ; Verplank v. Sterry, 12 Johns. R. 
536. See also Huston’s Admr. v. Cantril, 11 Leigh, R, 136. 
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future, as it has bee}i in the past, that ptcfessional 
opinions will continue somewhat divided upon ihe sub¬ 
ject, until it shall have undergone a more seardbing 
judicial examination, not upon authority merely^ but 
upon principle. If the q^iestion were now llntirely 
freed from the bearing of dicta and opinions in earlier 
times, there is much reason to believe that it would 
, settle down into the proposition;^ (certainly most, con¬ 
formable to the language of the Statute of 13th of EHz.) 
th;jt more indebtmenf would not per se establish, that 
a voluntary conveyance was void, even as to existing 
creditors, unless the other circumstances of the case 
justly created a presumption of fraud, actual or con¬ 
structive, from the condition, state, and rank of the 
parties, and the direct tendency of the conveyance to 
impair the rights of creditors.* In the latest English 


1 See Jones u. Boulter, 1 Cox, R. 288, 294, 095 ; Stephens v. Olive, 

2 Bro. Ch. R, 90. See, also, 1 Fonbl. Eq. B. 1, ch. 4, § 12, note (a); 
Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 3, ^ 4, p. 412, Twyne’s case, 

3 Co. R. 81b.; Newland on Contr. ch. 23, p. 383, 384, 385, where the 
learned author asserts the opinion ir|,timated in lh6 text, in a positive mao* 
ner, and maintains it by very cogent reasoning. — Mr. Chancellor Kent, 
in his learned opinion, already noticed, (3 Johns. Ch. R. 506^) has traced 
out some of the analogies between the English law and the 'continental 
Jaw on this subject, and I gladly refer the learned reader to his citations. 
Voet has discussed the subject in his Commentaries, 1 Voel, ad Pand. Lib, 
.39, tit. 5, ^ 20; Pothier, in his Trail6 des Donations enlre Vifs, ^ 2; and 
CJrenier, in his Traill des Donations, Tom. 1, Partie 1, ch. 2, ^ 2, p. 253, 

Voet holds, that the donee is liable to the existing, bqt norto the 
future debts of the donor, when he is donee of alj, or of the major pari of 
the donor’s property: utriim donatis omnibus bonis aut majore eorum parte. 
Pothier says, that the donee of particular things is not bound to pay the « 
existing debts of the donor, unless he knows that the donor was insolvent 
at the lime, or that he will not have sufficient left to pay his creditors, and; 
the donation is in fraud of his creditors. But those, who are technically,called-^ 
universal donees^ donataircs universels (which embrace not only donees 6f 
the whole property of the donor, but of the whole of a particular kind, 04 
EQ. JUR. — VOL. I. 35 " 
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case, touching this subject, it was unequivocally held, 
that ^ a voluntary deed, made in consideration of love 
and affection, is not necessarily void as against the 
creditors of the grantor, upon the Common Law, or the 
Statute ^f Elizabeth, but that it must be shown fiom 
the actual circumstances, that the deed was fraudulent, 
and necessarily tended to delay or defeat creditors.* 

5^66. There is ai\other qualification of the docliinc 
respecting the rights of creditors, which'deserves attem- 
tion in this place, not only from its practical importance 
in regard to the jurisdiction of Courts of Equity, but 
also from the fact that it has given lise to some diver¬ 
sity of judicial opinion. Tlfe point intended to bo 
suggested is this, whether, in order to make a convey¬ 
ance void, as against existing creditors, it is indispen¬ 
sable that it should make a transfer of piopeity, which 
could be taken in execution by the creditors, or com¬ 
pulsorily applied to the payment of the debts of the 
grantor; or whether the rule equally applies to the 
conveyance of any property whatsoever of the grantor, 
although not directly so applicable to the discharge of 
debts. 

§ 3G7. The English doctrine upon this subject, after 
various discussions, has at length settled down in favor 
of the former proposition, namely, that in oidcr to make 
a voluntary conveyance void as to creditors, cither 
existing or subsequent, it is indispensable, that it should 
transfer property, which would bo liable to be taken in 
execution for the payment of debts. The reasoning by 
which this doctrine is established, is, in substance, that 


movables, &c.) are liable for the existing debts of the donor, but not for 
his future debts. 

‘ 1 Gale V. WillUmsoD, 8 Mees. & Welsh. R. 405, 409, 410, 411. 
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the statute of 13th of Elizabeth* did not inteud to 
enlarge the remedies of creditors; or to subject any 
property to execution, which was not already, in Iaw or 
Eij[uity, subject to the rights of creditors. That a 
voluntary conveyance of property not so subject, could 
not be injurious to creditors, nor within the purview of 
the Statute, because it would not withdraw any fund 
from their power, which the law had not already with¬ 
drawn from it. And that would be a strange anomaly, 
to declare that to bo a fraud upon creditors, whfth in 
no respect varied their rights or remedies. Hence, it 
has been decided that a voluntary settlement of stock, 
or of choscs in action, of of copyholds, or of any other 
property, not liable to execution, is good, whatever may 
be the state and condition of the party as to debts.^ 

§ 3G8. Mr. Chancellor Kent, in a very elaborate argu¬ 
ment, has discussed the same subject, and doubted the 
soundness of the reasoning by which that doctrine is 
attempted to bo established. lie maintains that, in 
cases of fraudulent alienations of this sort. Courts of 
Equity ought to interfere, and grant remedial justice, 
whether the property could be reached by an execution 
at law or not, for otherwise, a debtor, under shelter of 
it, might convert all his property into stock, and settle it 
upon his family, in defiance of his creditors, and to the 
utter subversion of justice. And he further insists, that 
the cases antecedent to the time of Lord Thurlorv, and 


I See Dundas v. Dutens, 1 Ves. jr. 196, S. C. 2 Cox, R. 196 , McCar- 
ihy V Gould, 1 B & Beat. 390 ; Gro^ran v, Cooke, 2 B. & Bealt. 233; 
Ciillird V. E&twick, 1 Anst. 11. 381, Nantes v, Conork, 9 Ves. 188, 189; 
Kidcr u. Kidder, 10 Ves. 368 , Gfly v. Pearkes, 18 Ves. 196, 197 ; Coeti* 
rane r. Chambers, 1825 , MSS cited in Mr. Blunt’s note to Hoinv. Horn, 
Ambler, R. 79 , Matthews t. Feaver, 1 Cox, R. 278, 
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especially in the tpne of Lord Hardwicke and Lord 
Northington, do sustain his own doctrine.* 

^ 369. But, whatever may be the true doctrine, as 
to these critical and nice, questions, it is certain that a 
conveyance, even if for a Taluable^consideration, is not, 
under the statute of 13th of Elizabeth, valid in point 
of law from that circumstance alone. It must also be 
bmd>fide; for if it. be made with intent to defraud or 
defeat creditors, it will be void, although,there may, in 
the sfrictest sense, be a valuable, nay, an adequate con¬ 
sideration. This doctrine was laid down in Twyne’s 
Case, (3 Co. K 81), and it has ever;since been steadily 


1 liayard V. Holfman, 4 Johns. Ch. R.45S to 450 ; Edgell v. Haywood. 
3 Atk. 352. See also Mitf. PI. by Jeremy, 115, and 1 Jac. & Walk. 371 ; 
M‘Durmut v. Strong, 4 Johns. Ch. R. 687; Spader v. Davis, 5 Johns. Cli. 
R. 2S0; S. C. 20 Johns. R. 554. — The cases cited by Mr. Chancellor 
Kent go very far to establish the doctrine which he contends for. Taylor 
V. Jones, (2 Atk. R. 600,) is a decision of the Master of the Rolls, directly 
in point. The case of King v. Dupine, cited in Mr. Saunders's note to 
2 Aik. 603, note^, and reported 3 Atk. R. 192, 200, is strong the same 
way ; and so is Horn v. Horn, Ambl. R. 79. Upon Ibis latter case, Lord 
Thurlow is reported to have said, “7'he opinion in Horn v. Horn is so 
anomalous and unfounded, that forty such opinions would not satisfy me. 
It would be preposterous and absurd to set aside an agreement, which, if 
set aside, leaves the stock in the name of a person, where you could not 
touch it.” Grogan v. Cooke, 2 B. & Bealt. 233. In Partridge v. Gopp, 
Ambl. R. 696; S. C. 1 Eden, R. 163, Lord Chancellor Northington made 
the donees of jGSOO each refund in favor of creditors. But he seems to 
have been impressed with the opinion, that the transaction was fraud¬ 
ulent, or, to use his own words, that the transaction smelt of craft and 
experiment. The transaction was secret ; and, Dona clandcstina sunt 
semper suspiciosa. Twyne’s case, 3 Co. R. 81. Whatever may be the 
true doctrine on this subject, aiftciistinction may, perhaps, exist between 
cases, where a party indebted actually converts his existing tar^ihle ino- 
perly into stock, to defraud creditors; and cases, where he becomes pos¬ 
sessed of stock without indebtment at the time; or if indebted, without 
having obtained it by the conversion of any other tangible properly. 
Where tangible property is converted* into stock to defraud existing 
creditors, there may bo a solid ground to follow the fund, however 
altered. ^ 
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adhered to.’ Cases have repeatedly been decided, in 
which persons have given a ffell afid fair price for goods, 
and where the possession, has been actually changed; 
yet being done for the ptii?|>03e of defeating creditors, 
the transaction has been held fraudulent, and, ^erefore, 
set aside.® Thus, where a person, with knowledge of 
a decree against the defendant, bought the hottse and 
goods belonging to him, and gave a full priije for:them, 
the Court said that the purchase, being with a mani¬ 
fest view to defeat the creditor, was frauduleni, and, 
notwithstanding the v'aluabla consideration, void.® So, 
if a man should kdow of a judgment and execution, 
and, with a view to defeat it, should purchase the debt¬ 
or’s goods, it would be void j because the purpose is 
iniquitous.'* 

§ 370. But cases of this sort are carefully to be dis¬ 
tinguished from others, where a sale, or assignment, or 
other conveyance, merely amounts to giving a preference 
in p.ayment to another creditor, or where the assign¬ 
ment or conveyance is made for the benefit of- all cre¬ 
ditors ; for such a preference, or such a general assign- . 
rnent or conveyance, is not treated as tmld fide, but as 
merely doing what tho law admits to be rightful. A 
sale, assignment, or other conveyance, is not necessarily 
fraudulent, because it may operate to the prejudice of 
a particular creditor.® But secret preferences made to 

* Newland inn Contr. ch. 23, p. 370, S7i ; 1 Fonbl. Eq. B. 1, ch. 4, ^ 12, 
note (a); Cadugan v. Kennet, Cowp. 11. 434; Worselcy v. De Mattos, 

J Biirr. 474 , 475. 

2 Cadogan v. Kennett, Cowp. B. 434 ; Bridge v. Eggleston, 14 Mass. 

R. 215 ; Harrison v. Trustees of Phillips’Academy, 12 Mass. R. 456. 

3 Ibid.; Worsely v. De Mattos, 1 Burr. 474, 476, 

* Ibid. 

s Ilolbird t>. Anderson, 5T. R. 235; Pickslork v. Lystcr, 3 M. ^ Selw. 

R. 371. 


35* 
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indnce particular creditors to sign’-a general assign- 
ment^.and ubknownfo the other creditors who execute 
the assignment, are treated as frauds upon such cre¬ 
ditors.^ 

§ 371. It may bo added that, although voluntary 
conveyances are, or may be, void, as to existing credi¬ 
tors, they are perfect and effectual, as between the 
parties, and cannot be set aside by the grantor, if he 

should become dissatisfied with the transaction.® It is 

* 

his own folly to have made such a conveyance. They 
are not only valid as to the grantor, but also as to his 
heirs, and all other persons claiming under him in 
privity of estate with notice of the fraud.® A convey¬ 
ance of this sort (it has been said, with great truth 
and force) is void only as against creditors ; and then 
only to the extent in which it may be necessary to 
deal with the conveyed estate for their satisfaction. To 
this extent and to this only, it is treated as if it had 
not been made. To every other purpose it is good. 
Satisfy the creditors, and the conveyance stands.* But 
the assignees of a bankrupt, or an insolvent debtor, 
are entitled to the same rights and stand in the 
same predicament as the creditors themselves, and are 
deemed to represent them.® 

« § 372. The circumstances under which a convey- 


1 Post, ^ 378. 

2 Petre v, Espinasse, 2 Mylnp & Keen, 496 ; Bill v, Cureton, Id. 530, 
10 . 

3 Randall v. Phillips, 3 Mason, R. 378. 

4 Sir W. Grant, in Curtis r. Price, 12 Ves. 103; Worseley v, De 
Maltos. 1 Burr! 474; 1 Madd. Ch. Pr. 222, 223; 1 Fonbl. Eq. B. 1, ch. 4, 
^ 12, note (fl) ; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 3, ^ 4Malin v. 
Garnsey, 16 Johns. R. 189; Reichart v. Castelor, 5 Binn; 109 ; Drink- 
water^v. Drinkwaler, 4 Mass. R. 854. 

^ Doe V, Ball, 11 Mees. & Welsh. 531, 533. 
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ance will be deefiaed, purcfljjr volufCaryj or’ ■will be 
degmed alTected coi:^#Mra||o%,yalaaibl9 in itself, 
or in furtherance of an equitable (Obligation, are very 
important to be considered j but mqre^properly 
belong to a distinct ;.treatii^‘ upon .the iialure and 
validity of settlements. It may not, howeveify be iise- 
‘less to remark in this place, that a settlement made 
upon a wife after marriage is* not to be^ tinted as 
wholly voluntary, where it is dotig in performance of a 
duty, which a Court fof Equity would enforce. Thus, 
if a man should contract a marriage by stealth with a 
young lady, having a considerable fortune in the hands 
of trustees, and he should afterwards make a suitable 
settlement upon her in consideration of that fortune, 
the settlement would not be set aside in favor of the 
creditors of the husband, since a Court of Equity would 
not suffer him to take possession of her fortune without 
making a suitable settlement upon her.* It has been 
said that a post-nuptial voluntary agreement by a 
father to make a provision for a child, will be specifi¬ 
cally enforced in Equity, as founded in moral duty.® 
But this doctrine, although it has the support of 


1 Post, 1372,1373, 1377, 1415; Moor o. Rycault, Prec. Ch, 82, and 
other cases cited in 1 Fonbl. Eq. B, 1, ch. 4, ^ 12, and note (A) ; Td. ch. 
2, ^ f>, note (k); Jones v. Marsh, Cas. T. Talb. 64; Wheeler v. Caryll, 
Atnb. R. 121 ; Jewson v. Moulton, 2 Atic. 417 ; Middleootne v. Marlow, 

2 Aik. 519 ; Ward v. Shallet, 2 Ves. 16 ; Ranasden v. Hylton, 8 Ves. 
304 ; Arundell v. Phipps, 10 Ves. Russell v. Hammond, 1 Atk. 13; 
Wickes V. Clark, 8 Paige, R. 161. 

2 Elis V. Nimmo, Lloyd & Goold, R. 333. But see Moore v. Crofton, 

3 Jones & Lat. 438 ; Po6t, § 706, 706 a ; 787, 793 b ; 973. See, also, 

that a voluntary assignment of a bond ie a conclusive title to the assignee 
againet the estate of the assignor; Fortescue v, Barnett, 3 M. & KeeO) 
36,42, 43 ; Ante, ^ 176; Post, ^ 433, note (1); Jeffreys v* Jeffreys, 
1 Craig & Phillips, 138, 141. ' 



BQUITY JCmSPUDDENCE. 


416 


[caa. vii. 


highly respectable authorities, swms now entirely 
overthrown.* ^ 

§ 373. In like manner, what circumstances, con¬ 
nected with voluntary or valuab^ conveyances, are 
badges of fraud, or raise pr^umptions of intentional' 
bad faith, though very important ingredients in the 
exercise of equitable jurisdiction, fall rather within* 
the scope of treatises on evidence, than of discussions 
touching jurisdiction.® It may, however, be generally 
stated, that whatever would at law be deemed badges 
of fraud, or presumptions of ill faith, will bo fully 
acted upon in Courts of Equity. But, on the other 
hand, it is by no means to be 'deemed a logical con¬ 
clusion, that, because a transaction could not be reached 
at law as fraudulent, therefore it would bo equally safe 
against the scrutiny of a Court of Equity; for a Court 
of Equity requires a scrupulous good faith in trans¬ 
actions which the law might not repudiate. It acts 
upon conscience, and does not content itself with the 
nan’ower views of legal remedial justice.® 

§ 374. The question has been much discussed, how , 
far a settlement made after piarriage, in pursuance of 
an asserted parol agreement before marriage, is valid, 
as against creditors, in cases affected by the Statute 
of Frauds. There is no doubt, that such a settlement, 
made in pursuance of a prior valid written agreement, 
would be completely effectual against creditors. But 


1 See Holfoway t>. Headington, 8 Sim. R. 324, 325 ; and Jefireys v. 
JefTreys, 1 Craig & Fhillipa, 138, 141; Post, ^ 433, 706, 706 a; 787, 
T!)3, 073. 

^ See 1 £q. Abrid. 148, K.; 3 Stark, on Evid. Ft. 4, p, 615 to 633; 
Twyne’s Case, 3 Co. R. 80. , 

> See 1 Fonbl. Eq. B, 1, ch. S, § 8, notes; Id. ch. 3, $ 4 ; Id. eh. 4, 
^ 13,13, and notes. ’ ‘ 
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tho difficulty is, wIM^ier such a seltlement, esScutcd 
in pursuance of tinsfft'roL e4fi4fe'aU^^Wigatory id foro 
consdeniiw, ought to be protected, when made, although 
it might not be capable'of being’ e|l^o#ced, if i|pt made. 
'It is certain that ttw mere^performuiicu of a'nS&ral duty 
even of the most meritorious nature, has not been 
'deemed sufficient to protect a voluntary conveyance, 
even in favoVof a deeply injured party, to whffiMf 4t ia 
designed to be a compensation for injustice attd deceit.* 
And hence tho difficidty^is increased of giving effect 
to a contract, which, in its own character, although 
founded upon an intrinsic valuable consideration, is 
yet, in contemplation of law, deemed to be a nudum 
pactum. There have been some struggles in Courts of 
E(iuity to maintain the efficacy of such a post-nuptial 
settlement against creditors, where it purported to be 
founded upon a parol agreement before marriage^ re¬ 
cited in the settlement. But the strong inclination of 
these Courts now seems to be, to consider such a set¬ 
tlement incapable of support from any evidence of a 
parol contract; since it is in effect an attempt to super¬ 
sede the Statute of Frauds, and to let in all the mis¬ 
chiefs against which that statute was intended to 
guiud tho public goiierally, and especially to guard 
creditoi s.^ 


1 Gilham r. Locke, 9 Ves. 612; Lady Cox’s case, 3 P. Will. 339 ; 
Priest V. Parrott, 9 Ves. ICO. 

2 Sec Atherley on Marr. Selt.ch. 9, p. 149. — According fo Mr. Cox's 
Keport of Dundqs Dutens, (2 Cox, R. 235,) Lord Tliurlow actually 
held such aseltleraont valid, assertintr that it could not be deemed fraud- 
ulent, and that the cases, though they had gone a great way in treating 
settlements after marriajfe as fraudulent, had never gone to such a length, 
as that. Mr, Cox, having been .of counsel in that case, his report is pfo- 
bably accurate. The point is not quite So strongly stated in the report of 
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f 375. The same policy, of affording protection to 
the rights of creditors, pervades the provisions of the 


the same case in 1 Ves. jr. 196. But Lord Hiurlow is there made in 
effect to say: “If the husband mado tfn agreement before marriage, 
that he would settle, and then, in fraud of the agreement, got married, , 
that he would be bound by the agreement: and he thought there was a 
case in point. That it would Be a kind of fraud, against which the Court 
would relieve. If there was 'a parol agreement for a settlement upon 
marriage, after marriage a suit upon the ground of part performance 
would not do, because the statute is expressed in that manner. And he 
then asked the question, whether there was any case where, in the set¬ 
tlement, the parlies recite an agreement beford'inarriagel in which it has 
been considered as within the statute?” The distinction between cases 
of fraud and a mere leliaace upon a parol agreement for a settlement 
before marriage and in consideration thereof, is expressly taken in Lady 
Mdntacuto u. Maxwell (1 P. Will, 619, 690); S. C. Prec. in Ch. 526 ; 

1 Str. R. 236 ; 1 Eq. Cas. Abr. p. 19, pi. 4, where the Lord Chancellor 
said : “ In cases of fraud, Equity should relieve, even against the words 
of the statute, &c. But where there is no fraud, only relying upon the 
honor, word, or promise of the defendant, the statute making these 
promises void, Equity will not interfere.’* 1 Ves. jr. 199, note (a); 
Post, ^ 768. This may be correct in cases of parol promises in consider¬ 
ation of marriages, for the Statute of Frauds (29 Car. 2, ch. 3, ^ 4,) 
expressly declares that no action shall be brought whereby “ to charge 
any person upon an agreement made in consideration of marriage,” 
unless the agreement shall be in writing and signed by the parly to be 
charged therewith; for in such a case it seems to have been held, that 
the marriage is not a part performance to take the case out of the statute. 
See Monlacute v. Maxwell, ibid.; Dundas v. Dutens, 1 Ves. jr. 190 ; 
S. C. 2 Cox, R. 235 ; Redding v. Wilkes, 3 Bro. Ch. R. 400, 401 ; 
Taylor v. Buck, 1 Ves. R. 297, 298. AIJ this seems perfectly correct. 
But suppose the party to have fulfilled his parol promise after maniage, 
ought a Court of Equity to disturb the settlement in favor of creditors ? 
The marriage, in such a case, is not the less a valuable consideration, 
because a parol promise was relied on \ and if relied on as valid, and the 
marriage is had on the faith thereof, is not the non-fulfilment of it a fraud 
upon the other patty,-whether intentional or not? Mr. Chancellor Kent, 
in Reade r. Livingston (3 Johns. Ch. R. 481,) after reviewing the au¬ 
thorities, has come to a conclusion unfavorable to the validity of such a 
settlement. Sir William Grant, in Randall Morgan, (12 Ves. 67,) 
seemed to think the question not settled. An anonymous case in Preced. 
in Ch. 101, is in favor of such a ^ttlement. See, also, Ramsden v. Hyl- 
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statute of 3d and,4,t^ of William & Mary, clu M, re¬ 
specting devises in fraud ipiv'creditors, and of the sta¬ 
tutes made in the American States, in pari materia} 
There is an apparent anomaly |n E^ity Jurisprudence 
upon this subjed»;^»oJ easily!l‘eco« with sound 
principles. The stati^'^of. William & .Mary is con¬ 
fined to fraudulent deviios; and, therl^re, fraudulent 
conveyances, whethir voluntary<»or not, are not reached 
by it. And, hence, it has been adjudged in England, 
that, if a man makes a conveyance of lands, in Jiis life¬ 
time, in order to defraud his creditors, and dies, his 
bond credit<h’s ha\!li no right to set aside the convey¬ 
ance ; for the st^tdte (it is said) was only designed to 
secure such creditors against any imposition, which 
might be supposed in a man’s last sickness. But, if 
he gave away his effects in his lifetime, this prevented 
the descent of so much to the heir; and, consequently, 
took away their remedy against the heir, who was lia¬ 
ble only in respect to land descended. And, as a bond 
is no lien whatever on lands in the hands of the obli¬ 
gor, much less can it be so when they are given away 
to a stranger.^ This doctrine has been strongly ques¬ 
tioned ; and, at the time, when it was promulgated, 
gave great dissatisfaction.® And, hence, we may see 
the reason why voluntary conveyances of lands cannot 
be set aside, except by creditors, who have reduced 


ton, 2 Ves. 308, the remarks of Lord Ilard^vicke. See, also, Lavender 
Ulackstone, 2 Lev. K. 146, 147 ; 1 Vent. 194; Guchenback r. Hose, 
4 Watts & Serg. 546. 

I See 1 Roberts on Wills, ch. 1, ^ 20; Jeremy on Eq. Jurisd. B. 3, 
Pt. 2, ch. 3, ^ 4, p. 415, 416 ; 1 Fonbl. Eq. B. 1, ch. 4, $ 14, note (*). 

^ Parslow V, Weaden, 1 Eq. Abridg. 14, PI. 7 ; 1 Fonbl. Eq. 

4, ^ 12, 14, and note (/). 

3 Ibid.; and Jones v. Marsh. Gas. T.^alb, 64. 
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- their .debts to judgment before the death of the party; 
forj that time, they constitute no. lien on the 
land.' ' ", 

§ 376. In America, however, the policy of the Le¬ 
gislature has taken a much wider and. more effectual 
range to obtain its objects, den^rally, if not univer¬ 
sally, lands and other hereditaments are with us made- 
assets* for the payment of debts, %s , auxiliary to the 
personal property of the deceased. And, if the party, 
in hisjifetime, has fraudulently conveyed his estate, 
with a view to defeat his creditors upon his decease, 
•the real ^sets ^e subject to the simo di-fposition as if 
no such conveyance had been made.* The French law 
seems to have proceeded upon a policy, .equally broad 
and salutary; and has enabled creditors, in cases of 
insolvency, to rescind alienations* either voluntary, or 
in fraud of their rights.® 

§ 377. These cases of interposition in favor of cre¬ 
ditors, being founded upon the provisions of positive 
statutes,'a question was ifiade at an early day whether- 
they were exclusively cognisable at law ; or they could 
be carried into effect also in Equity. The jurisdiction 
of Courts*of Equity is now firmly established; for it 
extends to cases of fraud, whether provided against by 
statute, or not. And, indeed, the remedial justice of a 
Court in Equity, in- many cases' arising under these 
staples, is the only effectual one, which can be admi- 


1 1 Fonbl. Eq. B. I,ch. 4,^ 12; Gilb. Lex Preetoria, p. 295, 201 ; 
Colman v. Croker, 1 Ves. jr. 160, See Bean u. Smith, 2 Mason, R. 282 
to 285. See Miif. PI. Eq. by Jeremy, 126, 127; Jackson v. Caldwell, 1 
Cowen, R. 622, But see Lister v. Turner, 5 Hare, R. 281. 

a 60D Dfinkwater v, Drinkwater, 4 Mass. R. 354 * , Wildbridge v. 
Paterson, 15 Mass. R. 148. 

3 Pothier oh Oblig. n. 153. 
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nistered ; as that of Courts of Law must often fail, from 
the want of adequate powers to reach or redress the 
mischief. ^ 

§ 378. There aw other cases of Constructive Frauds 
against creditors, which tiie wholesome moral justice 
of the law has equally discredited and denounced. 
Wo refer to that not unfrequent class of cases, in 
which, upon the failure or insolvency of their debtors, 
some creditors have, by secret compositions, obtained 
undue advantages; and thus decoyed other inqocent 
and unsuspecting creditors into signing deeds of com¬ 
position, which they**supposed to be founded upon the 
basis of entire equality’and reciprocity among all the 
creditors; when, in fact, there was a designed or actual 
imposition upon all but the favored few. The purport 
of a composition or trust deed, in cases of insolvency, 
usually is, that the property of the debtor shall be 
assigned to trustees, and shall be collected and dis¬ 
tributed by them among the creditors, according to the 
order and terras prescribed in the deed itself. And, in 
consideration of the assignment, the creditors, who 
become parties, generally agree to release all their 
debts, beyond what the funds will satisfy. Now, it is 
obvious, that in all transactions of this sort, the utmost 
good faith is required; and the very circumstance that 
other creditors, of known reputation and standing, have 
already become parties to the deed, will operate as a 
strong inducement to others to act in the same way. 
But, if the signatures of such prior creditors have been 
procured by secret arrangements with them, more 


I Jeromy on Equity Jurisd. 13. 3, Pt. 2,ch. 8, J 4, p. 408, 400 ; Id.ch. 
4; 1 Fonbl. Eq. B. 1, ch. 4, ^ 12, and uqie (c) ; Id. § 14, notes (i) and 
(/c); 1 Eq. Abridg. 149, E. 6 ; White v. Hussey, Preced. Ch. 14. 

EQ, JUR.—VOL, I. 36 
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favorable to them than the general terms of the com¬ 
position deed warrant, those creditors really act, as has 
been said by a very significant, although a homely 
figure, as decoy ^ucks upon the rest. They hold out 
false colors to draw in ^otherSj to their loss or ruin. 

§ 379. In modern times, the doctrine has been .acted 
upon in Courts of Law, as it has long been in Courts 
of E^^uity, thtit such'secret .arrangements are utterly 
void, and ought not to be enforced, even against the 
.assenting debtor, or his sureties, or his friends.^ There 
is gre.at wisdom, and deep policy, in the doctrine j and 
it is found in ,the best of .all protective policy, that 
which acts by way of precaution, rather than by mere 
remedial justice ; foi it has a strong tendency to sup¬ 
press all frauds upon the general creditors, by making 
the cunning contrivers the victims of their own illicit 
and clandestine agreements. The relief is granted, not 
foi' the sake of the debtor, for no deceit or oppression 
may have been practised upon him; but for the sake of 
honest, and humane, and unsuspecting creditors. And, 
hence, the relief is granted equally, whether the debtor 
has been induced to agree to the secret bargain by 
the threats or oppression of the favored creditors, or 
whether he h.as been a mere volunteer, olfering his ser¬ 
vices), and aiding in the intended deception. Such 
secret bargains are not only deemed incapable of being 
enforced or confirmed, but even money paid under 
them is recoverable back, as it has been obtained 


1 Chesterfield v. Janssen, 1 Aik. 352; 1 Ves. 155, 156 ; 3 P. Will. 
131, Cox’s rioie; Spurred r. Spiller, 1 Aik. 105; Jackman v. Mitchell, 
13 Ves. 681; Smith ft. Bromley, Doug. 696, note; Jones v. Barkley, Id. 
695, note ; Cockslioit v. Bennett, 2 T. Rep, 763 ; Jackson v. Lomas, 4 T. 
R. 160 ; Fawcett v. Gee, 4 Anst. 910. 
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against the clear principles of public policy .1 And it 
is wholly immaterial, whether such secret bargains give 
to the favored creditors a larger sum, or an additional 
security or advantage, or only ?misr|preaeut some im¬ 
portant fact; for the elfed,tipo^;other creditors is pre¬ 
cisely the same in each of these cases. .. They are mis¬ 
led into an act, to which they might not, otherwise, 
have assented.® , .v- ' • 

$ 380. For the like r^^ns, any afreemjent, made by 
an insolvent debtor with his assignee, by which the 
estate of the insolvent is to be held in trust by the 
assignee, to secure Certain benefits for^imself and his 


^ Smith V. }3roinlpy, Dong. II. 090, note ; Jones v. Barkley, IfJ. 695, 
note ; Jdokman v. Mitchell, 13 Vos.^581 ; Ex parte Sadler and Jackson, 
15 Vos. 55 ; ^Mavvson v. Stork, 0 Ves. 300 ; Yeomans v. Chalterton, 9 
Jolins. R. 2:)1; Wiggin v. Bush, 1*2 Johns. R. 300. 

2 Thid ; ICastnhrook r. Scotr, 3 Ves. 450 ; Constantine v. Blache, 1 Cox, 
287 ; I Fonbl. Eq. B. 1, ch. 4, ^ 11, note (x) ; CulJingworlh v. Lloyd, 2 
Beav. K. 385, and the learned note of the Reporter, p. 390 ; Leicester v. 
Rose, 1 East, R. 372, In Cullingvvorth i\ Lloyd, Lord Langdale said : 
“It nuiat be ob.^erved that Edmund Grundy was winding up the business 
under a power of attorney, which enabled him to pay the debts by an 
equal pound rate; hut it docs not appear, that there was any general 
meeting of the creditors, or any agreement entered into by the creditors 
generally. The advertisements, however, show a proposition to the cre¬ 
ditors at largo to pay them all a composition on certain terms ; and 
although every creditor was at liberty to refuse the composition, it is 
established by a series of decisions, that a creditor cannot ostensibly 
accept such composition and sign the deed, which expresses his accept¬ 
ance of the tcrm.s, and at the same time stipulate for, or secure to himself 
a peculiar and separaie advantage, which is not expressed upon the deed ; 
and in the case of Leicester r. Rose, (4 East, R. 372,) it is slated by Mr. 
jjusiice Le Blanc, that in the consideration of cases of this nature, it is 
not material whether the agreement be entered 'into at a meeting of all 
the creditors assembled for the purpose, or impliedly by their affixing 
their signatures to the same deed, carried round or produced to each sepa¬ 
rately, and signed by them; those, who by executing the deed, hold oat 
that they come in under the general agreement, are not permitted to stip¬ 
ulate for a further partial benefit to themselves.” 
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family, such as to pay certain annuities to himself and 
his wife, out of the rents or proceeds of the property 
assigned, and to apply the surplus to the extinction of 
a debt due to the, assignee, will be held void, and will 
he rescinded, upon the^ground of public policy, when¬ 
ever it comes before a Court of Equity, even though 
the suit happen to be at the instance of the insolvent 
himsdlf. Eor it is a contrivance in fraud of creditors, 
to which the^assignee, who is, or ought to be, a tru.stce 
for them, is a party.’ 

§ 381. In concluding this discussion, so far as it re¬ 
gards creditors, it is proper to be remarked, that although 
voluntary and other conveyances, in fraud of creditors, 
are thus declared to be utterly void; yet, they are so 
far only as the original pai’ties and their privie.s, and 
others claiming under them, who have notice of the 
fraud, are concerned. For bona fide purchasers for a 
valuable consideration, without notice of the fraudulent 
or voluntary grant, are of such high consideration, that 
they Avill be protected, as well at law as in Equity, in 
their purchases.® It would be plainly inequitable, that 
a party who has, bona fide, paid his money upon the 
faith of a good title, should be defeated by any creditor 
of the original grantor, who has no superior equity, 
since it would be impossible for him to guard himself 
against such latent frauds. The policy of the law, 
therefore, which favors the security of titles, as condu¬ 
cive to the public good, would be subverted, if a credi¬ 
tor, having no lien upon the property, should yet be 
permitted to avail himself of the priority of hb debt? 
to defeat such a bona fide purchaser. Where the parties 


1 McNeil V. Cahill, 2 Bligh, 11. 228, Old Series. 

3 Ante, ^ 64 c, 108, 139, 165 ; Post, $ 409, 434, 430. 
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are equally meritorious, and equally innocent, the 
known maxim of Courts of Equity is, Qui prior est m 
tempore,potior est injure; he is to be preferred,who has 
acquired the first title.* This pqjnt, however, will 
naturally present itself in other^aspects, when we come 
to the consideration of the general protection,' aflbrdod 
’by Courts of Equity, to purchasers standing in such a 
predicament. * ^ 

§ 382. Other underhand agreements, which operate 
as a fraud upon third persons, may easily be suggested, 
to which the same remedial justice has been applied. 
Thus, where a father^ upon the marriage of his daughter, 
entered into a covenant, that upon his death he would 
leave her certain tenements, and •that ho would, also by 
his will, give and leave her a full and equal share, with 
her brother and sister, of all his personal estate j and 
he afterwards, during his life, transferred to his son a 
very large portion of his personal property, consisting of 
public stock, but retained the dividends for his life; it 
WMS held, that the transfer was void, as a fraud upon 
the marriage articles; and the son was compelled to 
account for the same.® Covenants of this nature are 
proper in themselves, and ought to be honorably ob¬ 
served. They ought not to be, and indeed are not, 
construed to prohibit the father from making, during 


^ Seo Dame Burij’s case» Mooie, R. 602; Woodcock’s case, 33, 11.6, 
14; Dredtrersv. Lan^jham, 1 Sid. R. 133; Wilson and W(jrmal’s case, 
Godbolt, R. 161 ; Bean v. Smirfi, 1 Mason, R. to 263; Anderson v, 
Roberta|p^.l8 Johns. R. 513; Fletcher v. Peck, 6 Cranch^ J33, 134; 
Daubeney^o. Cockburn, 1 Meriv. 038, 639 ; Ledyard Butler, 9 Paige, 
R. 133. 

2 Jones V. Martin, 3 Anst. R. 882; S. C. 5 Ves. 265, See, also, Ran¬ 
dall V. Willis, 5 Ves. 261 ; 8 Brown, Pail. R. 242, by Tomlins; McNiel 
V. Cahill, 3 Bligh, R. 228. See Stocker v, Stocker, 4 Mylne 6l Craig, 
R. 95. 
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his lifetime, any dispositions of his personal property 
among children, more favorable to one than another. 
But they do prohibit him from doing any acts which are 
designed to defeat and defraud the covenant. He may, 
if he pleases, make a gift horn fide to a child; but then 
it must be an absolute and unqualified gift, w’hich sur¬ 
renders all his own interest, and not a mere reversionary 
gift, ^vhich saves the fncome to himself during his own 
life 

§ 383. So, if a friend should advance money to pur¬ 
chase goods for another, or to relieve another from the 
pressure of his necessities, and, the other parties inte¬ 
rested should enter into a private agreement over and 
beyond that with which the friend is made acquainted; 
such an agreement will be void at law, as well as in 
Equity; for the friend is drawn in to make the advance by 
false colors held out to him, and under a supposition that 
he is acquainted with all the facts.^ So the guaranty of 
the payment of a debt, procured from a friend upon the 
suppression by the parties of material circumstances, is 
a virtual fraud upon him, and avoids the contract.® 

§ 384. Another class of constructive Frauds of a 
large extent, and over Avhich Courts of Equity exercise 
an exclusive and very salutary jmisdiction, consists of 
those where a man designedly or knowingly produces a 
false impression upon another, who is thereby drawn 
into some act or contract, injurious to his own rights or 
interests.* This subject has been partly treated before; 

1 Ibid. 

3 Jackson v. Ducliaise, 3 T. K. 551. 

3 Pidcock t?. Bishop, 3 B. & tressw. 605 ; Smith w. Bank of Scotland, 

1 Dow, Pari. R. S72. See Owen Homan, 3 ICng. Law & Kq, R. 121; 
Squire v. Whitton, 1 House of Lords Cases, 333; Ante, ^ 215. 

^ Com. Dig. Chancery, 4 W. 28; Bean v. Smith, 2 Mason, R, 285, 
286; 1 Madd. Ch. Pr. 266, 257; Ante, ^ 191, &c. 
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but it should be ngain brought under our notice in this 
connection,^ No man can reasonably doubi^ that if a 
party, by the wilful suggestion of a falsehood, is the 
cause of prejudice to another, who has a right to a full 
and correct representation of the fact, his claim ought 
in conscience to be postponed to that of the person 
whose confidence was induced by his representation. 
And there can b6 no real differeifce between an eipress 
representation, and one that is naturally or necessarily 
implied from the circumstances.® The wholesome maxim 
of the law upon this subject is, that a party who en¬ 
ables another to commit a fraud, is answerable for the 
consequences ; ® and, the maxim so often cited, Fraiis cst 
celare fraudem, is, with proper limitations in its applica¬ 
tion, a rule of general justice. 

§ 385, In many cases, a man may innocently be 
silent; for, as has often been observed, AUud est ia- 
cere, aliud celare. But, in other cases, a man is bound 
to speak out; and his very silence becomes as expres¬ 
sive as if he had openly consented to what is said or 
done, and had becorae-a party to the transaction.^ Thus, 
if a man, having a title to an estate, which is offered 
for sale, and, knowing his title, stands by and encour¬ 
ages the sale, or does not forbid it, and thereby another 
person is induced to purchase the estate, under the 
supposition that the title is good, the former, so stand- 
ing by, and being silent, will be bound by the sale, and 


1 Ante, ^ 193 to 201. 

3 1 Fonbl. Eq. B. ch. 3, ^ 4, notes (w) and (n) ; Sugden on Vendors, 
ch. 16. 

3 Bac. Max. 16. 

4 1 Fonbl. Eq. B. 1, ch. 3, ^ 4, and notes (w?) and (n); Savage y, Fos¬ 
ter, 9 Madd. R. 35 ; Com. Dig. Chancery, 4 I. 3, 4 W, 28; Hanning v. 
Ferrers, 1 Eq. Ahridg. 356, pi. 10 ; Ante, ^ 204 to 220. 
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neither he nor his privies will be at liberty to dispute 
the validity of the i)urchiise.* So, if a man should 
.stand by, and see another person, as grantor, execute a 
deed of conveyance of land belonging to himself, and, 
knowing the tacts, should sign his name as a witness, 
he would in Equity be bound by the conveyance.* So, 
if a party having a title to an estate, should stand by) 
and allow an innotenf purchaser to expend money upon 
the estate, without giving him notice, he would not be 
permitted by a Court of Equity to assert that title 
against such purchaser, at least not without fully in¬ 
demnifying him for all his expenditures.® The same 


^ Ibiil. ; Storrs Barker, 6 Johns. Oh. II. 106, 1G6 to 172; Wendell 
V. Van Rensselaer, 1 Johns. Ch. R. 354. Courts of Law now act upon 
the same enlightened principles in regard to personal property, in the 
transfer of which no technical formalities usually intervene to prevent 
the application of them. Thus, where it appeared that certain goods of 
the plaiiiiifT were seized on an execution against a third person (in whose 
possession they were,) and sold to the defendant, and the plaintiff made 
no objection to the sale, though he had full notice of it; it was held, that 
the facts ought to be’left to the jury to consider, whether he had not 
assented to the sale, and ceased to be the, owner of the property. On 
this occasion, Lord Denman, in delivering the opinion of the Court, said, 
“The rule of law is clear, that where one, by his words or conduct, wil¬ 
fully causes another to believe in the existence of a certain stale of things, 
and induces him to act on that belief, so as to alter his own previous posi¬ 
tion. the former is concluded from averring against the latter a different 
state of things, as existing ixi the sainc lime ; and the plaintiff might have 
parted with his interest in the property by verbal gift or sale, without any 
of those formalities that throw technical obstacles in the way of legal evi¬ 
dence. And we think his conduct, in standing by and giving a sort of 
sanction to the proceedings under the execution, was a fact of such a 
nature, that the opinion of the jury ought, in conformity loHeanc v. Rogers, 
(9 B. Cressw. 586,) and Grave.s v. Key, (3 Barn. & Adol. 318, note a,) to 
have been taken, whether he had not in point of fact ceased to bo the 
ow'ner.’* Pickard v, Sears, 6 Adolph. & Kllis, R. 474. 

2 Teasdale v. Teasdale, Sel. Cas. Ch. 59 ; 1 Fonbl. Eq. B. 5, ch. 3, ^ 4, 
note (m). 

3 See Cawdor v. Lewis, 1 Younge & Coll. 427 ; The Cbaulauque 
County Bank u. White, 6 Barbour, S. C. R. 590 ; Post, § 388. 
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rule has been applied both at law and in Equity, where 
the owner of chattels, with a full knowledge of his own 
title, has permitted another person to deal with these 
chattels as his own, in his transactions with third 
persons, who have bargained and acted in the confi¬ 
dence that the chattels were the property of the person 
with whom they dealt; for, in cases where one of two 
innocent persons must sufler a loss> and d,fortiorif imeases 
where one has misled the other, he, who is the cause or 
occasion of that confidence by which the loss has been 
caused or occasioned, ought to bear it.' Indeed, cases 
of this sort are viewed with so much disfavor by Courts 
of Equity, that n|jthcr'infancy nor coverture will con¬ 
stitute any excuse for the party guilty of the conceal¬ 
ment or misrepresentation; for neither infants nor f6mes 
covert are privileged to practise deception or cheats on 
other innocent persons." 

§ 380. In order, how'ever, to justify the application 
of this cogent moral principle, it is indispensable that 
the party so standing by and concealing his rights should 
be fully apprised of them, and should, by his conduct or 
gross negligence,encourage or influence the purchase; 
for if he is wholly ignorant of his rights, or the pur¬ 
chaser knows them; or, if his acts, or silence, or negli¬ 
gence, do not mislead, or in any manner affect the 
transaction, there can be no just inference of actual or 
constructive fraud on his part.® [Fora right can be 

^ Nicholson v. Hooper, 4 Mylne & Craig, R, 179 ; Pickard v. Sears, 

0 Adolph. & Ellis, 474, supra. 

2 1 Fonhl. Eq. 13. 1, ch. 3, ^ 4 ; Savage v, Foster, 0 Mod. R. 35 ; Evroy 
r. Nichols, 3 Eq.Abridg.4H9; Clare Earl of Bedford, cited 2 Vern. 
150,151; Becket v, Cordley, 1 Bro. Ch.R. 357 ; Siigden on Vendors, ch. 16, 
p. 2(52, 9lh edit. ; Post, § 387 to 390. See Bright v. Boyd, 1 Story, Cir* 
11. 478. 

^ See 2 Hovend. on Frauds, ch. 92, p. 184. 
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lost or forfeited only by such conduct as would make 
it fraudulent and against conscience to assert it.’] 

§ 387. There are, indeed, case's, where even igno¬ 
rance of title will not excuse a party; for, if he actually 
misleads the purchaser by his own representations, al¬ 
though innocently, the maxim is justly applied to him, 
that, where one of two innocent persons must suffer,' 
he shall suffer, who, ty his own acts, occasioned the 
confidence and the los.s.^ Thus, whore a tenjjmt in tail, 
under a settlement, encouraged a stranger to purchase 
an annuity, charged on the land by his father’s will, 
from a younger brother, and said, that he believed his 
brother had a good title; he was ^mpelled to make 
good the annuity, notwithstanding Ins ignorance of his 
own title under the settlement, and of the annuity’s 
being invalid; for, under the circumstances of the case, 
there wms negligence on his part in not instituting pro¬ 
per inquiries, he having heard that there had been a 
settlement.^ So, where a mother, who was a teiiant.in 
tail, and absolute owner of a term of yem's, was pre¬ 
sent at a treaty for her son’s marriage, and heard her 
son declare that the term was to come to him after the 
death of the mother; and she became a witness to a 
deed, whereby the son took upon himself to settle the 
reversion of the terra, expectant on his mother’s death, 
upon the issue of the marriage; and the mother did 
not insist upon more than a life estate therein; sho 


1 Deverenx v. Bengwyn, 5 Iredell, Eq. R. 351. 

2 JSee Neville V. Wilkinson, 1 Bro. Cli. R. 540; 3 B. Will. 74, Mr. 
Cox’s nolo; Seott v. Scott, 1 Cox, R. 378, 379, 380; Evans v, Biclinell, 
6 Ves. 173, 182, 183, 184 ; Pearson v, Morgan, 2 Bro. Ch. 11. 388 ; Com. 
Dig. Chancery, 4 W. 28. 

3 Hobbs V, Norton, 1 Vern. R. 136 ; 1 Eq. Abridg. 35G, PJ. 8. 
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was held hound to make good the title, notwithstand¬ 
ing it was insisted that she was ignorant, that, as ten¬ 
ant in tail, she had an absolute power to dispose of it.’ 

§ 388. Another case, illustrative of the same doe- 

« 

trine, may be put, arising from the expenditure of 
money upon another man’s estate, through inadver¬ 
tence, or a mistake of title.^ As, for instance, if a 
man, supposing be has an absolute title to an estate, 
should build upon the land, with the knowledge of the 
real owner, who should stand by and suffer the erec¬ 
tions to proceed, without giving .any notice of his own 
claim; he would not be ]>ermittod to avail himself of 
such improvement^ without paying a full compensation 
therefor; for, in conscience, he was bound to disclose 
the defect of title to the builder.’’ Nay, a Court of 
Equity might, under circumstances, go further, and 
oblige the real owner to permit the person, making 
.such iiiiprovement.s on the ground, to enjoy it quietly, 
and without disturbance.^ 


* IIiulstKi i\ Cheytiey, 2 Vern. R. 150; Storrs v. Barker, 6 Johns. Ch. 
R. KU), IfiS, 173, 174. See also Beverly v. Beverly, 2 Vern. 133 ; Red¬ 
man V, Redman, 1 Vern. 347; Seoti v* Scoii, I Cox, R. 30(5. 378; Raw 
V. Potli, 2 Vern. 239 ; Savage n. Foster, 9 Mod. 35; I Madd. Ch.‘Br. 
210, 211 ; Ban. Abridg. I, Fraud., B. ; Raw v. Bolts, Free. Ch. 35; 
BrinckerliolT o. Lansing, 4 Johns. Cli. R. 05, 70. 

2 (Jom. Dig, Chancery, 4,1. 3 ; Ante, ^ 385; Posl, ^ 799 a, 799 b, 

1237, 1239. 

3 Pilla^’e Armitago, 12 Yes. 84, 85. See Wells v. Banister, 4 Mass. 
R. 514 ; Bright u. Boyd, 1 Story, Cir. R. 478. 

4 K:ist Intlia Company v. Vincent, 2 Aik. 8.3 ; Davor v. Spurrier, 7 
Yes. 231, 233; Jackson v. Calor, 5 Ves, 088 ; Siorrs v. Barker, 0 Johns. 
Ch. R. 108, 109; Shannon v, Bradstreet, 1 Soh. & Lel'r 73.—The 
Civil Law carried its doctrine, in cases of this sort, imieh further; for, in 
all oases where improvements were bond fide made upon any estate, by a 
purchaser or other person, innocently, and under a belief that he was the 
true owner of the estate, ho was eniUled to a coinpensatiun for the bene- 
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§ 389. And, upon tho like principle, if a person, 
having a conveyance of land, keeps it secret for seve¬ 
ral years, and knowingly suffers third persons after¬ 
wards to purchase parts of the same premises from his 
grantor, Avho remains in possession, and is the reputed 
owner, and to expend money on the land, without no¬ 
tice of his claim, he will not be permitted afterwards 
to assort his legal- title against such innocent and hona 
fide purchasers. To allow him to assert his title under 
such circumstance.^, would be to countenance fraud and 
injusticeand the conscience of the party is bound- by 
.an equitable estoppel; for in such a case, it is empha¬ 
tically true; Qui tacd, mimxlire videtur; qiii poicst d 
debd vetarCjjiihd, si uon vetai} 

§ 390. A more common case, illustrative of the 
same doctrine, is, where a person, having an incum¬ 
brance or security upon an estate, suffers the owner to 
procure additional money upon the estate by way of 
lien or mortgage, concealing his prior incumbrance or 
security. In such a case he will be postponed to the 
second encumbrancer; for it would be inequitable to 
allow him to profit by his own wrong in concealing his 
claim, and thus lending encouragement to the new 
loaji.® Thus, if a. prior mortgagee, who knows that 


fit actually conferred upon the estate. See Bright u. Boyd, 1 Story, Cir. 
R. 478, 4U4, 4U5, 490 ; Post, ^ 799 a, 799 b, 1237, 1238,’1239. 

1 Wendell v. Van Rensselaer, 1 Johns. Ch. 11. 351; 2 Inst. 146, 305 ; 
Branch’s Max. 161, 185; Hanning v. Ferrers, 1 Eq. Abridg. 357; Storrs 
V. Barker, 6 Johns. Ch. R. 106, 168 ; Bright v. Boyd, 1 Story, Cir. R. 
478; Ante, 385. 

2 Draper v. Borlau, 2 Vern. 370; Clare v. Earl of Bedford, cited 2 
Vern. R. 150, 151 ; Mocalla Murgatroyd, 1 P. Will. 393, 394; Ber- 
tisford V. Mdward, 2 Atk. 49; Becket v. Cordley, 1 Bro. Ch. R. 353, 
357 ; Evans v. Bicknell, 6 Vcs. 173^ 182, 183 ; Pearson v. Morgan, 
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another person is about to lend money on the mort¬ 
gaged property, should deny that he had a mortgage, 
or should assert that it was satisfied, he would be post¬ 
poned to the second mortgagee, who should lend his 
money on the fault of the representations so' made.* 
So, if a prior mortgagee; whose mortgage is not regis¬ 
tered, should b^ a witness to a subsequent mortgage or 
conveyance of the same property, knowing the con¬ 
tents of the deed, and should not disclose his prior en¬ 
cumbrance, be would be postponed or barred of his 
title,® Such transactions may well explain the maxim, 
Frans est cchrcifraudem.^ 

§ 391. Ill all this class of cases, the doctrine pro¬ 
ceeds upon the ground of constructive fraud, or of 
gross negligence, which in effect implies fraud. And, 
therefore, where the circumstances of the case repel 
any such inference, although there may be some degree 
of negligence, yet Courts of Equity will not grant re¬ 
lief.^ It has, accordingly, been laid down by a very 
learned Judge, that the cases on this subject go to this 
result only, that there must be positive fraud, or con¬ 
cealment, or negligence, so gross as to amount to con¬ 
structive fraud.'* And, if the intention be fraudulent, 
although not exactly pointing to the object accom- 


2 Bro. Cli. R. 385, 388 ; Plumb v, Fluitt, 2 Anst. R. 432; 1 Fonbl. Eq. B, 
1, cli. 3, § 4, note (w) ; Sugden on Vendors, ch. 16; Lee Muiiroe, 7 
Crancli, 3G8. 

1 Lee V. Munroe, 7 Cranch, 360, 3C8. 

' 3 Brinckerboff i\ Lansing, 4 Johns. Ch. R. 65. 

3 Tourle v. Rand, 2 Bro. Ch. R. 652; 1 Madd. Ch. Pr. 256, 257. 

4 Evans V. Bicknell, 6 Ves. 190, 191, 192; Mereweiher v. Shaw, 2 
Cox, R. 124 ; See Hewitt v. Loosemore, 9 Eng. Law & Eq. R. 35 ; Sug* 
den on Vendors, ch. 16, p. 262, &c., (9th edit.) 

EQ. JUR.— VOL. I. 37 
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plished; yet the party will be bpund to the same 'ex¬ 
tent as if it had been exactly so pointed.^ 

§ 392. Upon the same principles, if a trustee should 
permit the title deeds of the estate to go out of his 
possession for the purpose of fraud; and, intending to 
defraud one person^he should defraud another, Courts 
of Equity will grant relief against him.® So, if a bond 
should be given u-pon an intended marriage, and to aid 
it; anu the marriage with that person should after¬ 
wards go off, and another mariiage should take place 
upon the credit of that bond; the bond would bind the 
party in the same way as it would if the original mar¬ 
riage had taken effect.® 

5) 393. What circumstances will amount to undue 
concealment, or to misrepresentation, in cases of this 
sort, is a point more fit for a treatise of evidence, than 
for one of mere jurisdiction. But it has been held, 
that a first mortgagee’s merely allowing the mortgagor 
to have the title deeds, or a first mortgagee’s witness¬ 
ing a second mortgage deed, but not knowing the 
contents, or even concealing from a second mortgagee 
information of a prior mortgage, when he made appli¬ 
cation therefor, the intention of the party applying to 
lend money not being made known, are not of them¬ 
selves sufficient to affect the first mortgagee with con¬ 
structive fraud."* There must be other ingreclients to 


1 Evans v, Bicknell, 6 Ves. 101, 192; Beckett t*. Corcllcy, 1 Bro. Ch. 
R. 357; 1 Fotibl. Eq. B. 1, ch. 3, ^ 4 ; Plumb v. Fluitt, 2 Arist. 432, 
440. 

2 Evans V. Bicknell, 6 Vt5s. 174,191; Clifford v. Brooke, 12 Ves. 132. 

3 See Evans v. Bicknell, 6 Ves. 191. 

4 Jeremy on Eq. Juried. B. 1, ch. 2, ^ 2, p. 193, 194, 105; 1 Madd. 
Ch. Pr. 429 to 431; Id. 256; Plumb, v, Fluitt, 2 Anst. R. 432 ; Brekriell 
V. Evans, 6 Ves. R. 174; Cothay v, Sydenham, 2 Bro. Ch. R. 391; 
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give color and body to these circomstanees; for they 
may be compatible with entire innocence of intention 
and object.^ Nothing but a volnnt^iiry, distinct, and 
unjustifiable concurrence on the part of the first mort¬ 
gagee, in the mortgagor’s retaining the title deeds, is 
now deemed a sufficient reason for postponing his pri- 
’ority. And, in regard to the other acts above stated, 
they must be done under circrftnstances which’show 

West V, Reid, 2 Hare, R. 249, 259. In this last ease Mr. Vice-Chan* 
cellor Wigram said : “ In short, let the doctrine of constructive notice be 
extended to all cases, (it is, irf fact, more confined in Plumb v. Fluitt, 
Brcknell v. Evans, Cothay v. Sydenham, and other cases,) but let it be 
extended to all cases in which the purchaser has notice, that the properjpr 
is afiected, or has notice of facts raising a presumption that it is so, and 
the doctrine is reasonable, though it may sometimes operate with severity. 
But once transgress the limits which that statement of the rule imposes, 
—once admit that a purchaser is to be affected with constructive notice 
of the contents of instruments not necessary to, nor presumptively con¬ 
nected with the title, only because by possibility they may affect it (for 
that may be predicated of almost any instrument; and it is impossible, 
in sound reasoning, to slop short of the conclusion, that every purchaser 
is alfccied with constructive notice of the contents of every instrument, of 
the mere existence of which he has police, —a purchaser must be pre¬ 
sumed to investigate the title of the property he purchases, and may, 
therefore, be presumed to have examined every instrument forming a link, 
directly or by inference, in that title; and that presumption I lake to be 
the foundation of the whole doctrine. But it is impossible to presume 
that a purchaser examines inslrunaenta not directly nor presumptively 
connected with the title, because they may by possibility affect it.” See 
Jackson v, Rowe, 2 Sim. & Stu. 472 ; Hodgson v. Dean, 2 Sim. & Stu. 
221 ; 11cwill V. Loosemore, 9 Eng. Law & Eq. R. 35; and see, also. 
Jones V. Smith (por Lord Chancellor on appeal,) Turn. & Pluh R« (not 
published.) 

1 See 1 Fonbl. Eq. B. 1, cli. 3, § 4, and notes (m) and (n) ; Evans v. 
Bicknell, G Vcs. 172, 182, 190, 191, 192; Ibbolson v. Rhodes, 2 Vern. 
R. 554 ; Plumb v, Fluitt, 2 Anst. R. 432.; Hewitt v. Loosemore, 9 Eng. 
Law & Eq. R. 35 ; Barrett o. Weston, 12 A'^es. 133 ; Berry r. Mutual 
Ins. Co. 2 Johns. Ch. R. 603, 608 ; Tourle v. Rand, 2 Bro. Ch. R. 660, 
and Mr. Belt's note; Peteru, Russell, 2 Vern. 726, and Mr. BaRbby’s 
note (1). 
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a like concurrence and cooperation in some deceit 
upon the second mortgagee.^ 

§ 394. It is curious to trace how nearly the Roman 
Law approaches that of England on this subject; thus 
demonstrating that if they had not a common origin, 
at least, each is derived from that strong sense of jus¬ 
tice which must pervade all enlightened communities; 
It is‘an acknowledged principle of the Roman juris¬ 
prudence, that a creditor who consents tp the sale, 
donation, or other alienation of the property of his 
debtor, which is pledged or mortgaged for his debt, 
cannot assert his title against the purchaser, unless he 
reserves it; for his loss of title cannot, under such 
circumstances, be asserted to be to his prejudice; since 
il is by his consent; and otherwise the purchaser 
would be deceived into the bargain. Creditor, qui 
permiilU ran vaiire, pignm dimillil? Si consensit vendi¬ 
tioni creditor, liberalur hypothecs? Si in venditionc pig- 
noris consenserit creditor, vel ut debitor hanc rem permxdet, 
veldonet, vel in dotm det; dicendiim crit, pigniis liberan, 
nisi salvd cmisd pignoris sui consensit, vel venditioni, vel 
cccieris* But as to what shall be deemed a consent, 
the Roman Law is very guarded. Por it is there said, 
that we are not to take for a consent of the creditor to 
an alienation of the pledge, the knowledge which he 
may have of it; nor the silence which he may keep 
after he knows it; as, if he knows, that his debtor is 
about selling a house, which is mortgaged to him, and 


^ 1 Fonbl. Eq. B. 1, ch'. 3, § 4, note (n); Peter t>. Russell, S Vern. 
72fi,an(l Mr. Railliby’s note (1); 1 Madd. Ch. Pr. 250, 257. 

9 Diff. Lib. 60, tit. 17,1.158. 

3 Dig. Lib. 20, lit. 6,1. 7; Pothier, Pand, Lib. 20, tit. 6, art. 2, n. 21. 

4 Dig. Lib. 20, 1. 4, ^ 1. 
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he says nothing about it. But, in order to deprive 
him of his right, it is necessary that it should appear 
by some act that he knows what is doing to his pre¬ 
judice, and consents to it; or, that there is some ground 
to charge him with dishonesty for not having declared 
his right when he was under an obligation to do it, by 
'which the purchaser was misled. Thus, if, upon the 
alienation, the debtor declares 4hat the property is 
not encumbered, and the creditor knowingly signs the 
contract, as a party or witness, thereby rendering him¬ 
self an accomplice in the false affirmation, he will be 
bound by the alienation. But the mere signature of 
the creditor, as a witness, to a contract of alienation 
will not of itself bind him, unless there are circum¬ 
stances to show that he knew the contents, and acted 
disingenuously and dishonestly by the purchaser.^ Non 
videtur consensissc creditor, si, sciente eo, debitor rejn ven- 
diderit, enm idco passiis c&t venire] quod sciebat, ubique pig- 
mis sibi durarc. jSed si subsenpserit forte in iahulis emp- 
tionis, consensissc videtur, nisi maufeste appareai deceptum 
esse? 

k 395. Another class of Constructive Frauds con¬ 
sists of those Avhere a person purchases with full 
notice of the legal or equitable title of other persons 
to the same property. In such cases he will not be 
permitted to protect himself against such claims; but 
his own title will be postponed, and made subservient 
to theirs.^ It would be gross injustice to allow him to 


* Domat, B. 3, lit. 1, ^ 7, art. 15, and Strahan’s note. 

2 Lib. 20, tit. 0, 1. 8, $ 15 ; Pothier, Pand. Lib. 20, tit. 6, art. 2, 
n. 26, 27. 

3 Com. Dig. Chancery, 4 O. 1; Siigden on Vendors, ch. 16, ^ 5, 10 ; 
ch. 17, § 1, 2. — An admitted exception (which is more fully adverted to 
in a subsequent notc)^s the case of a dovercss. A person,.purchasing 

37* 
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defeat the just rights of others by his own iniquitous 
bargain. lie becomes, by such conduct, parliccjys 
eriminis vii\h the fraudulent grantor; and the rule of 
Equity, as well as of law, is, Dolus ct fraiis nmini 
palrodmri dehent} And in all such cases of pur¬ 
chases with notice. Courts of Equity will hold the pur¬ 
chaser a trustee for the benefit of the persons whose 
rights he has thus sought to defraud or defeat.’’ Thus, 
if title deeds should be deposited as a security for 
money, (which would operate as an equitable mort¬ 
gage,) and a creditor, knowing the facts, should sub¬ 
sequently take a mortgage of the same property; he 
would be postponed to' the eqbitable mortgage of the 
prior creditor; and the notice would raise a trust in 
him to the amount of such equitable mortgage.^ So, 
if a hiortgagce, with notice of a trust, should got a 
conveyance from the trustee, in order to protect his 
mortgage, he would ftot be allowed to derive any 
benefit from it; but he would be held to be subject to 
the original trust, in the same manner as the trustee. 
For it has been significantly said, that, although a pur¬ 
chaser may buy an encumbrance, or lay hold on any 
plank to protect himself, yet he shall not protect him- 


with a notice of her title, may yet, by getting in a prior legal title or 
term, protect himself against her title. This is an anomaly, but it is 
now so firmly established that it cannot be shaken. See Suannock v. 
Lefford, Ambler, R. 6, and Mr. Blunt's note, and the note of Lord Ilard- 
wicke's judgment in Co. Lilt. 208 a; Radnor r. Yanderbcrdy, Show. 
Pari. Cas. 69; Maundrell v. Maundrell, 10 Vcs. 271, 272; Winn v, 
Williams, 5 Ves. 130; Male r. Smith, Jacob, R. 497; Ante, ^ 57 a; 
Post, ^ 410, note. 

1 2 Fonbl. Eq. B. 2, ch. 6, ^ 3 ; 3 Co. R. 78. 

2 Ibid.; I Fonbl. Eq. B. 2, ch. 6, ^ 2 ; Murray u. Ballon, 1 Johns. Cb. 
R. 466 ; Murray e. Finster, 2 Johns. Ch. R. 168; Maundrell v. Maun¬ 
drell, 10 Ves. 260, 261, 270. 

Biich V* Ellaijes, 2 Aost, 427 ; Plumb v. Fluitt, 2 Anst. li. 433. 
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self by the takiDg of a conveyance from a trustee, 
Avith notice of the trust; for he thereby becomes a 
trustee ; and he must not, to get a plank to save him¬ 
self, be guilty of a breach of trust.' 

§ 396. The same principle applies to oases of a con¬ 
tract to sell lands, or to grant leases thereof. If a sub- 
■ sequent purchaser has notice of the contract^ he is lia¬ 
ble to the same Equity, and stands in the same* place, 
and is bound to do the same acts, which the person 
who contracted, and whom he represents, would be 
bound to do.® 

§ 397. It is upon the same ground, that, in countries 
where the registration* of conveyances is required, in 
order to make them perfect titles against subsequent 
purchasers, if a subsequent purchaser has notice, at 
the time of his purchase, of any prior unregistered 
conveyance, ho shall not be permitted to avail himself 
of his title against that prior conveyance.® This has 
been long the settled doctrine in Courts of Equity; 
and it is often applied in America, although not in 
England, in Courts of Law, as a just exposition of the * 


1 Saunders r. Dehaw, 2 Vern. R. 271 ; 2 Fonbl. Eq. B. 2, ch. 6, ^ 2; 
Post, ^ 413, 414, 421. See also Foster r. Blackslone, 1 JVlylne & Keen, 
21)7 ; Tiinson v. Ramsbottom, 2 Keen, R. 35. 

Taylor v. Siibbert, 2 Ves. jr. 438; Davis u. Earl of Strathmore, 16 
Ves. 411), 428, 429; IJndefwood v, Courlown, 2 Sell. & Lefr. G1 ; Mac- 
reath r. Sjmmons, 15 Ves. 350; Jeremy on Eq. Jurisd. B. 1, ch. 2, ^ 2, 
p. 1!)2, &c.; Com. Dig. Chancery, 4 C. 1. 

8 8u«{den on Vendors, ch. 16, ^ 5, 10 ; cli 17, ^ 1, 2 ; 1 Fonbl. Eq. 
B. 1, ch. 1, ^ 3, note (h) : 1 Madd. Ch. Pr. 260 ; Bushnell n. Bushnell,! 
Sell. & Lefr. DU to 103 ; Eyre v. Dolphin, 2 B. & Beatt. 302 ; Blades v. 
Blades, 1 Eq. Abridg. 358; Worseley v, De Matto, 1 Burr. 474,475; 
Forbes v> Dennister, 1 Bro. Par. Cas. 425 ; Sheldon v. Coxe, 2 Eden, R, 
224 ; Le Neve v. Le Neve, 3 Aik. 616; S. C. 1 Ves. 64; Amb. B. 436 • 
2 White t>. Tudor’s Eq. Lead. Cas. 21, and notes; Drew v. Lord Nor- 
bury, 9 Irish Eq. R. 171; Chandos v, Brownlow, 2 Ridg. Pari. R. 428 ; 
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Registry Acts.* The object of all Acts of this sort is, 
to secure subsequent purchasers and mortgagees against 
prior secret conveyances and encumbrances. But where 
such purchasers and mortgagees have notice of any 
prior conveyance, it is impossible to hold that it is a 
secret conveyance, by which they are prejudiced. On 
the other hand, the neglect to register a prior convey-' 
ance is often a mattep of mistake, or of overweening 
confidence in the grantor; aVid it would bo a manifest 
fraud, to allow him to avail himself of the power, by 
any connivance with others, to defeat such prior con¬ 
veyance.® The ground of the doctrine is (as Lord 
Ilardwicke has remarked) plainly this: “That the tak¬ 
ing of a legal estate, after notice of a prior right, 
makes a person a mala fide purchaser; and not that 
he is not a purchaser for a valuable consideration in 
every other respect. This is a species of fraud and 
dolm mabis itself; for he knew the first purchaser had 
the clear right of the estate; and, after knowing that, 
he takes away the right of another person, by getting 
• the legal title.® And this exactly agrees with the defi¬ 
nition of the Civil Law of dolm malus.” * “ Now, if a 


Bean v. Smith, 2 Mason, R. 285 ; Coppinger v. Fernyhough, 2 J3ro. Ch, 
R. 201; Sagden on Vendors, ch. IH. 

1 Doe d. Robinson v, Alsop, 5 B. & Aid. 142 ; Norcross v. Widgery, 
2 Mass, R. 506 ; Bigelow’s Dig. Conveyance^ P. and note ; Jackson v. 
Sharp, 9 Johns. R. 163 ; Jackson v. Burgott, io Johns. R. 457; Jackson 
r. West, 10 Johns. R. 466 ; Johnson’s Dig. Dced^ VIII.; Farnsworth v, 
Childs, 4 Mass. R. 637. See, as to the Registry Acts, 4 Kent, Comm. 
Lect. 58, p. 168 to 194, 4lh edit. 

2 Le Neve r. Le Neve, 3 Aik. 646; 1 Ves. 64 ; Ambler, 436, and 
Blunt’s note, ibid ; Belt's Suppl. 50 ; Bushnell v. Bushnell, 1 Sch, & 
Lefr. 98, 99, 100, 101, 102 ; Eyre v. Dolphin, 2 Ball & Beatt. 299, 300, 
302; 1 Madd. Cli. Pr. 260, 261 ; Toulraan v. Steere, 3 Meriv. R. 209, 
224. 

2 Le Neve v, I/e Neve, 3 Atk. 646, and cases before cited. 

^ Dig. Lib. 4) tit. 3,1. 2; Id. Lib. 2, tit. 14, ^ 9. 
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person does not stop his hand, but gets the legal estate, 
■when he knows the Equity was in another, machincdur 
ad circmnveniendumy^ 

§ 398. This doctrine, as to postponing registered to 
unregistered conveyances upon the ground of notice, 
has broken in upon the policy of the Registration Acts 
' in no small degree; for a registered conveyance stands 
upon a different footing from an ordinary conveyance. 
It has, indeed, been greatly doubted, whether Courts 
ought ever to have suffered the question of notice to 
be agitated as against a party who has duly registered 
his conveyance. But they have said that fraud shall 
not be permitted to prevail. There is, however, this 
qualification upon the doctrine, that it shall be availa¬ 
ble only in cases, where the notice is so clearly proved 
as to make it fraudulent in the purchaser to take and 
register a conveyance, in prejudice to the known title 
of the other party.® 

§ 399. What shall constitute notice, in cases of sub¬ 
sequent purchasers, is a point of some nicety, and re¬ 
solves itself, sometimes into matter of fact, and some¬ 
times into matter of law.® Notice may be either actual 


1 Di^r. Lib. 4, tit. 3,1. 2; Id. Lib. 3, tit. 14, ^ 9. 

2 Wyiiit V. Harwell, 19 Vcs. 439; Sugden on Vendors, ch. 16, ^ 5, 10. 
Tlierc are some cases in which notice does not alTect a purchaser. Thus, 
where an estate is limited to such uses as A shall appoint; and a judg¬ 
ment is obtained against him, and he then appoints the estate to H, who 
has notice of the Judgment; E will, notwithstanding the notice, take the 
estate free from the lien of the judgment ; for he takes under the deed of 
appointment, and of course by a title prior to the judgment. Skeeles v. 
Shcarley, 8 Sim. 156, 157; S. C. 3 Mylne & Craig, 112. See, as to the 
effect of this notice, by an assignee of an equitable interest, to the legal 
holder of the property, to give priority of right over prior assignees, who 
have given no notice, Timson w. Kamsbottora, 2 Keen, R. 35; Foster w. 
Blacksione, 1 Mylne & Keen, R. 297; Post, ^ 421 a, 1035 a. 

3 Com. Dig, Chancery, 4 C. S. See Day v. Dunham, 2 Johns. Ch. B. 
190 ; Jones v. Smith, 1 Hare, R. 43; Post, ^ 1035, 1047, 1057. 
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and positive; or it may be implied and constructive.’ 
Actual notice requires no definition; for in that case 
knowledge of the fact is brought directly home to the 
party. Constructive notice is in its nature no more 
than evidence of notice, the presumption of which is 
so violent, that the Court will not even allow of its 
being controverted.® [Or, as has been elsewhere defln- 


1 Sugden on Vendors, ch. 17, ^ 1, 2. In a treatise like the present, it 
is impracticable to do more than to glance at topics of this nature. Tlie 
learned reader will find full information on the subject in treatises which 
profess to examine it at large. See Sugden on Vendors, ch. IG and 17, 
(Dlh edit.) ; Newland on Conlracls, civ 3&, p. 504 to 51G. 

2 Plumb u. Fluiti, 2 Ansi. R. 438, Per Eyre, C. B.; Kennedy u. Green, 
3 M. & K. 719 ; Wilde v. Gibson, 1 House of Lords Cases, 605; 4 Kent, 
Comm. Lect. 68, p. 179, 180 (4th edit.) Sec also Jones u. Smith, 1 Hare, 
R. 43 ; Meux v. Bell, 1 Hare, R. 73 ; West v. Reid, 2 Hare, 257. In 
Jones V. Stnith, 1 Hare, R. 43, Mr. Vice-Chancellor Wigrain examined 
the cases as to constructive notice very largely, and upon that occasion 
said : “ It is, indeed, scarcely possible to declare, a priori^ what shall be 
deemed constructive notice, because, unquestionably, that which would 
not iiffect one man, may be abundantly sufficient to aifect another. But I 
believe I may, with sufficient accuracy for my present purpose, and with¬ 
out danger assort, that the cases in which constructive notice has been 
established resolve themselves into two classes ;—First, cases In which 
the party charged has had actual notice, that the properly in dispute was, 
in fact, charged, encumbered, or in some way affected, and the Court has 
thereupon bound him with constructive notice of facts and instruments^ to 
a knowledge of which he would have been led by an inf[uiry after the 
charge, encumbrance, or other circumstance affeciing the properly of 
which he had actual notice ; and secondly, cases in which the Court has 
been satisfied, from the evidence before it, that the party charged had de¬ 
signedly abstained from inquiry from the very purpose of avoiding notice. 
How reluctantly the Court has applied, and within what strict limits it 
has confined the latter class of cases, 1 shall presently consider. The 
pTopi>silion of law, upon which the former class of cases proceeds, is not, 
that the party charged had notice of a fact or instrument, which, in truth, 
related to the subject in dispute without his knowing that such was the 
case, but that he had actual notice that it did so relate. The proposition 
of law, upon which ihi.s second class proceeds, is not that the party 
charged had incautiously neglected to make inquiries, but that he had 
designedly abstained from such inquiries fur the purpose of avoiding 
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ed, Constructive notice is knowledge imputed by the 
Court on presumption, too strong to be rebutted, that 
the knowledge must have been communicated.*] 

§ 400. An illustration of this doctrine of construct¬ 
ive notice is where the party has possession or know¬ 
ledge of a deed, under which he claims his title, and it 
•recites another deed, .which shows a title in some other 
person, there the Court will presume him to have notice 
of the contents of the latter deed, and will not permit 
him to introduce evidence to disprove it.® And, gener¬ 
ally, it may be stated, as a rule on this subject, that 
where a purchaser cannot make out a title, but by a 
deed which leads him to another fact, he shall be pre¬ 
sumed to have knowledge of that fact.® So, the pur¬ 
chaser is, in like manner, supposed to have knowledge 
of the instrument under which the party with whom 
ho contracts, as executor, or trustee, or appointee, 


knowledge, — a purpose which, if proved, would clearly sl'ovv that he 
had a suspicion of the truth, and a fraudulent determination not to learn 
it. If, in short, there is not actual notice, that the properly is in some 
way afl'ected, and no fraudulent turnings away from a knowledge of the 
facts, \\hich the res grsla would suggest to a prudent mind ; if mere 
want of caution, as distinguished from fraudulent and wilful blindiriss, ia 
all that can be imputed to the purchaser, — then the doctrine of construc¬ 
tive notice will not apply; there the purchaser will in Equity be con¬ 
sidered, as in fact he is, a bond fide purchaser without notice. This is 
clearly Sir Edward Sugden’s opinion (Vend. & Purch. Vol. 3, p. 471, 
4?2, E(J. 10) ; and with that sanction I have no hesitation in saying it is 
mine also.” Affirmed on appeal, 1 Phillips, 244. See also Gibson vP 
Ingo, 6 Hare, li. 112 ; Farrow v. Rees, 4 Beav. 18 ; Taylor v. Baker, 

5 Price, 30 > ; Penny r. Watts, 1 Mac. & G. 150. 

^ Hewitt i\ Loosemore, 9 Eng. Law & Eq. R. ■''5; Rogers i\ Jones, 

8 New Plamp. 204 ; Griffith n. Griffith, 1 Hoff. Ch. R. 153. 

2 Ibid. ; Cuyler v, Brandi, 2 Cain. Cas. in Err. 326; 2 I^onbl. Eq, B. 2, 

ch. 6, ^ 3, note (tn) ; Eyre r. Dolphin, 3 & Beati. 301, 302. 

3 2 Fonbl. Eq. B. 3, ch. 3, ^ 1, note (b); Mertins v. Jolliffe, Ambler, R. 
311, 314 ; Marr v. Bennett, 2 Ch. Cas. 246 ; Sugden on Vendors, ch. 16 ; 
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derives his power.^ Indeed, the doctrine is still broad¬ 
er; for, whatever is sufficient to put a party upon 
inquiry, (that is, whatever has a reasonable certainty 
as to time, place, circumstances, and persons,) is, in 
Equity, held to be good notice to bind him.® Thus, 
notice of a lease will be notice of its contents.® So, if 
a person should purchase an estate from the owner,' 
knowing it to be in, ihe possession of tenants, he is 
bound to inquire into the estate^ which these tenants 
have, and, therefore, he is affected with notice of all 
the facts as to their estates.® 


2 Fonbl. Eq. B. 2, cli. 6, ^ 3, anJ note (;/«) ; Com. Di^. Chancery, 4 C. 2. 
This doctrine, however, is to be received with some qualifications. For if 
a man purchases an estate under a deed, which happens to relate also to 
other lands not comprise<i in that purchase, and afterwards he purchases 
the other lands, to which an apparent title is made, independent of that 
deed, the former notice of the deed will not itself alfecl him in the second 
transaction ; for he was not bound to carry in his recollection those parts 
of a deed which had no relation to the particular purcha.'e he was then 
about to make, nor to take notice of more of the deed than alfecied his 
then purchase. Hamilton v. Uoyal, 2 Sch. & Lefr. 327. Ig sh(»rt, he is 
bound to lake notice of those things only in the deed^which aflect his 
present purchase, not any future purchase. Merlins o. Joliifl'e, Ambler, 
K. 3il. 

1 2-Fonbl. Eq. B. 2, eh. 6, § 3, note (jn) ; Id. B. 3, ch. 3, ^ 1, note (h) ; 
Mead V. Lord Orrery, 3 Atk. 238; Drapers’ Company v. Yardloy, 2 Vein. 
K. 602 ; Daniel v. Kent, 1 Vern. R. 319; Jackson c. Nealy, 10 Jolins. R. 
374 ; Sugden on Vendors, ch. 17, ^ 2. 

2 2 Fonbl. Eq. B. 2^ ch. 6, ^ 3, and note (//i) ; B. 3, ch. 3, ^ 1, and n(^ 

i j); Smith v. Low, 1 Atk. 490; Ferrars Cherry, 2 Vern. R. 3^* 
laniels v. Davison, 16 Ves. 250 ; Howanli v. Deem, 1 Eden, R. 351, and 
Mr. Eden’s note, ib.; Sterry v. Arden, 1 Johns. Ch. R. 267; Surman v, 
Barlow, 2 Eden, R. 167; Parker v. Brooke, 9 Ves. 583; Green r. Slayter, 

4 Johns. Ch. R. 38; Eyre v. Dolphin, 2 B. & Beatt. 301, 302; Com. Dig. 
Chancery, 4 C. 2. 

3 Hall V. Smith, 14 Ves. 420. 

^ [See Bayiiard v. Norris, 3 Gill, 468; Dahl v. Page, 2 Green, Ch. R. 
143.1 

^ Taylor v. Stibbert, 2 Ves. jc. 440; Spunnerr. Walsh, 10 Irish Eq. R. 
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§ 400 a. But, in a great variety of cases, it inust 
necessarily be matter of no inconsiderable doubt and 
difliculty to decide what circumstances are sufficient to 
put a party upon inquiry. Vague and indeterminate 
rumor or suspicion, is quite too loose^and inconvenient 
in practice, to be admitted to be sufficient.* But there 
will be found almost infinite gradations of presumption 
between such rumor, or suspicion,* and that certainty as 
to facts, which no mind could hesitate to pronounce 
enough to call for further inquiry, and to put the party 
upon’ his diligence. No general rule can, therefore, be 
laid down to govern such cases. Each must depend 
upon its own circumstances.® There is no case which 
goes the length of saying, that a failure of the utmost 
circumspection shall Jiave the same effect of postponing 
a party, as if he were guilty of fraud or wilful neglect, 


380; Daniels v. Davison, 1C Ves. 249, 252; Smith v. Lovir, 1 Aik. 489; 
Allen r. Anthony, 1 Meriv. R. 202 ; 2 Fonbl. Eq. B. 2, ch. 6, ^ 3, and 
note (w?) ; Meux v. Malthy, 2 Swanst, 281; Chesterman v. Gardner, 5 
Johns. Ch. R. 29; llanbury v. Litchfield, 2Mylne & Keen, 629, 632, 633^. 
In this last case, the Master of the Rolls (Sir C. C, Pepys) said, “It is 
true, that where a tenant is in possession of the premises, a purchaser 
lias implied notice of the nature of his title. But, if, at the time of his 
purchase, the tenant in possession is not the original lessee, but merely 
holds under a derivative lease, and has no knowledge of the covenant con^ 
tained in the original lease, it has never been construed want of diie dili¬ 
gence in the purchaser, which is to fix him wdth implied notice, if he does 
nQfl||arsue his inquiries through every derivative lesAc, until he arrives 
at tne person entitled to the original lease, which can alone convey to him \ 
information of the covenant.” See, also, Flagg v. Marin, 2 Sumner, R. 
486, 554, 555; Blaisdell v. Stevens, 16 Vern. R. 179; 17 Id. 329; West- 
ervelt v. HufiT, 2 Sandf. 98; Hood v. Fahnstock, 1 Barr, 470. 

1 Sugden on Vendors, ch. 17; Wildgrove r. Wayland, Godb. R. 147; 
Jolland r. Stainbridge, 3 Ves. 478. 

2 See 2 Fonbl. Eq. B. 3, ch. 3, ^ 1, note (h)] Eyre v. Dolphin, 2 B. & 
Beatt. 301; Hinc o. Dodd, 2 Aik. 275. See Jones v. Smith, The English 
Jurist, May 27lh, 1845, p. 431; Flagg v. Mann, 2 Summer, R. 489, 649, 
560. 
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or had positive notice.^ And, although a mistake of 
law, lipoa the construction of a deed or contract, will 
not alone discharge a purchaser from the legal elfocts 
of notice of such deed or contract; yet there may be 
a case of such doubtful Equity under the circumstances, 
that it ought not to be enforced against such a pur- 
chaser.2 The mere fact, that the assignees of an insol¬ 
vent debtor have made a sale of the estate at auction, 
under cirv^umstances of negligence on their part, will 
not affect the purchaser with notice, as such circum¬ 
stances are collateral to the question of title. Even if 
before he takes the conveyance, he have notice of such 
circumstances, yet if he have "purchased lon& fide, his 
title is not necessarily voidable. But the question 
must depend in a great measure upon this, w'hether the 
conduct of the assignee be such a gross and palpable 
breach of duty as ought justly to avoid the sale.^ 

§ 401. How far the registration of a conveyance, in 
countries where such registration is authorized and 


required by law, shall operate as constructive notice to 
subsequent purchasers, by mere presumption of law, 
independent of any actual notice, has been much discus¬ 
sed both in England and in America. It is not doubted 
in either country that a prior conveyance, duly regis¬ 
tered, operates to give full effect to the legal and equi¬ 
table estate conveyed thereby, against subsequent con¬ 
veyances of the same l^al and equitable estate.^ |pt 


► __ 


1 Plumb u. Fluitt, 2 Anst. R. 433, 440. Stie Dey v. Dunham, 2 Johns. 
Ch. R. 190, 191; llewitt r. Loosemore, 9 Eng. Law & Eq. R. 35; Worth¬ 
ington v. Morgan, 16 Sim. 547. 

2 Cord will V. Mackrill, 2 Eden, R. 341, 348 ; Parker v. Brooke, 9 Ves. 
583, 688; 2 FonbJ. Eq. B. 2, ch. 6, § 3, and note; Bovey v. Smith, 1 Vein. 
144, 149; Walker V. Smallwood, Amb. R. 676. 

3 Borreli v. Dunn, 2 Hare, R. 450 to 455. 

4 Wrightson y. Hudson, 2 Eq. Abr. 609, PJ. 7. 
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the question becomes iiilportant as to other collateral 
effects, such as defeating the right of tacking of mort¬ 
gages, and other incidentally accruing equities between 
the different purchasers. For, if the mere registry, in 
such cases, without actual knowledge of the conveyance,' 
operates as constructive notice, it shuts out many of 
'those equities which otherwise might have an oblig.atory 
priority.^ It has been truly remarked, that there is a 
material difference between actual notice, and the ope¬ 
ration of the Registry Acts. Actual notice may bind 
the conscience of the parties ; the operation of the 
Registry Acts may bind their title, but not their con¬ 
science.® 

§ 402. In England, the doctrine seems at length to 
bo settled, that the mere registration of a conveyance 
shall not be deemed constructive notice to subsequent 
purchasers, but that actual notice must be brought home 
to the party, amounting to fraud.^ The subject cer¬ 
tainly is attended with no inconsiderable difficulty. 
Some learned Judges have expressed a doubt, whether 
Courts of Equity ought not to have said, that in all 
cases of a public registry, which is a known depository 
for conveyances, a subsequent purchaser ought to search, 
or^be bound by notice of the registry, in the same way 
as he would be by a decree in Equity, or by a judgment 
aHaw'.'* Other learned Judges have intimated a differ- 

- ^ _ 

> Newland on Contracts, ch. 36, p. 508. 

2 Underwood v. Courtown, 3 Sch. & Lefr. 66. See Latouche v. Duu- 
saney, 1 Sch. & Lefr. 137; Day c. Dunham, 2 Johns. Ch. R. 190, 191. 

3 Wyatt V. Barwell, 19 Vcs. 435 ; Jolland v. Stainbridge, 3 Ves. 477 ; 
Com. Dig. Chancery, 4 C. I. * 

4 Morecock v. Dickens, Amb, R. 480; Hine v, Dodd, 2 Aik, 276; 

Parkhurst v. Alexander, 1 Johns. Ch. R. 399; Sugderi on Vend. ch. 
16, 17. ‘ 
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ent opinion j assigning as a reason, that if the registra¬ 
tion of the conveyance should be held constructive 
notice, it must be notice of all that is contained in the 
conveyance ; and, then, subsequent purchasers would 
be bound to inquire after the contents, the inconveni¬ 
ences of which cannot but be deemed exceedingly 
great.^ The question seems first to have arisen in a- 
case of the tacking ofanortgages^ about, the year 1730; 
and it war then decided, by Lord Chancellor King, that 
the mere registration of a second mortgage did not 
prevent a prior mortgagor from tacking a third mort¬ 
gage, when he had no actual notice of the existence of 
the second mortgage.® This decision has ever sincp 
been steadily adhered to, perhaps more from its having 
become a rule of property, than from a sense of its 
intrinsic propriety. 

§ 403. In America, however, the doctrine has been 
differently settled; and it is uniformly held, that the 
registration of a conveyance operates as constructive 
notice to all subsequent purchasers of any estate, legal 
or equitable, in the same property.® The reasoning 
upon which this doctrine is founded is the obvious 
policy of the Registry Acts, the duty of the- party 
purchasing under such circumstances, to search for 
prior incumbrances, the means of which search ar,e 
within his power, and the danger (so forcibly alluded 
to by Lord Hardwicke^ of letting in parol proo.iBf 


1 Latonche v, Duneaney, 1 Sch. & Lefr. 157; Underwood v. Courlown, 
2 Schr. & Lefr. 64, 66 j Penlland v, Stokes, 2 B. & Beat. 75. 

9 Bedford v. Backhouse, 2 Eq*. Abridg*. 615, Pi. 12 ; S. P. Wrighlson 
V. Hudson, 2 Eq. Abridg. 609, PI. 7; Caior v. Cooly, 1 Cox, H. 182; 
Wiseman v, Westland, I Y. & Jerv. 117. 

3 Parkhurst ». Alexander, 1 Johns. Ch. R. 394; Schutt v. Large, 0 Barb. 
373. 
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notice, or want of notice, of the actual existence of the 
conveyance.’ The American doctrine certainly has the 
advantage of certainty and universality of application; 
and it imposes upon subsequent purchasers a reasonable 
degree of diligence only in examining their titles to 
estates.* 

• § 404. But this doctrine, as to the registration of 
deeds, being constructive notice to all subsequent pur¬ 
chasers, is not to be understood of all deeds -and con¬ 
veyances which may be de facto registered, but of such 
only as are authorized and required by law to be regis¬ 
tered, and are duly registered in compliance with law. 
If they are not authorized or required to be regis¬ 
tered,* or the registry itself is not in compliance with 
the law,^ the act of registration is treated as a mere 
nullity; and, then, the subsequent purchaser is atfected 
only by such actual notice, as would amount to a fraud.* 

§ 405. It is upon similar grounds, that every man 
is presumed to be attentive to what passes in the 
Courts of Justice of the state or sovereignty where 
lie resides. And, therefore, a purchase made of pro¬ 
perty actually in litigation, pendente Be, for a valuable 


1 nine V. Dodd, 2 Aik. 275. 

3 Johnson v. Strong, 2 Johns. E. 510; Frost v. Beekman, 1 Johns. Ch. 
R. 288, 209; S. C. 18 Johns, R. 644, Parkhusi v. Alexander, 1 Johns. Cli. 
R^g||4. —The better opinion also seems to be, thatxhe registration of an 
eqMfble mortgage, or title, or incumbrance, is notice lo a subsequent 
purchaser, as much as if it were a legal eecurity or title. Parkhurst r. 
Alexander, 1 Johns. Ch. R, 398, 399, and the cases there cited. 

3 Villard v. Roberts, I Strobh. Eq. 393; Lewis v, Baird, 3 MeLean, 
56. 

4 Tillman v. Cowand, 12 S. & M. 262. 

5 Ibid.; Underwood v, Courtown, 2 Sch. & Lefr. 68; Latoucher. Dun- 
saney, 1 Sch. & Lefr. 157; Asior r. Wells, 4 Wheat. R. 466; Frost 
V. Beekman, 1 Johns. Ch. R. 300; Lessee of Heisler v. Former, 2 Binn. 
R. 40; Farmer’s Loan Trust Co. v. Malby, 8 Paige, R. 361. 

38* 



450 EQUITY JURISPRUDENCE. [CH. VII. 

t 

consideration, and without any express or implied 
notice in point of fact, affects the purchaser in the 
same manner as if he had such notice; and he will- 
accordingly be bound by the judgmenf or decree in 
the suit.* 

§ 406. Ordinarily, it is true, that the decree of a 
Court binds only the parties and their privies in re¬ 
presentation or estatQ, But he who purchases during 
the pendency of a suit, is held bound by the decree 
that may be made against the person from whom he 
derives title. The litigating parties- are exempted 
from taking any notice of the title so acquired; and 
such purchaser need not be made a party to the suit.® 
Where there is a real and fair purchase, without any 
notice, the rule may operate very hardly.® But it is a 
rule founded upon a great public policy; for, other¬ 
wise, alienations made during a suit might defeat its 
whole purpose, and there would be no end to litiga¬ 
tion.* And hence arises the maxim, Pmdcnle litc, nihil 
innovetur; the effect of which is not to annul the 
conveyance; but only to render it subservient to 


1 Com. Dig. Chancery, 4 C. 3 and 4 ; 2 Fonbl. Eq. D. 2, ch. 6, ^ 3, 
note (n) ; Sorrell v. Carpenter, 2 P. Will. 482; Worsley u. Earl of 
Scarborough, 3 Atk. 392 ; Bishop of Winchester v, Paine, 11 Ves. 191; 
Garth r. Ward, 2 Atk. 175 ; Mead v. Lord Orrery, 3 Aik. 242; Gaskeld 
V. Durdin, 2 B. & Bealt. 169; Moore v, Macnamara, 2 B. & Beau. 186 ; 
Murray v. Ballou, 1 Johns. Ch, R. 660. [See Lewis r. Mew, 1 StrcJih. 
Eq. R. 180; Price v. White, 1 Bailey’s Eq. 11. 244, that the pleadings in 
the suit pending should direct a purchaser’s attention to the identity of the 
properly.] 

2 Bishop of Winchester v* Paine, 11 Ves. 197 ; Metcalf v/ Pulverloft, 
2 V. & Beam. 205. 

3 2 P. Will. 483; Story on Equity Plead. ^ 156, 351; 2 Story on 
Equity Jurisp. ^ 008. 

4 Co. Liu. 224 I ; Metcalf v. Pulveitoft, 2 V, & Beam. 199 ; Gaskeld 
V. Durdin, 2 B. & Bealt. 160. 
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the rights of the parties in the litigation.^ As to 
the rights of these parties, the conveyance is treated as 
if it ifever had any existence j and it does not vary 
them.® A JBis pendens, however, being only a general 
notice of an equity to all the world, it does not affect 
any particular person with a fraud, unless such person 
had also special notice of the title in dispute in the 
suit.® If, therefore, the right t» relief in Equity de¬ 
pends upon any supposed cooperation in a fraud, it is 
indispensable to establish an express or direct notice 
of the fraudulent act. And although, aS' we have 
seen, a registered deed will be postponed to a prior 
unregistered deed, where the second purchaser had 
actual notice of the first purchase j yet the doctrine 
has never been carried to the extent of making a Lis 
pendens constructive notice of the prior unregistered 
deed ; but actual notice is required.^ 

§ 407, In general, a decree is not constructive 
notice to any persons, who are not parties or privies 
to it; and, therefore, other persons are not presumed 
to have notice of its contents. But a person, who is 
not a party to a decree, if he has actual notice of it, 
will be bound by it; and if he pays money in oppo¬ 
sition to it, he will be compelled to pay it again.® 
And a purchaser, having notice of a judgment, will be 


1 Ibid. 

2 Ibid.; BUbop of Winchester c, Paine, 11 Vcs. 107; Murray v. Bal¬ 
lou, 1 Johns. Ch. R. 566 ; Murray ». Finstcr,e Johns. Ch. R. 155 ; Griffith 
V. Griffith, 1 Hoir. Ch. R. 153, 

3 Mead v. Lord Orrery, 3 Atk. 242, 243; 2 Fonbl. Eq. B. 2, ch. 0, ^ 3, 
note (n); Id. B. 3, ^ 1, note (6). 

4 Wyatt V. Batwell, 19 Yes. 439; Newman t>. Chapman, 2 Rand, 93. 

5 2 Fonbl. Eq. B. 2, ch. 6, § 3, nolo (n); Harvey v. Montague, 1 Vern. 
R. 57 ; Sugden on Vend. ch. 17, $ 1, 2. 
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bound by it, although he has not been docketed, so as 
to secure the priority of lien and satisfaction, attached 
to judgments.* 

§ 408. To constitute constructive notice, it is not 
indispensable that it should be brought home to the 
party himself. It is sufficient, if it is brought home to 
the agent, attorney, or counsel of the party; for, in 
such cases the law presumes notice in th^ principal, 
since it ivould be a breach of trust in the foripcr, not 
to communicate the knowledge to the latter.® But, 
in all these cases, notice to bind the principal, should 
bo notice in the same transaction, or negotiation; for, 
if the agent, attorney, or counsel was employed in the 
same thing by another person, or in another business 
or affair, and at another time, since which he may have 
forgotten the facts, it would be unjust to charge his 
present principal, on account of such a defect of me¬ 
mory.® It was significantly observed by Lord Ilard- 
wicke, that if this rule were not adhered to, it would 
make the titles of purchasers and mortgagees depend 
altogether upon the memory of their counsellors and 
agents; and oblige them to apply to persons of less 
eminence as counsel, as being less likely to have no¬ 
tice of former transactions. 


1 Davis V. Earl of Strathmore, 16 Ves. 419. 

2 Com. Dig. Chancery, 4 C. 5 and 6 ; 2 Fonbl. Eq. B. 2, ch. 6^ ^ 4 ; 
Sheldon r. Cox, 2 Eden, R. 221, 228 ; Jennings v, Moore, 2 Vern. R. 
6(19; Sugden on Vendors, ch. 17 ; Astor v. Wells, 4 Wheat. R. 466. 

3 Com. Dig. Chancery, 4 C. 6 and 6, and cases before cited ; Fitzge¬ 
rald V, Falconberg, Fitzgibb. R. 211. 

4 Warwick v, Warwick, 3 Atk, 294 ; Worsley v. Earl of Scarborough, 
3 Aik. 392 ; Lowther v. Carlton, 2 Atk. 242, 392. — But notice to a so¬ 
licitor in one transaction, which is closely followed by and connected with 
another, so as clearly to give rise to a presumption that the prior trans¬ 
action was present in his mind, and that he could not have forgotten it, 
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§ 408 a. Although the general rule, that notice to 
the agent is notice to the principal, is well established, 
yet there arC some nice cases which may arise in the 
application of the rule. Thus, for example, suppose 
the case of a corporation acting by a board of directors, 
or trustees, or other officers or agents; the question 
'm.ay arise, whether notice to one of the board of facts 
unknown to jail the others, will bind the corporation, or 
whether the notice should be offered to the board 
itself, or a majority of them. The authorities on this 
point do not seem entirely in harmony.* 

§ 409. The doctrine, which has been already stated, 
in regard to the effect of notice is strictly applicable 
to cveiy purchaser, whose title comes into his hands, 
affected with such notice. But it in no manner affects- 
any such title, derived from another person, in whose 
hands it stood free from any such taint. Thus, a pur¬ 
chaser with notice may protect himself by purchasing 
the title of another bona fide purchaser for a valuable 
consideration without notice; for, otherwise, such bmi& 
fide purchaser ivould not enjoy the full benefit of his 
own unexceptionable title.® Indeed, he W’ould be de¬ 
prived of the marketable value of such a title; since it 
would be necessary to have public notoriety given to 
the existence of a prior incumbrance, and no buyer 
could be found, or none except at a depreciation equal 
to the value of the incumbrance. For a similar reason, 


is constructive notice to Iiis client. A fortioTiy \{ it is clear that, at the 
lime of the second transaction, the first was fully in his mind. Hargraves 
0 . Roihuell, 2 Keen, R. 154, 159, 

* See Story on Agency, ^ 140 d, 140 Commercial Bank o. Cunning* 
ham, 24 Pick. R, 97H; Porter w. Bank of Rutland, 19 Verm. 410. 

2 1 Foribl. Eq. B. 2, ch. 6, ^ 2, note (i) ; Miif. Plead, by Jeremy (1097,) 
p. 278 (4ih edit.); Com. Dig. Chancery, 4 A. 10; 4 1. 3 *, 4 I. 4; 4 1. 11* 
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if a person who has notice, sells to another who has no 
notice, and is a hona fide purchaser, for a valuable con¬ 
sideration, the latter may protect his title, although it 
was affected with the Equity arising from notice, in 
the hands of the person from whom he derived it j for, 
otherwise, no man would be safe in any purchase, but 
would be liable to have his own title defeated by secret' 
, equities, of which he eould have no possible means of 
making a discovery. 

§ 4ip. This doctrine, in both of its branches, has 
been settled for nearly a century and a half in Eng¬ 
land; and it arose in a case in which A purchased an 
estate, with notice of an incumbrance, and then sold it 
to B, who had no notic.^; and B afterwards sold it to 
C, who had notice; and the question W'as, whether the 
incumbrance bound the estate in the hands of C. The 
then Master of the Rolls' thought, that although the 
Equity of the incumbrance was gone, while the estate 
was in the hands of B, yet it was revived upon the 
sale to C. But the Lord Keeper reversed the deci¬ 
sion, and held that the estate in the hands of C was 
discharged of the incumbrance, notwithstanding the 
notice of A and C.* This doctrine has ever since been 
adhered to as an indispensable muniment of title.® 
And it is wholly immaterial of what nature the Equity 
is, whether it is a lien, or an incumbrance, or a trust, or 
any other claim; for a hona fide purchase of an estate, 


1 Harrison v. Forlli, Free. Ch. 61; S. C. 1 Eq. Abridg. Notice, A. 0, 
p. 331. 

2 2 Fonbl. Eq. B. 2, ch. C, ^'2, note (i ); Brandlyn v. Ord, 1 West, R. 
512; S. C. l Alk. 571; Lowlher r. Carlton, 2 Aik. 242 ; Ferrars v. 
Cherry, 2 Vern. 383; Merlins v. JolifTe, Atnbl. R. 313 ; SSweet v. Soulh- 
coic, 2 Rro. Ch. R. 66 ; McQueen v, Farquhar, 11 Ves, 477,476; Btacken 
V, Miller, 4 Watts & Serg. 102. 
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for a valuable consideration, purges away tho Equity 
from the estate, in the hands of all persons, who may 
derive title under it, with the exception of the original 
party whose conscience stands bound by the violation 
of his trust and inpditated fraud. But, if the estate 
becomes revested in him, the original Equity will re* 
•attach to it in his hands.^ 


-_ 

1 2 Fonbl. Eq. B. 2, cli. 6, § 2, note (*), and cases before cited ; and 
Kennedy v. Daly, 1 Sch, & Lefr. 379 , Bumpiis r. Plattner, 1 Johns. 
Cli. R. 219; Jackson V. Henry, 10 Johns. R. 185; Jackson tv Given, 
8 Johns. R. 573; Demarcst v, Wyncoop, 3 Johns. Ch. R. 117 ; Alexander 
V. Pendleton, 8 Cranch, R. 402; Ingram v. Pelham, Ambl. R. 153; 
Fitzsimmons v, Ogden, 7 Cranch, 218. — The rule adopted in Equity, in 
favor of bona fide purchasers without notice, not to grant any relief 
against them, is founded, as we have seen, upon a general principle of 
public policy. Wallwyn Lee, 9 Ves. R. 24. It is not, however, ab¬ 
solutely universal; for it has been broken in upon in two classes of cases. 
In the first place, it is not allowed in favor of a judgment creditor, who 
has no notice of the plaintiff’s Equity. This appears to proceed upon 
the principle that such judgment creditor shall be deemed entitled merely 
to the same rights as the debtor had, as he comes in under him, and not 
through him; and upon no new consideraiion, like a purchaser. Burgh 
r. Burgh, Rep. Temp. Finch, 28. In the second place, it is not allowed 
in favor of a bond fide purchaser without notice, against the claims of a 
dowress, as such. Williams r. Lambe, 3 Brown, Ch. Rep. 204. This 
last exception is apparently anomalous; and has been established upon 
the disiihciion, that the protection of a bond fide purchaser does not apply 
against a party plaintiff, seeking relief upon the ground of a legal title, 
(such as Dower is,) but only against a party plaintiff, seeking a relief upon 
an equitable title. The propriety of the distinction has been greatly 
questioned. It has been impugned by Lord Rosslyn, in Jerrard v, Saun¬ 
ders, (2 V>s. jr. 454.) The case of Burlare Cook, (2 Freem. R. 21,) 
and Parker t*. Blyihmore, (2 Eq. Abridg. 79, pi. 1,) are against it. 
Rogers i;. Lode, (2 Freem. R. 84.) and the abov« case of Williams tv 
Lambe, are in its favor. Mr. Sugden doubts the correctness of the dis¬ 
tinction. Sugden on Vendors, ch. 18, sub finem^ (9lh edit). On the 
other hand Mr. Belt maintains its correctness. Bell’s note (1) to 3 
Brown, Ch. R. 264. So does Mr. Beames (Beam. PI, Eq, 244, 245,) 
and Mr. Roper, also, in his work on Husband and Wife, Vol. 1,'446, 
447. Mr. Hovenden, in his note to 2 Freem. R. 24, acquiesces in it. 
See also Medlicott v. O’Donel, 1 B. & Beatt. 171. See also Miif. 
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§ 411. Indeed, purchasers of this sort are so much 
favored in Equity, that it may be stated to be a doc¬ 
trine now generally established, that a hona fide pur¬ 
chaser for a valuable consideration, without notice of 
any defect in his title at the time of his purchase, may 
lawfully buy in any statute, mortgage, or other incum¬ 
brance upon the same estate for his protection. If he ■ 
^can defend himself.by any of them at law, his adver¬ 
sary will have no help in Equity to set these incum¬ 
brances aside ; for Equity will not disarm such a pur¬ 
chaser ; but will act upon the wise policy of the Com¬ 
mon Law, to protect and quiet lawful possessions, and 
slrengtheu such titles.' e shall have occasion, here¬ 
after, in various cases, to sec the application of this 
doctrine. 

§ 412. And this naturally leads us to the considera¬ 
tion of the equitable doctrine of tacking, as it is tech¬ 
nically called, that is, uniting securities, given at difle- 
rent times, so as to prevent any intermediate pur¬ 
chasers from claiming a title to redeem, or otherwise to 
discharge one lien, which is prior, without redeeming 
or discharging the other liens also, w’hich are subse¬ 
quent to his own title.^ Thus, if a third mortgagee, 


Plead. I'lq. by Jeremy, p. 274, note (^/), (4lli edit). The same distinction 
was expiessly alTirtned in Collins r. Archer, 1 Russ. & Mylne, 292. 
There is a peculiarity in the case of a dowress, which operates nj?ainsi 
her, and, upon this point of notice, is proper to be moniioned. Tliou^rh 
notice of the title w ill protect every other interest in the inheritance, it 
will not protect hers. '•]\Iaundrell w Maundrell, 10 Xqs. 271, 272 : Wynn 
n. Williams, 5 Ves. 130; Mole v. Smith, Jacob, R. 497; Swaiinock v. 
Lifford, Ambl. R. 0; S. C. Co. Lilt. 208 a; iJutler’a note (105) ; Radnor 
V. Yandcrberidy, Show. Pari. Cas. 69; Ante, ^57 a; Posr, § 434, 437. 
630, 631. 

1 2 Fonbl. J]q. B. 3, ch. 2, § 3; Com. Dig. Chancery, 4 A. 10; 4 I. 3 ; 
4 I. 11; 4 W. 29. 

2 Jeremy on Equity Jurisd. B. 1, ch. 2, § 1, p. 188 to 191. 
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without notice of a second mortgage, should purchase 
in the first mortgage, by which he would acquire the 
legal title, the second mortgagee would not be per¬ 
mitted to redeem the first mortgage without redeeming 
the third mortgage also; for, in such a case. Equity 
tacks both mortgages together in his favor. And, in 
’such a case, it will make no difference, that the third 
mortgagee, at the time of purchasing the first -mort¬ 
gage, had notice of the second mortgage; for ho is still 
entitled to the same protection.^ 

Ml3. There is, certainly, great apparent hardship 
iu this rule; for it seems most conformable to natural 
justice, that each mortgagee should, in such a case, be 
paid according to the order and priority of his incum¬ 
brances.^ The general reasoning, by which this doc¬ 
trine is maintained, is tliis. In ffqvali jure, mcUor cst 
comliUo qjosmlcnlis. Where the Equity is equal, the 
Law shall i)revail; and he that hath only a title iu 
Equity shall not prevail against a title by Law and 
Equity in another.'^ But, however correct this reason¬ 
ing may bo when rightly applied, its applicability to 
the case stated may reasonably be doubted. It is 
assuming the whole case, to say, that the right is 
c([ual, and the Equity is equal. The second mortga- 


^ 2 Fonbl. l<iq. B. 3, cli. 2, ^ 2, and notes (/>), (e) ; Com. Big. Chan¬ 
cery, 4 A. 10; Marshv. Lee, 2 Vent. K. 337, 338; S. C. 1 Ch. Cas. 
1G2; Mauiulrcll v. Maiindrell, 10 Ves. 200; 270; IMorett Parke, 2 Aik. 
53, 54; IMatlhcws v, Cartwright, 2 Atk. 347; Bobinson v. Davison, 1 
Bro. Ch. 11. 03; Newland on Contracts, ch. 30, p, 515; Siigden on V’en- 
dors, ch. 16, 17 ; Powell on Mortgages, Vol. 2, p. 551, IMr. Coventry's 
note (A). 

2 Brace v. Duchess of Marlborough, 2 P. Will. 492; Lowlhian u. 
Ilasel, 3 Bro. Ch. R. 163. 

3 Jeremy on Equity Jurisd. B. 1, ch. 2, 1, p. 188 to 192, (4th edit.) ; 

2 EonbK Eq. B. 3, ch. 3, ^ 1, and notes. 
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gee has a prior right, and at least an equal Equity; 
and then the rule seems justly to apply, that, where 
the equities arc equal, that title which is prior in time, 
shall prevail; Qid prior est in tempore, potior est in 
jure} 

§ 414. It has been significantly said, that it is a 
plank, gained by the third mortgagee, in a shipwreck, 
tabula in nmfragio} But, independently of the inap¬ 
plicability of the figure, which can justly apply only 
to cases of extreme hazard to life, and not to mere 
seizures of property, it is obvious, that no man can 
have a right, in consequence of a shipwreck, to convert 
another man’s property to his* own use, or to acquire 
an exclusive right against a prior owner. The best 
apology for the actual enforcement of the rule is, th.at 
it has been long established, and that it ought not now 
to be departed from, since it has become a rule of pro¬ 
perty. 

§ 415. Lord Ilardwicke has given the following ac¬ 
count of the origin and foundation of the doctrine. 
“ As to the Equity of this Court, that a third incum- 


* Mr. Chancellor Kent, in liis learned Commentaries, has expressed a 
strong disapprobation of the doctrine of tacking. “ There is,'’ sayb he, 
‘‘ no natural Equity in tacking, and when it supersedes a prior incum¬ 
brance, It works manifest injustice. By acquiring a still more antecedent 
incumbrance, the junior party acquires by substitution, the riglils of the 
first incumbrancer over llie purchased security, and lie justly acquires 
nothing more. The doctrine of tacking is founded on the assumption of 
a principle which is not true in point of fact; for, as between A, whose 
deed is honestly acquired, and recorded to-day, and B, whose deed is with 
equal honesty acquired, and recorded to-morrow, the equities upon the 
estate are not equal. Jle who has been fairly prior in point of lime, has 
the better Equity, for lie is prior in point of right.” 4 Kent, Comm. 
Lect. 5fi, p. 178, 179, (4th edit.) 

2 Marsh v. Lee, 2 Vent. 337 ; Wortlcy r. Birkhcad, 2 Ves. 574 ; Brace 
V. Duchess of Marlborough, 2 P. Will. 491. See Post, ^ 421, a. 
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brancer, having taken his security or mortgage without 
notice of the second incumbrance, and then, being 
jiuisne, taking in the first incumbrance, shall squeeze 
out and have satisfaction before the second; that 
Equity is certainly established in general; and was so 
in Marsh v. Lee, by a very solemn determination by 
’Lord Hale, who gave it the term of the creditor’s iah- 
Ilk in nanfragio. That is the leading case. Perhaps it 
might be going a good way at first ; but it has been 
followed ever since; and, I believe, was rightly settled 
only on this foundation by the particular constitution 
of the law of this c(®ntry. It could not happen in 
any other country but this; because the jurisdiction of 
Law and Equity is administered here in different 
Courts, and creates different kind of rights in estates. 
And, therefore, as Courts of Equity break in upon the 
Common Law, where necessity and conscience require 
it, still they allow superior force and strength to a 
legal title to estates; and, therefore, where there is a 
legal title and Equity on one side, this Court never 
thouglit fit, that, by reason of a prior Equity against a 
man, who had a legal title, that man should be hurt; 
and this, by reason of that force, this Court necessarily 
and rightly allows to the Common Laiv and to legal 
titles. But, if this had happened in any other country, 
it could never have made a question; for, if the Law 
and Equity are administered by the same jurisdiction, 
the rule, Qiti prior cst tempore, potior est in jure, must 
hold.”! 


* Wortlcy r. Birkhcad, 2 Ves. 573. The same quotation is in 3 Fonbl. 
Eq. 304, B. 3, ch. 2, § 3, in n. (c). — Mr. Coventry, in his valuable notes 
to Powell on Mortgages (Vol. 2, p. 451, note,) supposes, that the English 
law on this subject is sanctioned by the Civil Law. In this view of the 
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§ 416. ladced, so little has this doctrine of tacking 
to commend itself, that it has stopped far short of the 


matter he is entirely mistaken. The Civil Law admits no such principle 
as lacking^; the general rule is, Qui prior est in tempore, potior est in 
jure. There arc two acknowledged exceptions; one, where the first in- 
ciim1»r<iiJc*L'r consents to the second pledge, so as to give a priority ; an¬ 
other is, where the scconf\ pltvlge is for money to preserve the property. 
The doctrine of the Civil Law, referred to by Mr. Coventry, simply gives 
to a iliird moi’tgagee, paying off’ a first mortgage, the same priority, by 
vv.'iy of subslitiitioii, whicli the fust mortgagee had. It does not change 
tlic lights of the third mortgagee, as to his own mortgage. So the doc¬ 
trine IS stated in the Pandects, (incorrectly referred to by Mr. Coventry,) 
and so is the doctrine of Domat, in the pa.Ago cited. See Dig. Lib. i20, 
tit. 4, 1. 10; 1 Domiit, B. 3, tit. 1, ^ 3, art. 7, and Id. ^ 6, art. G, 7 ; 
Pothier, Pand. Jab. 20, tit. 4 ^ 1, n. 1 to 32, and especially n. 10, 11, 
Cod. Lib. 8, tit. 18, 1. 1,5. The language of the Civjl Law, in the prin¬ 
cipal passagd Cited is ; Plane, cum teriias creditor pniiiiim do sua pecuriia 
dimibit, in locum ejus pub.stituiuir in ca ([uantilatc, qiiam brqv'riori ex- 
solvit. Dig. Lib. 20, tit. 1, I. 10. In Fonblanqne’s Equity (2 Eonbl. B. 
3, cli. 1, 0, p. 272,) it is said in the text: ‘‘By the Civil Law the mort¬ 

gage is ]/iopeiJy a f ocurily only fur iJie debt itself, for which it was given, 
and the consequences of it, as the principal sum and interest, and the 
costs and damages laid out in ])rescrving it.” Tlie passage, on whicli 
reliance is had for this purpose, is the Dig. Lib. 13, lit. 7, 1. 8, ^ 5. Cum 
pignus c V pactiune \cniio j^olest, non suliiin oh sorlem non solutam venire 
poterit, sod oh c.Ttcra quciiuc, vcluti usuras, ct qiia^ in id impensa sunt. 
Mr. Brown, in his Treatise on the Civil Law, (Vol. 1, B. 2, ch. 4, p. 
202,) deduces the conclusion that Mr. I unblanquc intended to say, that it 
(lid not involve such effects, as lliat the heir of a mortgagor, also indebted 
by a bond to the mortgagee, should not redeem without also paying the 
bond debt, and such like provisions known to our Courts of Equity. In 
this Mr. Brown thinks Mr. Fonblanque is incorrect; and he relies on the 
text of the Code (Cod. Lib. 8, tit. 27,1. 1); At si in possessione fueris 
eonstitutus ; nisi ea quoque pccunia tibi a debitore reddatur vcl offeratur, 
quLO sine pignore debetur, earn restituere propter excepiionem doli mail 
non cogeris. Jure enim conlcndis, debitores earn solam pccuniam, cujus 
nomine ea pignora obligaveruiit, offerentes audiri non oportere, nisi pro 
ilia etiam satisfecerint, quam mutuam siinpliciter acccpcrunt. Quod in 
secundo creditore locum non habet; nec oniin nccessitas ei imponilur chi¬ 
rograph a riu in etiam dcbitum priori credituri oflerre. It is apparent that 
this passage merely respects the right of a mortgagee to tack, as against 
bis own debtor, a second loan without security, when his debtor seeks to 
redeem. It docs not touch the case of lacking, so as to cut out an inter- 
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analogies, which would seem to justify its application;* 
and it has been confined to cases where the party, in 
whose favor it is allowed, is originally a lonA fide pur¬ 
chaser of an interest in the land for a valuable consid¬ 
eration. Thus, if a puisne creditor, by judgment, or 
statute, or recognizance, should buy in a prior mort- 
. gage, he would not be allowed to tack his judgment 
to such a mortgage, so as to cijt out a mesne. mort¬ 
gagee.® The reason is said to be, that a creditor can 
in no just sense be called a purchaser; for ho does not 
advance his money upon the immediate credit of the 
land; and, by his judgment he does not acquire any 
right in the land. lie has neither jus in re, nor jus ad 
rem ; but a mere lien upon the land, which may, or may 
not, afterwards be enforced upon it.’ But, if instead 
of being a judgment creditor, ho were a third mort¬ 
gagee, and should then purchase in a prior judgment, 
statute, or recognizance, in such case he would be enti¬ 
tled to tack both together. The reason for the diver¬ 
sity is, that in the latter case, he did originally lend 
his money upon the credit of the land; but, in the for- 


mediate incumbrancer. Domat supports the text of Fonblanque, (1 Do- 
mat, 13. 1, tit. 1, § 3, art. 4, 7, 8.) That, by the Civil Law, there can be 
a tacking' of debts, so as to cut out an intermediate incumbrance, seems 
contrary to the Dig. Lib. 20, tit. 4,1. 20 ; Pothier, Pand. Lib. 20, tit. 4, 
n. 10. See 2 Story on Eq. Jiirisp. § 1010, note, where this subject is ex¬ 
amined more at large. But see 1 Brown, Civil Law, 208, and 4 Kent, 
Comm. Led. 58, p. 136, note (a); Id. 175, 176, (4th edit.) 

' See Thorneycraft i\ Crockett, 2 House of Lords Cases, 239. 

2 2 Eonbl. Eq. B. 3, ch. 3, ^ 1, note (a) ; Id. B. 3, ch. I, § 9, and note 
(n) ; Brace v. Duchess of Marlborough, 2 P. Will. 492 to 495 ; Anon. 2 
Vcs. 262; Morret v, Paske, 2 Atk. 52,53; Ex parte Knott, 11 Ves. 
617 ; Bclchicr v. Butler, 1 Eden, B. 522, and Mr. Eden’s note ; Lacey t;. 
Ingle, 2 Ph. 413. But see Wright v. Pilling, Free. Ch. 499. 

3 Ibid ; Avorall v. Wade, Lloyd & Goold’s Rep. 252, 262. 

39* 
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mer he did not; but was only a general creditor, trust¬ 
ing to the general assets of his debtor.’ 

§ 417. The same principle applies to a first mortgagee 
lending to the mortgagor a further sum upon a statute 
or judgment. In such a case he will be entitled to re¬ 
tain against the mesne mortgagee, till both his mort¬ 
gage, and statute or judgment are paid; for he lent 
his money originally upon the credit of the land ; and 
it may v'cll bo presumed, that ho lent the farther sum 
upon the statute or judgment upon the same security, 
although it passed no present interest in the land, but 
gave a lien only.® ^ 

§ 418. And yet, such a prior mortgagee, having a 
bond debt, has never been permitted to tack it against 
any intervening incumbrancers of a superior nature 
between his bond and mortgage; nor against other 
specialty creditors; nor oven against the mortgagor 
himself; but only against his heir, to avoid circuity of 
action.® The reason given is, that the bond debt, except 


1 Ibid ; Higgin v. Lyddal, 1 Cas. Ch. 149; Mackreth v, Syramons, 15 
Ves. 354. 

2 Ibid.; Shepherd v. Tilley, 2 Aik. 352 ; Ex parto Knott, 11 Ves. G17, 
Laccy v. Ingle, 2 Phillips, Ch. 11. 413. A fortiori^ the same principle 
applies to the first mortgagee’s lending on the second mortgage; for in 
such a case he positively lends on the credit of the land, and will be 
allowed to tack against a mesne incumbrancer. Morret v. Paske, 2 Atk. 
53, 54. And even sums subsequently lent on notes, if distinctly agreed 
at the time, to be on the security of the mortgaged property, will be al¬ 
lowed lobe tacked. Matthews t;. Cartwright, 2 Atk. 347; 2 Story on 
Eq, Jurisp. § 1010, note. 

3 Parvis v. Corbet, 3 Aik. 550; Lowthian v- Ilasel, 3 Brown, Ch. R. 
163 ; Morret v. Paske, 2 Atk. 52, 53 ; Shuttleworth v, Laycock, 1 Vern. 
245 ; Coleman r. Winch, 1 P. Will. 775; Price r. Fastnedge, Ambler, 
R. 685, and Mr. Blunt’s note ; Houghton v. Troughton, 1 Ves. 86; Hearns 
V. Bance, 3 Atk. 630 ; Jones v. Smith, 2 Ves. jr., 376 ; Adams v. Claxton, 
6 Ves. 220; 2 Fonbl. Eq. B. 3, ch. 1, ^ 11 ; Id. § 9, note (u). In the 
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in the Hands of the heir, is not a charge on the land; 
and tacking ttakes place only when the party holds 
both securities in the same right. For if a prior mort¬ 
gagee takes an assignment of a third mortgage, as a 
trustee only for another person, he will not bo allowed 
to tack two mortgages together, to the prejudice of 
• intervening incumbrancers.’ Neither is a mortgagee 
permitted to tack where the ec^uity of redemption be¬ 
longs to dilferent persons, when the., mortgagee’s -title 
to both estates occurs.^ 

§ 419. It cannot he denied, that some of these dis¬ 
tinctions are extremely thin, and stand upon very arti¬ 
ficial and unsatisfactory •reasoning. The account of the 
matter given by Lord Ilardwickc,''’ is probably the true 
one. But it is a little difficult to perceive how the 
foundation * could support such a superstructure, or 


lioinan Law, rules somewhat dilTercnt prevailed. While, as wo have scon, 
tatiking' was not allowed against intermediate incumbrancers, the creditor 
himself was, as against his debtor, allowed to lack a subsequent debt con¬ 
tracted by his dcbloi after the mortgage. Ante, § 415, note, and lost, 
^ 4i20 : 'J Story on Eq. Jurisp. 1010, and note. See, also, 1 Brown, Civil 
Law, 202, and note Id. 20, 8; 4 Kent, Comm. Lect. 5<S, p. 130, and 
note;*ld. 175, 17G, ( 2d and 3d edit.) 

I Morret e. Paske, 2 Atk. 53 ; 2 Fonbl. Eq. 13. 3, cli. 1, ^ 9, and 

note (^0* 

While V. llillairc, 5 Youngc & Coll. 597, (509. 

3 Wortley v. Birkhcad, 2 Ves. 574 ; ante, § 415, p. 443. Sec Berry c. 
Mutual Ins. Co. 2 Johns. CIi. R. 603, 008. — Lord Rosslyn, in Jones y. 
Smith, (2 Ves. jr. 377,) said, “ Why a bond is not upon the same footingy 

1 do not know. It is impossible to say why a bond may not be lacked to 
a mortg’jge as well as one mortgage to another.” The asserted giound 
doubtless is, that a bond debt is no lien on the land, whereas a mortgage 
and judgment are. This may be still more distinctly shown by the rule, 
that a mortgagee of a copyhold estate cannot lack a judgment to his mort¬ 
gage ; the reason is, that a judgment docs not a/Tect or bind copyhold 
estates. Heir of Carmorc r. Parke, 6 Vin. Abridg. p 222, pi. 6 ; cited 

2 Fonbl. Eq. B. 3, ch. 1, ^ 9, and note (nl'y Jeremy on Eq. Jurisd. B. 1 , 
ch. 2, ^ 1, p. 190,191. 
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rather, why the intelligible Equity of the case, upon 
the principles of natural justice, should not be rigor¬ 
ously applied to it. Courts of Equity have found no 
difficulty in applying it, where the puisne incumbrancer 
has bought in a prior equitable incumbrance; for, in 
such cases they have declared, that where the puisne 
incumbrancer has not obtained the legal title; or where' 
the legal title is vested in a trustee; or where he takes 
in unirc droit; the incumbrances shall be paid in the 
order of their priority in point of time, according to 
the maxim above mentioned.^ The reasonable prin¬ 
ciple is here adopted, that he who has the hotter right 
to call for the legal title, oi' for its protection, shall 
prevail.^ 

§ 420. The Civil Law has proceeded upon a far more 
intelligible and just doctrine on this subject. It wholly 
repudiates the doctrine of tacking; and gives the fullest 
effect to the maxim, Qui prior cst in tempore, potior est 


1 Brace r. Duchess of Marlborough, 2 P. Will. 495 ; Ex parte Knott, 
11 Ves. 018: Berry u. Mutual Jns. Co. 2 Johns. Ch. R. 608; Frerc v. 
More, 8 Price, Pi. 475; Barret v. Weston,-3 2 Ves. 130; Price u.* Fast- 
nedge, Ambler, U. 685, and iMr. Blunt’s note ; Jeremy on Eq, Jurisd. B. 1, 
ch. 2, ^ 1,2, p. 191, 193, 194 ; 1 Fonbl. Eq. B. 1, ch. 4, ^ 25, and note 
(e) ; Pomfret Windsor, 2 Ves. 472, 486 ; Brandly v. Ord, 1 Aik. 571. 

2 Ibid.; Medlicott v. O’Donel, 1 B. & Beat. 171; 2 Fonbl. Eq. B. 2, ch. 
6, ^2. — In America, the doctrine of tacking is never allowed as .against 
mesne incumbrances, which arc duly registered, for the jilain reason, that 
the Registry Acts are held, not only to be constructive notice, but the Acts 
themselves, in eflect,'declare the priority to be fixed by the registration. 
Grant v. Bisset, 1 Gaines’s Cas. in Err.112; Frost v. Beckman, 1 Johns. Ch. 
R. 298, 299 ; Parkhurst t>. Alexander, 1 Johns. Ch. R. 398, 399 ; St. 
Andrew’s Church v. Tomkins, 7 Johns. Ch. R. 14; Osborn u. Carr, 12 
Conn. 196 ; Averill r. Guthrie, 8 Dana, 82. The same doctrine exists in 
other Registry Countries. Latouche u. Lord Dunsancy, 1 Sch. & Lcfr. 
137,157. As to tacking in ca^es of personal property, See 2 Story, Eq. 
Jurisp. ^ 1034, 1035. 
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injure; excluding it only in crises of fraud, or of con¬ 
sent, or of a superior Equity.^ 

$ 421. But, whatever may be thought as to the 
foundation of the doctrine of tacking in Courts of 
Equity, it is now firmly established. It is, however, to 
bo taken with this most important qualification, that 
'the party who socks to avail himself of it is a Iona fide 
purchaser, without notice of the»prior incumbrance, at 
the time when ho took his original security; for if he 
then had such notice, he has not the slightest claim to 
the protection or assistance of a Court of Equity; and 
lie will not be allowed, by purchasing in such prior 
incumbrance, to tack his*own tainted mortgage-or other 
title to the hitter.® 

§421 d. Questions bearing a close analogy to that 
of tacking have also arisen, involving equities between 
parties asserting adverse rights. Thus, for example, 
where a mortgagee takes a mortgage and a coven.ant 
from sureties to pay the mortgage money, and after¬ 
wards he advanced an additional sum to the mortgagor, 
and took a second mortgage therefor on the promises, 
and subsequently ho brought his action against the 
sureties, and recovered the amount of the first mort¬ 
gage debt from them; but he refused to give up the 


^ See Dig. Lib. 20, tit. 4, 1. 16; Pothier, Panel. Lib. 20, tit. 4, ^ 1, n. 1 
to 32; 1 Domat, B. 3, tit. 1, ^ 6, art. 0 ; ante, <^ 415, p. 451, note; ^ 418, 
note (1) ; 2 Story on Eq. Jurisp. ^ 1010, and note. 

2 Fonbl. Eq. B. 3, ch. 3, ^ 1, note (/>); Td. B. 2, ch. 0, ^ 2, and note (i) ; 
Brace r. Duchess of Marlborough, 2 P. Will. 401, 49.'3; Siigdcn on Ven¬ 
dors, ch 16, 17; Green r. Slater, 4 Johns. Ch. K. 38; Toulman v. Steere, 
3 Mcriv. K. 210; Powell on Mortgages, by Coventry, Vol. 2, p. 454, noto 
A.; Corn. Dig. Chancery, 4 A. 10, 4 I. 3, 11. 4, 4 W. 2S ; 1 Kent, Comm. 
Led. 58, p. 176 to 179, (Ith edit.) ; Post, <5* 131; Rcdfcarn v. Perrier, 1 
Dow, B. 50. But SCO Davis v. Austin, 1 Ves. jr. 228 ; Johnson v. Brown, 
2 Younge, & Coll. N. K. 268. r. Ingle, 2 Phillips, Ch. R. 413. 
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first mortgage, or to assign it to the sureties, without 
being paid the second advance, and they brought a suit 
against him to compel an assignment to them of the 
first mortgage; the question arose, whether they had 
a right to an assignment of the first mortgage, without 
paying the second advance. It was held, that they had 
no priority, and before they would compel an assign-' 
ment,*they must pay the second advance.* 

§ 421 b. There are other cases, standing, indeed, upon 
a firmer ground than that of the mere right of tacking, 
where a subsequent assignee or incumbrancer of equi¬ 
table property may acquire a priority over an elder 
assignee or incumbrancer of tlio same property, by his 
exercise of superior diligence, and doing acts which 
will give him a better claim or protection in Equity.^ 
Thus, for example, a second incumbrancer upon equitable 
property, who has given notice of his title to the trus¬ 
tees of the property, will be preferred to a prior incum¬ 
brancer, who has omitted to give the like notice of his 
title to the trustees; for the notice is an cflectual protec¬ 
tion against any subsequent dealing on the part of the 
trustees.^ So the second assignee of the interest of thd 


1 Williams i\ Owens, The (English) Jurist, 30 Dec., 1813, p. 1115 ; 
Post, § 499, 499 a. 

2 Foster V. Blackslone, 1 Mylne & Keen, 297 ; Timsonr. llamsboUom, 
2 Keen, R. 35 ; ante, 399, note. 

3 Ibid.; ante,' § 399, note; Post, ^ 1035 a, 1047,1057; Etty v. Bridges, 
2 Younge & Coll. 488,492. In this case Mr. Vice-Chancellor Bruce said, 
“ That notice should be given to tlie trustee of a fund upon dealing with 
an equitable interest in it, is not, I apprehend, so much a rule as an example, 
or instance, or effect of a rule. In Dearie v. Hall, (3 Russ. R. 1,) we find 
Lord Lyndhurst thus expressing himself: ‘In cases like the present, the 
act of giving the trustee notice is, in a certain degree, taking pos&essi4)n of 
the fund ] it is going as far towards equitable possession as it is possible 
to go; for after notice given, the trustee of a fund becomes aaruslee for 
the assignee who has given him notice.^ Sir Thomas Plumer’s previous 
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assignor, in the residuary estate of a testator, who has 
given notice to the executors thereof, will he preferred 
to a prior assignee, who has given no such notice.^ So, 
it is said to be a better equity, where a second incum¬ 
brancer takes a protection against a subsequent in¬ 
cumbrancer, which the prior incumbrancer neglected to 
‘take. Thus, a declaration of trust of an outstanding 


observations in the same case, which occur between the 20lh anrl the 2Sth 
paues of the same volume, are, with more minuteness of detail, to the 
same pfTect. The opinions of the judges, in Ryall r. Rovvies, (1 Ves. R. 
318, 1 Atk. R. 105,) of which that of Mr. Justice Burnett has been re¬ 
ported from liis note-book by Mr. Bligb, (0 Bligli, N. S. 578,) contain 
recognitions of the same principle. So the opinion in Foster v. Cockerell, 
(9 Bligh, R. N. S. 332,) of Lord Lyndhurst, upon advising the House of 
Ijords to afllrm Sir John Leach's decision in Foster?’. Rlackstonc, 1 Mylne 
&, Keen, IL 297,) in which case the latter learned Judge had before thus 
expressed himself: ‘A better Equity is where a second incumbrancer, 
without notice, takes a protection against a subsequent incumbrancer, 
which the prior incumbrancer has neglected to take. Thus, a declaration 
of trust of an outstanding term accompanied by delivery of the deeds 
creating and continuing the term, gives a better equity than the mere 
declaration of trust to a prior incumbrancer.’ These aulhoriiies, though 
not the only authorities, are, I apprehend, more than suHicient to show the 
rule to he, that to perfect a transaction of the description now in question, 
the purchaser or incumbrancer must, if he cannot acquire possession, go as 
near it as he can, — as the circumstances of the case will permit, must in 
a sense, if the expression may be used, set his mark upon the property, or 
do every thing reasonably practicable to prevent it from being dealt with 
in fraud of an innocent purchaser afterwards. The law has held, that 
generally, where there are trustees, this is done sufficiently, upon dealing 
with an equitable interest in the fund, by giving them notice; because, 
although the notice does not necessarily prevent such a fraud, it renders 
its commission much less likely, and gives an increased probability, or an 
increased chance of redress, if the fraud shall be commuted, supposing 
reasonable diligence to be used ; inasmuch, as not only will the trustees, 
if asked, be likely to give the information of the notice, but if they shall 
fail to do so, they may bo liable to make good the loss. It is obvious, 
however, that unfairness or forgetfulness, or negligence on a trustee’s part, 
or his death, or infirmity, may render the notice, as a prevention of fraud, 
useless.” 

f Timson v. Ramsbottom, 2 Keen, K. 35 ; Post, ^ 1035 a, 1047, 1057. 
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term, accompanied by a delivery of the deeds, creating 
and continuing the term, ivill give a better eepity, than 
a mere declaration of trust taken by a prior incum¬ 
brancer.’ 

§ 421 ( 7 . A different doctrine is maintained in some 
of the States of America; for it is there held that, as 
between different assignees of a clmc in adion, he 
who is first in timeris first in right, notwithstanding 
he has given no notice to the debtor or the subse¬ 
quent assignee. The debtor will, however, be pro¬ 
tected, if he has made payment to the second assignee 
before notice of the prior assignment.^ 

§ 422. Another instance of the application of this 
wholesome doctrine of Constructive Fraud, arising 
from notice, may bo seen in the dealings with execu¬ 
tors and other persons, holding a fiduciary character, 
and third persons colluding with them in violation of 
their trust. Thus, purchases from executors of the 
personal property of their testator are ordinarily ob¬ 
ligatory and valid, notwithstanding they may be 
affected with some peculiar trusts or equities in the 
hands of the executors. For the purchaser cannot be 


1 Foster v. Blaokstone, 1 Mylne and Keen, 297. But it will not create 
a prior equity in a subsequent incumbrancer, that he claims by a legal title, 
and the prior incumbrancer claims by an equitable title ; for if notice has 
been duly giren by the latter, his title will prevail. Ibid. It is now also 
settled, that un inquiry of the legal holder of equitable property, as to the 
state of the title, is not necessary to give effect to a notice by a subsequent 
assignee, so as to entitle him to a priority over a prior assignee, who has 
given no notice. Timson v. Eamsbottom, 2 Keen, R. 35. 

Muir V, Schenck, 3 Hill, R. 228. See Story on Conflict of Laws, 
^ 328, 330. See also Murray v. Lichbiirn, 2 Johns. Ch. Cas. 441, 443 ; 
Post, ^ 1030; Redfearn v. Fcrrier, 1 Dow, R. 550 ; Davis v, Austin, 1 Vcs. 
jr. R. 228; Story on Conflict of Laws, ^ 375, 396; James u. Morey, 2 
Cowen, R. 21G. 
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presumed to know that the sale may not be required 
in order to discharge the debts of the testator, for 
which they are legally bound before all other claims.* 
But, if the purchaser knows that the executor is 
wasting and turning the testator’s estate into money, 
the more easily to run away with it, or for any other 
■ unlawful purpose, he will be deemed particeps criminis, 
and his purchase sot aside as fraudulent.® 

§ 423, The reason for this diversity of doctrine has 
been fully stated by Sir William Grant. “ It is true,” 
(said he,) "that executors are, in Equity, meiio trus¬ 
tees for the performance of the will; yet in many re¬ 
spects, and for many purposes, third persons are enti¬ 
tled to consider them absolute owners. The mere 
circumstance that they are executors, will not vitiate 


' 2 Foiibl. Eq. ]5. 2, ch. 0, ^ 2, and notes {k) and (/) ; Humble r. Bill, 
2 Vein. 11. 441; Ewer v. Corbet, 2 P. Will. 148; McLeod v. Drum¬ 
mond, 11 Vcs. 359; S. C. 17 Ves. 154, 155; Hill v. Simpson, 7 Ves. 
161); Scolt V. Tyler, 2 Dick. 712, 725 ; Newlandon Conlr. ch. 36, p. 512, 
513, 511; ('om. Dig. Chancery, 4 W. 29 ; Rayner v, Pearsall, 3 Johns, 
(^li. Iv. 578. —This doctrine was overthrown in the case of Humble v\ 
Bill, (or Savage,) upon appeal to the House of Lords. 1 Bro. Pari. Cas. 
71. It was, however, reasserted in Ewer r. Corbet, 2 P. Will. 148; 
Nugent V. ClilTord, 1 Aik. 463 ; Elliot v. Merryman, 2 Atk. 42 ; Iihcll v, 
Beane, 1 Vcs. R. 215 ; Mead v. Lord Orrery, 3 Atk. 235; Dickinson v. 
Lockycr, 4 Ves. 36 ; Hill v, Simpson, 7 Ves. 152; Taylor v, Hawkins, 

8 Ves. 200 ; McLeod v. Drummond, 14 Ves. 352; S. C. 17 Ves. 153. 
In ihis last case, the whole of the authorities were examined at large by 
Lord Eldon, and commented on with his usual acuteness. See also 
Andrews v. Wrigley, 4 Bro. Ch. K. 125. 

^ Worselcy v. De Maltos, 1 Burr. 475; Ewer v- Corbet, 2 P. Will. 
148; Mead v. Lord Orrery, 3 Atk. 235, 237; Bcnficld v. Solomons, 

9 Ves. 66, 87; Hill v, Simpson, 7 Ves. 152; McLeod v. Drummond, 14 
Ves. 359; S. C. 17 Ves. 153; Newland on Contracts, cli. 36, p. 513; 

1 Madd. Ch. Pr. 228, 229, 230; Drohan y. Drolian, 1 Ball & Beat. 185 ; 
Com. Dig. Chancery, 4 W. 28; Scott v. Tyler, 2 Bro. Ch. R. 431 ; 

2 Dick. 712, 725 ; Bonney v. Ridgard, cited 2 Bro. Ch. R. 438 ; 4 Bro. 
Ch. R. 130; Scott Nesbit, 2 Bro. Ch. R. 64l; S. C. 2 Cox, R. 183. 

EQ, jan.— VOL. I. 40 
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any transaction with them; for the power of disposition 
is generally incident, being frequently necessary. And 
a stranger shall not be put to examine whether in the 
particular instance, that power has been discreetly ex¬ 
ercised. But, from that proposition, that a third per¬ 
son is not bound to look to the trust in every respect, 
and for every purpose, it does not follow, that, dealing 
with the executor for* the assets, he may equally look 
upon him as absolute owner, and wholly overlook his 
character as trustee, when he knows the executor is 
applying the assets to a purpose wholly foreign tg his 
trust. No decision necessarily leads to such a conse¬ 
quence.” ^ The same doctrine is applied to the cases 
of executors or administrators colluding with the 
debtors to the estate, either to retain or to waste the 
assets; lor, in such cases, the creditors will be allowed 
to sue the debtors directly in Equity, making the 
executor or administrator also a party to the bill; 
although, ordinarily, the executor or administrator only 
can sue for the debts due to the deceased.^ So, in 
cases of collusion between a mortgagor and mortgagee, 
a creditor or annuitant of the mortgagor may have a 
right to redeem, and to call for an account; although, 
ordinarily, such a right belongs only to the mortgagor, 
and his heirs and privies in estate.^ Indeed, the doc¬ 
trine may be even more generally stated ; that he who 


1 Hill V, Simpson, 7 Yes, 166. 

2 HoIIan(l V. Prior, 1 Mylne & Keen, 240; Newland u. Champion, 1 
Yes. 106; Doran v, Simpson, 4 Yes. 651 ; Alsager v. Rowley, 6 Yes. 
748; Beckley v. Dorringlon, West, R. 169; Post, ^ 581, nole, ^ 828; 
Story on Equity Pleadings, ^ 178, 514 ; Burroughs v. Ellon, 11 Yes. 29 ; 
Benheld v, Solomons, 9 Yes. 86. 

3 While V. Parnlher, 1 Knapp, 179, 229; Trougbton v, Binkes, 6 Yea. 
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has voluntarily concurred in the conmyssion of a fraud 
by another, shall never be permitted to obtain a profit 
thereby against those who have been thus defrauded. 

§ 424. It seems at one time to have been thought, 
that no person but a creditor, or a specific legatee of 
the property, could question the validity of a disposition 
'made of assets by an executor, however fraudulent it 
might be. But that doctrine is*so repugnant to true 
principles, that it could scarcely be maintained when¬ 
ever it came to be thoroughly sifted.' It is now well 
understood that pecuniary and residuary legatees may 
question the validity of such a disposition j and, indeed, 
residuary legatees stand upon a stronger ground than 
pecuniary legatees generally; for, in a sense, they 
have a lien on the fund, and may go into Equity to 
enforce it upon the fund.® 

§ 425. The last class of cases which it is proposed 
to consider under the present head of Constructive 
Fraud, is that of voluntary conveyances of real estate, 
in regard to subsequent purchasers.® This class is 
founded in a great measure, if not altogether, upon 
the provisions of the Statute of 27th of Eliz. ch. 4, 


^ Mead V. Lord Orrery, 3 Atk. 235; 14 Ves. 361; 17 Ves. 169. 

2 Hill V, Simpson, 7 Ves. 152 ; McLeod v, Drummond, 14 Ves. 359; 
S. C. 17 Ves. 100 ; Bonny u. Redgard, cited 2 13ro. Ch. R. 438 ; 4 Bro. 
Ch. R. 130; 17 Ves. 165.— Mr. Maddock (1 Madd. Ch. Pr. 230) stales, 
that “ Residuary and general legatees, and, as it seems, co-executors, are 
never permitted to question the disposition which the executors have 
made of the assets. But creditors, and specific and pecuniary legatees, 
may follow either legal or equitable assets into the hands of third persons, 
to whom fraud is imputable.’* It appears to rae, that the cases above cited, 
and especially that of McLeod o. Drummond, 14 Ves. 353; S. C. 17 Ves. 
153, establish a different conclusion. 

3 The Statute does not extend to conveyances of personal property, but 
only to conveyances of real properly. Jones v. Croucher, 1 Sim. Si Stu. 
R. 315, See Bohn v, Headley, 7 H. & T. 257. 
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which has been already alluded to. The object of 
that Statute was, to give full protection to subsequent 
purchasers from the grantor, against mere volunteers 
under prior conveyances. As between the parties 
themselves, such conveyances are positively binding, 
and cannot be disturbed; for the Statute does not 
reach such cases.' 

§ 4*20. It was for adong period of time a much liti¬ 
gated question in England, whether the effect of the 
Statute was to avoid all voluntary conveyances, (that 
is, all such as were made merely in consideration of 
natural love or affection, or were mere gifts,) although 
made lm& fide, in favor of all' subsequent purchasers, 
with or without notice; or Avhether it applied only to 
conveyances made with a fraudulent intent, and to pur¬ 
chasers without notice. After no inconsiderable diver¬ 
sity of judicial opinion, the doctrine has at length been 
established in England, (whether in conformity to the 
language or intent of the Statute is exceedingly ques¬ 
tionable,) that all such conveyances are void, as to sub¬ 
sequent purchasers, whether they are purchasers with 
or without notice, although the original conveyance 
was loud fide, and without the slightest admixture of 
intentional fraud; upon the ground that the Statute, in 
every such case infers fraud, and will not suffer the 
presumption to be gainsaid.® The doctrine, however, 


* Pelre v. Espitiasse, 2 Mylne & Keen, 496; Bill v, Claxton, Id. 503, 
510; In rc Grant, 2 Story, 313 ; Ilopkirk r. Bandolph, 2 Brock. 133 ; 
Hudnol V. Wilder, 4 McCord, 295. 

8 Doc V. Manning, 9 East. R. 58; Pnlvertoft v, rulvertoft, 18 Ves. 84, 
86, 111; Buckle r. Mitchell, 18 Vea. 100; Cottcrcll ?*. Ilumer, 13 Sim¬ 
ons, R. 506 ; Com. Dig. Chancery, 4 C. 7 ; Sterry v. Arden, 1 Johns. Ch. 
R. 261, 267 to 271 ; Com. Dig- Covin^ B. 3, 4; Sugden on Vendors, ch. 
IG, ^ 1, art. 1, 2. [See the late able case of Tarlton v, Liddell, 7 Eng. 
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is admitted to be full of difficulties; and it has been 
confirmed, rather upon the pressure of authorities, and 
the vast extent to which titles have been acquired and 
held under it, than upon any notion that it has a firm 
foundation in reason and a just construction of the 
Statute. The rule, Slm’c decisis, has here been applied 
' to give repose and security to titles fairly acquired, 
upon the faith of judicial decisions.^ 

§ 427. In America, a like diversity of judicial opi¬ 
nion has been exhibited. Mr. Chancellor Kent has held 
the English doctrine obligatory, as the true result of 
the authorities. But, at the same time, he is strongly 
inclined to the opinion, that, where the purchaser has 
had actual (and not merely constructive) notice, it 
ought not to prevail.® "When the same case, in which 


Law & Eq. R. 3G0.] — The elaborate jud/jment of Lord ElJenborough, 
in Doe v. Manning, (9 East, R. 58,) contains a large survey of the au¬ 
thorities, to which the learned reader is referred. See, also, 1 Madd. Ch. 
Tr. 4*21 to 427 ; 1 Fonbl. Eq. B. 1, ch. 4, § 3, and notes (/) and {g) ; 
Jeremy on Eq. Jnrisd. B. 1, ch. 2, ^ 1, p. 188 to 192 ; Newland on Con¬ 
tracts, ch. 34, p. 391 ; 2 Hovenden on Frauds, ch. 18, p. 73, &c.; Belt’s 
Snppt. to Vesey, 25, 26 ; Atherly on Marr. Sett. ch. 13, p. 187, &c., 
193, 194 ; Jeremy on Eq, Jurisd. B.*3, Pt. 2, ch. 3, § 4, p. 408 to 411 ; 
Pulvertoft V. Pulverloft, 18 Vcs. 84, 86, 111 ; Doe v. Routledge, Cow- 
per, II. 711, 712. Mr. Fonblanqiic lias assailed the doctrine that a pur¬ 
chaser with notice, should still be entitled to prevail against the honCi fide 
voluntary conveyance, with great force of reasoning. He asserts, that it 
amounts to an encouragement on the part of the purchaser, of a breach of 
that respect which is morally due to the fair claims of others; and that it 
may render the provisions of a statute, intended by the legislature to be 
preventive of fraud, the most cCTectual instrument of accomplishing it. 1 
Fonbl. Eq. B. 1, ch. 4, ^ 13, note (^). To which it may be added, that 
it affords a temptation, nay, a premium and justification on the part of the 
grantor, to violate those obligations which his own voluntary conveyance 
imports, and which, in conscience and sound morals, he is bound to hold 
sacred. 

1 Ibid. 

2 Sterry v. Arden, 1 Johns. Ch. R. 261, 270, 271 ; S. C. 12 Johos. R. 
536. 


40* 
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this opinion was declared, came before the Court of 
Errors of New York, Mr. Chief Justice Spencer deli¬ 
vered an elaborate opinion against the English doctrine, 
and asserted, that no voluntary conveyance, not origi¬ 
nally fraudulent, was within the Statute. The Court 
of Errors on that occasion, left the question open for 
future decision.^ But the doctrine of Mr. Chief Jus-' 
tice Spencer has bcen»asserted in the Supreme Court 
of the same State at a later period.® 

§ 428. The question does not seed, positively, to 
have been adjudged in Massachusetts. But, in an im¬ 
portant case of a voluntary conveyance, (w’hich was 
adjudged to be intentionally fraudulent,) the Court 
said: “ That deed conveyed his (the grantor’s) title to 
the plaintiff, as against the grantor, and cverij other per¬ 
son, unless it was fraudulent Jit the time of its execu¬ 
tion, in which case it was void against creditors and 
. subsequent purchasers.” ® From this language it is cer¬ 
tainly a just inference, that voluntary conveyances, 
hona fide made, are, in that State, valid against subse¬ 
quent purchasers. 

§ 420. The Supreme Court of the United States 
have come to the same conclu.sion; and it may be fit 
here to state the grounds of that opinion, as given by 
the Chief Justice, in delivering the judgment of the 
Court. “ The Statute of Elizabeth is in force in this 
District [of Columbia]. The rule, which has been uni¬ 
formly observed by this Court in construing statutes, 


^ Sterry v. Arden, 12 Johns. R. 536, 554 lo 559. 

3 Jackson v. Town, 4 Cowen, R. 603, 604. See Seward v, Jackson, 8 
Cowen, R. 406 ; Wilkes v, Clarke, 8 Paige, R. 105. 

3 Ricker v. Ham, 14 Mass. R. 139. And see Mr. Bigelow’s note, Big. 
Dig. Conveyance, p. 200. 
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is to adopt the construction made by the Courts of the 
country, by whose legislature the statute was enacted. 
This rule may be susceptible of some modification, 
when applied to British Statutes, which arc adopted in 
any of these States. By adopting them, they become 
our own as entirely as if they had been enacted by the 
legislature of the State. The received construction in 
England, at the time they w’ere* admitted to operate in 
this country, indeed, to the time of our separation from 
the British Empire, may very properly be considered 
as accompanying the statutes themselves, and forming 
an integral part of them. But, however wo may re¬ 
spect subsequent decisions, (and certainly they are 
entitled to groat respect,) wo do not admit their abso¬ 
lute authority. If the English Courts vary their con¬ 
struction of a statute, which is common to the two 
countries, we do not hold ourselves bound to fluctuate 
with them. 

§ 430. “At the commencement of the American 
Revolution, the construction of the Statute of 27th of 
Elizabeth seems not to have been settled. The leanini; 
of the Courts towards the opinion, that every volun¬ 
tary settlement should be deemed void, as to a subse¬ 
quent purchaser, was very strong j and few cases are 
to be found, in which such a conveyance has been sus¬ 
tained. But these decisions seem to have been made 
on the principle, that such subsequent sale furnished a 
strong presumption of a fraudulent intent, which threw 
on the person, claiming under the settlement, the bur¬ 
then of proving it from the settlement itself, or from 
extrinsic circumstances, to he made in good faith, 
rather than as furnishing conclusive evidence not to be 
repelled by any circumstances whatever. 

§ 431. “ There is some contrariety and some ambi- 
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guity in tho old cases on the subject. But this Court 
conceives that the modern decisions, establishing the 
absolute conclusiveness of a subsequent sale, to fix 
fraud on a family settlement, made ivithout valuable 
consideration, — fraud not to be repelled by any cir¬ 
cumstances whatever,— go beyond the construction 
which prevailed at the American Revolution; and 
ought not to be followed. 

5 432. “The universally received doctrine^of that 
day unquestionably went as far as this. A subsequent 
sale Avithout notice, by a person ivho had made a set¬ 
tlement, not on a valuable consideration, was presump¬ 
tive evidence of fraud; which threw on those claiming 
under such settlement, the burthen of proving that it 
was made loud fide. This principle, therefore, accord¬ 
ing to the uniform course of this Court, must be adopt¬ 
ed in construing the Statute of 27th of Elizabeth, as it 
applies to this case.”^ 

§ 433. The doctrine, as to subsequent conveyances 
of the grantor, avoiding prior voluntary conveyances, 
applies ill England only to purchasers strictly and 
properly so called,* for, as between voluntary convey¬ 
ances, the first prevails; unless the last be for the 
payment of debts, which, indeed, can scarcely, under 
such circumstances, be called voluntary,^ [So, a volun- 


3 Catlicart v. Robinson, 5 Peters, 280. 

2 It extends to a mortgagee however. Lcdyard v. Butter, 9 Paige, 132, 
But not to one who buys at a sheriff’s sale. Ridgviay v. Underwood, 4 
Wash. 129. 

3 1 Fonbl. Eq. B. 1, ch. 4, J 12; Id. B. 1, cli. 5, ^ 2, and note (A) ; 
Jeremy on Equity Jurisd. B. 2, ch. 3, p. 283, ^ -25 ; Atherley on Marr. 
Sett. ch. 13, p. 185; Goodwin v. Goodwin, 1 Ch. Rep. 92 [173J ; Claver¬ 
ing t'. Clavering, 2 Vern. R. 473 ; S. C. Tree. Ch. 235 ; S. C. 1 Bro. Pari. 
Cas. 122 ; Vjlliers v. Beaumont, 1 Vern, 100; Allen v. Arne, 1 Vein. 365 ; 
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tary conveyance by a woman in contemplation of mar¬ 
riage, without the Icnowledge of her future husband, is 
not avoided by the marriage, under the 27 Eliz, c. 4, 
since the husband does not take as a purchaser.^] The 
doctrine is also to be understood with this qualification, 
that the first conveyance is lond fide; for, if it is 
fraudulent, the second will prcAmil.® But then in 
cases between difierent volunteers, a Court of Equity 
will generally not interfere, but will leave the parties 
where it finds them as to title. It will not aid one 
against another; neither will it enforce a voluntary 
contract.^ It has been said that there are exceptions; 


Karl of Batli ami ]\Ionla;^iic’s case, 3 Ch. Cas. 88, 89, 93 ; Chadwill v. 
Dollman, Vorn. 530, 531 ; Boughlon v. Houoliion, 1 Atk. 0i!5; Worral 
V. Worral, .3 jAloriv. 525(), 2G9 ; Sfiar Ashwell, 3 tswanst. 411, note. 

^ I)f)o d. Ivichard.s Lewis, 5 Kn<r.Law & Eq. R. <100. But llio deed 

rninhi have been bad, if it had been found as a fact that it was intended as 

a fraud on marital riglits. 

“ Naldred v. Kilham, I P. Will. 580, 581 ; Colton v. King, 2 P. Will. 
359; Cecil v. Butchor, 2 Jac. Walk. 573 to 578; 1 Eorbl. Eq. B. 1, 
ch. 4, ^ 25; Viers c. Montgomery, 4 Cranch, 177 ; Ante, ^ 42G. 

2 Piilvertoft V. Pulveitoft, 18 Ves. 91,93, 99 ; Coleman v. Sarrel, 1 Ves. 
jr. 52, 51 ; Ellison v. Ellison, 0 Ves. 050 ; Antrobus r. Smith, 12 Ves. 
39 ; Ex parte Pyc, 18 Ves. 140; 1 White & Tudor’s Eq. Lead. Cas. 420, 
and notes ; Minturn v. Seymour, 4 Johns. Ch. R. 500; Alherley on Mair. 
Sett. ch. 13, p. 180; Id. ch. 5, p. 125, 131 to 145; 1 Fonbl. Eq. B. 1, ch. 

4, ^ 25, and notes (c) and (?) ; Id. B. 1, ch. 5, § 2, and note (A); ^ 3; Ex 

parte Pye, 16 Ves. 119. This doctrine,however, is tube understood with 
proper qualifications. If there be a voluntary contract, inlci' vli'osj and 
something loniains to be done to give it efloct, as for example, if there be a 
voluntary contract to transfer stock, and the stock is not transferred, a 
(Jourt of Equity will not enforce the transfer. But if the stock is actually 
transferred, then a Court of Equity will enforce all the lights growing out 
of the transfer against anybody. Ellison v. Ellison, G Ves. 0G2 ; Coleman 
r. Sarrel, I Ves. jr., 50 ; Piilvertoft v, Pulvortoft, 18 Ves. 91, 93, 99. So 
in the case of a voluntary assignment of a bond, even where the bund is 
not delivered, but is kept in possession of the assignor, a Court of Equity, 
in the administration of the assets of the assignor, would consider the bond 
as a debt due to the assignee, no farther act remaining to be done by the 
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and that they stand upon special grounds, such as the 
interference of Courts of Equity in favor of settlements 


assignor. There is a plain distinction between an assignment of stock, 
where the stock has not been transfei;red, and an assignment of a bond. 
In the foimcr case the material act (the transfer) remains to be done by 
the grantor; and nothing is in fact done which will entitle the assignee to 
the aid of the Court until the stock is transferred ; whereas the Court 
will admit the assignee of a bond as a creditor. Upon this ground where 
A made a voluntary assignment of a policy upon his own life t(» trustees, 
fur the benefit of his sister and her children, if they should outlive him ; 
and he delivered the deed of assignmeni to one of the trustees, but he 
kept the policy in his own possession ; and afterwards surrendered the 
policy to the oflice for a valuable consnleration ; and afterwards a bill 
was brought against A by the surviving trustee in llie deed to have the 
policy replaced; it was decreed accordingly. The Court said that the 
gift of the policy was complete without a delivery ; that no act remained 
to be done ly the grantor to complete the title of the trustees; and, there¬ 
fore, it was not a case where the Court was called upon to assist a volun¬ 
teer. Fortescue r. Barnett, 3 Myinc & Keen, 36. On the other hand, 
if something remains to be done, to give edcct to the voluntary act or 
contract, a Court of Equity will not interfere to aid the parly. Thus, 
w'here a testator had indorsed upon the back of a bond of liis debtor I 
do hereby forgive tlie siid A 13 the sum of .jCTOO, part of the within 
sum of >.! 1,200, for which he is indebted to me ; ” and afterwards died , 
and a suit was brought against the debtor at law for the full amount of 
the bond; and a bill was brought by him against the executor for an in¬ 
junction to restrain further proceedings in the action, on the payment of all 
the sums due on the bond, except the £700, the Court refused to inter¬ 
fere, saying, that the plaintiff gave no consideration for the alleged 
release ; and that, as the plaintiff was a mere volunteer, he had no right 
to come into Eqoity for relief. In truth, there was no technical valid 
release at law; and the Court was asked to supply this defect. Tuffnell 
V. Constable, 8 Sini. R. 69. See Flower v. Marten, 2 Mylrie & (>raig, 
459, 471, 475; Post, ^ 70C, 706 rr.—Upon similar grounds wdiere an 
obligee of a bond, five days before her death, signed a memorandum not 
tinder seal, which was indorsed on the bond, and which purported to be 
an assignment of the bond without any consideration, and at the .same 
time delivered the bond to the assignee; it was held by the Lord Chan¬ 
cellor that the circumstances of the case did not constitute it a Donatio 
mortis cmi^Ci because it was unconditional; and that the gift was incom¬ 
plete as an absolute gift; and, as it was without consideration, it could 
not be enforced by the assignee. lid ward r. Jones, 1 Mylno & Craig, 
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upon a wife and children, for whom the party is un¬ 
der a natural and moral obligation to provide.' But, al- 


226 ; S. C. 7 Sim. R. 325. See Antrobus v. Smilli, 12 Ves. R. 39. See 
also DulTield v. Elwes, 1 Bligh, R. 493, 529, 530, N. S., wliere Lord 
Eldon said : “ The principle, which is applied in tlie decision of this case, 
is the pnriciplo upon which Courts of Equity refuse to complete volun¬ 
tary conveyances. No Court of Equity wiH compel a completion i)f them, 
and throughout the whole of what I have now read, the donor is consi¬ 
dered as a parly who may refuse to complete the intent he has expressed. 
But I think that is a misapprehension ; because nothing can be more 
clear Ilian that lliis Donatio inortis causa must be a gilt made by a donor 
in contemplation of the conceived approach of death ; that the title is not 
complete, till he is actually dead ; and that the question, therefore, never 
can be, what the donor can be compelled to do ; but what the donee, in 
the case of a Donatio morns causa can call upon the representatives, 
real or personal, of that donor to do. The question is this, whcihcr the 
act of the donor being, as far as the act of the donor itself is to be viewed, 
complete, the persons who represent that donor, in respect of personalty— 
the executor, in respect of reality, — and the heir*nl-lavv, are not bound 
to complete that, winch as far as the act of the donor is concerned in the 
qucstn)n was incomplete. In other words, where it is the gift of a per¬ 
sonal chattel, or the gift of a deed, which is ilic subject of the Donatio 
moiUs causii, wlieilicr, after the death of the individual who made that 
gift, the executor is not to be considered a trustee for the donee ; and 
whether, on the other hand, if it bo a gift afTeciirig the real interest — and 
1 (lislingu.sli now between u security upon land and the land itself,— 
whether if it be a gift of such an interest in law, the heir-at-law of the 
testator is not, by virtue of the operation of the trust, which is created, 
not by indenture, but a bequest, arising from operation of law, a trus¬ 
tee for that donee. I apprehend, that really the question docs not turn at 
all upon what the donor could do, or what the donor could not do. But, 
if it was a good Donatio moi tis causa, what the donee of that doner could 
call upon the representatives of the donor to do, after the doaih of that 
donor.” 

1 1 Fonbl. E(|. 13. 1, ch. 4, 6 25, and note (c) ; Id. B. 1, cli. 5, ^ 2 ; 
Athcrley on Marr. »Selt. ch. 3, p. 131 to 139; 1 Fonbl. Eq. B-4, ch. 1, ^7, 
and note (c) ; Ellis v. Nimino, Lloyd & Uookl, R. 3IH. But see contni, 
Holloway c. Headington, 8 Simons, R. 325, and Jellcrys v. Jellerys, 

1 Craig iSi ririllips, 138, MO; in both which cases Ellis v. Nimmo seems 
shaken, if not entirely oveithrown. And see Moore r. Ciolion, 3 Jones & 
Lat. 438. See Ante, ^ 95, 169 ; Tost, ^ 706, 706 a, 787 a, 793 b, 973, 
987, 1010 b. 
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though the doctrine in flavor of such exceptions has 
been maintained by highly respectable authority, yet 
it must be now deemed entirely overthrown by the 
weight of more recent adjudications, in which it has 
been declared that the Court will not execute <a volun¬ 
tary contract, and that the principle of the Coust to 
withhold its assistance from a volunteer, applies equally 
whether he seeks-to have the benefit of a contract, a 
covenant, or a settlement.* 

§ 434. But, although voluntary conveyances and 
covenous conveyances may thus, although good be¬ 
tween the parties, be set aside and held void as to cre¬ 
ditors and purchasers, and others, Avhom they may in¬ 
jure in their rights and interests; yet we arc not to 
understand, that Courts of Equity grant this relief, and 
interpose in favor of the latter, under all circumstances. 
On the contrary, they never do interpose at all, where 
the property has been conveyed by the A^oluntary and 
covenous grantee to a lorn fide purchaser for a valua¬ 
ble consideration without notice. Such a person is a 
favorite in the eyes of Courts of Mquity, and is always 
protected (as has been already intimated) against claims 
of this sort.' Indeed, in every just sense, his Mquity 


1 Lord Cottenham, in Jefiferyb r. JofTery.-;, 1 & Fliillips, R. 138, , 

141; S. P. Holloway ??. llcadin^ton, 8 Simons, Pw. 32r>. See also Post, 

706, 706 a, 7S7, 793 973, 1'87 ; Tiiflacll Constable, 8 Sim. R. 69 ; 

Meek r. Ketllewell, before Lord Lyiidhurst in the (Eng^lisli) .Inrist, 23 
Dec. 1813, p. 1121. 

2 Com. Dig. Chancery, 4 I. 3, 4 1. 11, 4 W. 20; Ante, ^ 381 ; Alher- 
ley on Marr. Sett. ch. .5, p. 128; ch. 11, p. 233 ; 2 Fonbl. Eq. D. 3, ch. 
3, ^ 1, and nole.5 ; Id. B. 2, cli. 6, ^ 2 ; (/om. Dig. Covin^ B. 3, 4 ; Chan¬ 
cery, 4 I. 3, 4 I. 4, 4 W. 29 ; Sugden on Vendors, ch. IG, ^ 10 ; Prod- 
gers V. Langhara, 1 Sid. R. 123 ; Parr v. lOIiason, 1 East, 92, 95 ; Sicrry 
V, Arden, 1 Johns. Ch. IL 261, 271 ; S. C. 12 Johns. K. 536; Roberts v. 
Anderson, 3 Johns. Ch. R. 377, 378; S. C. 18 Johns. R. 513; Bean v. 
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is equal to that of any other person, whether he be a 
creditor, or a purchaser of the grantor; and, where the* 
Equity is equal, we have seen, that the rule applies. 
Potior cat conditio possidentis} And, where there is a 
Iona fide purchaser from the voluntary or fraudulent 
grantor, and another from the voluntary or fraudulent 
grantee, the grantees will have preference, according to 
the priority of their respective titjes.* 

[§ 434 a. So, another qualification or exception to 
the general doctrine concerning the statute 27 Eliz. 
c. 4, has lately been laid down, viz.: that in order that 
a subsequent conveyance to purchasers for value should 
liave the elfect to defeat d prior voluntary conveyance, 
it is essential that both conveyances should be made by 
one and the same person. Therefore, where a volun¬ 
tary conveyance had been made by an,ancestor in his 
lifetime, and afterwards his devisee conveyed the same 
property to a Iona fide purchaser for value, it W'as held 
that the first conveyance was not fraudulent and void, 
under the statute 27 Eliz. c. 4, as against the subse¬ 
quent purchase. And the Court said the principle 
upon which voluntary conveyances had been held 
fraudulent and void as against subsequent purchasers 
for value was, that by the second sale the vendor so 
entirely repudiated the former conveyance, as that, 


Smith, 2 Mason, R. 278, 279, 280 ; Gore v. Brazier, 3 Mass. R. 541; 
Slate of Connecticut v. Bradish, 14 Mass. R.296; Trull v, Bigelow, 16 
Mass. R. 406 ; Ante, ^ 64 c, 108, 139, 381, 409. 

1 2 F*)nbl. Eq. B. 3, 1 ; Id. B. 2, ch. 6, 2 ; 1 Fonbl. B. 1, ch. 4, 

§ 25; Fletcher v. Peck, 6 Cranch, 87, 133 ; Ante, ^ 298. 

2 Anderson v. Roberts, 18 Johns. R. 513 ; S. C. 3 Johns. Ch. R. 377, 

378; Sands v. Hildreth, 14 Johns. R. 498. But see Preston v. Crofut, 

1 Connect. R. 527, note; Sugden on Vendors, ch. 16,^ 10; Doe d. New¬ 
man V. Rusham, 9 Eng. Law & Eq. R. 417. 

KQ. JUR. — VOL. I. 41 
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against himself and the purchaser for value, it should 
1)6 conclusively taken, that the intention to sell existed 
■when he made the voluntary conveyance, and that it 
was made in order to defeat the subsequent purchaser. 
And that this principle did not apply where the grantor 
in the second conveyance was a different person from 
him who made the voluntary conveyance, for the acts 
of one man could npt show the mind and intention of 
another.^] 

§ 435. The Civil Law proceeded upon the same en¬ 
lightened policy. In the case of alienations of mova¬ 
bles and immovables, Iona fide purchasers for a valua¬ 
ble consideration, having no knowledge of jxny fraudu¬ 
lent intent of the grantor or debtor, were protected. 
AU preetor; Qiice fraudaiionis causa gesla enml, cvm co, 
qni frandem nop tgnoravcnfi actionem daho? Upon this, 
there follow'S this comment. Hoc Edictnm exm cocfcet, 
qui sciens cum in frav.dem crediforiim hoc facere, sxiscrpif, 
quod in fraudem creditormn ficbat. Quare, si quid in 
fruudan crediiorum factum sit, si lamcn is, qxd cepit, igno- 
ravil, cessare vidcxdur verha Edicli? And the very case 
is afterwards put, of a lond fide purchaser from a fraud¬ 
ulent grantee, the validity of whoso purchase is une¬ 
quivocally affirmed. Is, qui a dcUtore, cufus hona pos- 
scssa sunt, sciens rein emit, itcnim alii horn fide emcnti ven- 
didit; quasiturn sit, an secundus emptor conveniri potest 7 


1 Doe d. Newman Rusliam, 9 Eng. Law & Eq. E. 410, overruling 
Jones I). Whittaker, 1 Longf. & Tours. Ir. R. 14. On the other hand, it 
has been held in America, that a purchaser fur value of the administrator 
of a person who had made a voluntary conveyance, might avoid the 
former deed as a subsequent purchaser under 27 Eliz. c. 4 ; Clapp v. 
Lealherbee, 18 Pick. 1.31. 

2 Dig. Lib. 42, tit. 8,1. 1. 

8 Dig. Lib. 43, tit. 8,1.6, ^ 8; 1 Domat, B. 3, tit. 10, $ 1, art. 3. 
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Sed verior est Salim serdeniia, hona fide emptorem non ien- 
eri; quia dolus d duntaxat nocere debeat, qui eum admisit; 
qucmadmodim diximus, non teneri eum, si ah ipso debilore 
ignorans emerit. Is autem, qui doh malo emit, hona fide 
axdcm emenii vendidit, in soUdum preiium rd, quod accepit, 
tenebiiur} The same doctrine is fully recognized by 
' Voet.® And its intrinsic justice is so persuasive and 
satisfactory, that, whether derived from Roman sources 
or not, it would have been truly surprising not to have 
found it embodied in the jurisprudence of Englaiid.® 

§ 430. Indeed, the principle is more broad and 
comprehensive; and, although not absolutely universal 
(for wc have seen that there are anomalies in the case 
of judgment creditors, and the case of dower) yet it 
is generally true, and applies to cases of every sort, 
Avhere an Equity is sought to be enforced against a ioaa 
fide purchaser of the legal estate without notice, or 
even against a bona fule purchaser, not having the legal 
estate, where he has a better right or title to call for 
the legal estate than the other party.® It applies there- 


1 Dirr. Lib. 42, lit. 8,1. 9 ; Polhicr, Pand. Lib. 42, tit. 8, art. 3, ^ 25, 

2 2 Yopl, Comm. Lib. 42, tit. 8, ^ 10, p. 195, 

3 Wilson V. Wurral’s ca.se, Godb. 161; Bean v. Smith, 2 Mason, 270 
to 281 ; Anderson v. Roberts, 18 Johns. R. 513. 

4 See Ante, ^ 57 a, 108, 381, 410, note ; Post, § 630, 6.11; 1 Fonbl. 
Eq. n. 1, ch. 1,^3, note, p. 22; 2 Fonbl. Eq. B. 2, ch. 6, ^ 2, notes (4) 
and ({); Id. B. 3, ch. 3, ^ 1, note (a) ; Id. 13. 6, ch. 3, § 3, note (/) ; I 
Fonbl. Eq. B. 1, ch. 1,^7, note (w) ; Id. B. 1, ch. 1, ^ 3, note (/), p. 
22 ; Id. B. 1, ch. 5, ^ 4; Jeremy on Eq. Juried. B. 2, ch. 3, p. 283 ; Mil¬ 
ford, PI. Eq. by Jeremy, 274, note (J). 

5 2 Fonbl. Eq. B. 2, ch. 6, ^ 2, and note (A) ; 1 Fonbl, B. 7, ch. 4, 
^ 25, and note (<=•); Id. B. 1, ch. I, ^ 7 ; Sugden on Vendors, ch. 16; 2 
Chance on Powers, ch. 23, ^ 1, art. 2859 to 2863 ; Pomfret v. Windsor, 
2 Ves. 472, 486 ; Medlicott v. O’Donel, 1 B. & Beatt. 171 ; Ex parte 
Knott, 11 Ves. 618 ; Brace v. Duchess of Marlborough, 2 P. Will. 495 ; 
Ante, ^ 64 c, 108, 139, 381, 409, 411 ; Post, § 434, 436. 
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fore, to cases of accident and mistake, as well as to 
cases of fraud, which, however remediable between the 
original parties, are not relievable, as against such pur¬ 
chasers, under such circumstances.^ 

§ 437. We have thus far gone over the principal 
grounds upon which Courts of Equity grant relief in 
matters of accident, mistake and fraud. In all these 
cases,/ (to recur to a train of remark already suggest¬ 
ed,) it may be truly a.sserted, that the remedy and re¬ 
lief administered in Courts of Equity, are, in general, 
more complete, adequate, and perfect, than they can be 
at Common Law. The remedy is more complete, ade¬ 
quate, and perfect, because Equity uses instruments 
and proofs not accessible at law; such as an injunction, 
operating to prevent future injustice, and a bill of dis¬ 
covery, addressing itself to the conscience of the party 
in matters of proof. The relief, also, is more complete, 
adequate, and perfect, inasmuch as it adapts itself to 
the special circumstances of each particular case; ad¬ 
justing all cross equities; and bringing all the par¬ 
ties in interest before the Court, so as to prevent multi¬ 
plicity of suits and interminable litigation.^ Courts of 
Law, on the other hand, cannot do more than pronounce 
a positive judgment in a set formulary, for the pluintilT 
or for the defendant, without professing or attempting 
to qualify that judgment, according to the relative equi¬ 
ties of the parties. Thus, if a deed is fraudulently ob¬ 
tained without consideration, or for an adequate con¬ 
sideration ; or, if by fraud, accident, or mistake, a deed 
is framed contrary to the intention of the parties in 


1 Ante. ^ 64 c, 108, 381, 409, 410, 434 ; Post, ^ 630, 631. 

2 See Miif. Pi. Eq. by Jeremy, p. Ill, 118, 113. 
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their contract on the subject; the forms of proceeding 
in the Courts of Common Law will not admit of such 
an investigation of the matter in those Courts, as will 
enable them to do justice. The parties claiming under 
the deed have, therefore, an advantage in proceeding in 
a Court of Common Law, which it is against conscience 
• they should use. Courts of Equity will (as we have 
seen), on this very ground, int^fere to restrain pro¬ 
ceedings at law, until the matter has been properly 
investigated. And, if it finally appears that the deed 
has been improperly obtained ; or that it is contrary to 
the intention of the parties in their contract; these 
Courts will, in the first cftse, compel a delivery and can¬ 
cellation of the deed ; or order it to be deposited with 
an officer of the Court; and will farther direct a recon¬ 
veyance of the property, if it has been so. conveyed 
that a reconveyance may be necessary. In the second 
case, they will either rectify the deed according to the 
intention of the parties; or they will restrain the use 
of it in the points in which it has been framed contrary 
to, or it has gone beyond their intention in the original 
contract.' 

§ 438. In like manner, Courts of Equity will (as 
we have seen) aid defective securities under like 
circumstances. They will also interfere, not only to 
relieve against instruments which create rights; but 
against those which destroy rights; such as a release 
fraudulently or improperly obtained.* And, finally, 
they will not only prevent the unfair use of any ad¬ 
vantage in proceeding in a Court of ordinary jurisdic- 


‘ Mitf. PI. Eq. by Jeremy, 128, 129 ; Id. 112, 113. 
2 Mitf. PI. Eq. by Jeremy, 1^9, 130. 
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tion, gained by fraud, accident, or mistake ; but they 
will, also, if the consequences of the advantage have, 
been actually obtained, restore the injured party to, 
his rights.^ 

^ 4 39. The flexibility of Courts of Equity, too, in 
adapting their decrees to the actual relief required by 
the parties, in which their proceedings form so marked 
a contrast to the. proceedings at the Common Law, is 
illustrated in a striking manner, in cases of accident, 
mistake, and fraud. If a decree were in all cases re¬ 
quired to bo given in a prescribed form the remedial 
justice would necessarily be very imperfect, and often 
wholly beside the real merits of the case. Accident, 
mistake and fraud, .are of an infinite variety in form, 
character, and circumstances; and are incapable of 
being adjusted by any single and uniform rule. Of 
each of them one might say, Jfi7/e traJdt varios adverso 
sole colorcs. The beautiful character, or pervading 
excellence, if one may so say, of Equity Jurisprudence, 
is, that it varies its adjustments and proportions, so as 
to meet the very form and pressure of each particular 
case, in all its complex habitudes. Thus, (to present 
a summary of what has been already stated,) if con¬ 
veyances or other instruments are fraudulently or im¬ 
properly obtained, they are decreed to be given up and 
cancelled.® If they are money secufities, on which the 
money has been paid, the money is decreed to be paid 
back. If they Ibe deeds, or other muniments of title, 
detained from the rightful party, thd^ are decreed to 
be delivered up.® If .they are deeds depressed or 


1 Mitf. PI. Eq. by Jeremy, 131. 

2 See 1 Madd. Ch. Pr. 208, 211, 212, 261; Mitf. PI. Eq, by Jeremy, 
127, 128, 132. 

3 Mitf. n. Eq. by Jeremy, 124. 
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spoliated, the party is decreed to hold the same rights, 
as if they were in his possession and power.^ If there 
has been any undue concealment, or misrepresentation, 
or specific promise collusively broken, the injured par¬ 
ty is placed in the same situation, and the other party 
is compelled to do the same acts, as if all had been 
transacted with the utmost good faith.® If the party 
says nothing, but by his expressive silence misleads 
another to his injury, he is compellable to make good the 
loss; and his own title, if the case requires it, is made 
subservient to that of the confiding purchaser.® If the 
party, by fraud or misrepresentation, induces another 
to do an act injurious to* a third person, he is made re¬ 
sponsible for it.* If by fraud or misrepresentation, he 
prevents acts from being done. Equity treats the case, 
as to him, as if it were done; and makes him a trustee 
for the other.® If a will is revoked by a fraudulent 
deed, the revocation is treated as a nullity.® If a devi¬ 
see obtains a devise by fraud, he is treated as a trustee 
of the injured parties.^ In all these, and many other 
cases which might bo mentioned, Courts of Equity 
undo what has been done, if wrong; and do what has 
been left undone, if right. 


1 Milf. ri. Eq. 117, 118; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 3, § 1, 
385, &c.; 1 Madd. Ch. Pr. 211, 258. 

- 1 Madd. Ch. Pr. 209, 210 ; 1 Fonbl. Eq. B. 1, ch. 3, ^ 4, and notes. 

^ 1 Madd. Ch. Pr. 211; 1 Fonbl. Eq. D. 1, ch..3, ^ 4, and notes (m) 
and (/I ) 

4 3 P. Will. 131, Ae; Jeremy on Eq. Jurisd. B. 3, ch. 2, 1, p. 388, 

389. 

1 Madd. Ch. Pr. 552 ; 1 Jac. & Walk. 96; 11 Ves. 638. 

C 1 Fonbl. Eq. 13. 1, ch. 1, ^ 3, note (/), p. 13 ; Id. B. 1, ch. 2, § 13, 
note ((]). But see Ambler, K. 215; 3 Bro. Ch. li. 156, note; 7 Ves. 
373, 374. 

7 1 Fonbl. Eq. B. 1, ch. 1 ,^ 3 , note (/), p. 13 ; 2 Fonbl. B. 4, Pt. 1, 
ch. 1, ^ 3, and note (»); Milf. PI. Eq. by Jeremy, 257. 
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§ 440. We may conclude this head by calling the 
attention of the reader to the remark, (which has been 
necessarily introduced in another place,) that Courts of 
Equity will exercise a concurrent jurisdiction with 
Courts of Law in all matters of fraud, excepting only 
of fraud in obtaining a will, which, if of real estate, is 
constantly referred to a Court of Law to decide it, in 
the shape of an issue of devisavit vel non ;' and which, 
if of personal estate, is, in England, cognizable in the 
Spiritual or Ecclesiastical Courts.® But, even in this 
case the bill may be retained, to abide the decision in 
the proper Court, and relief be decreed according to 
the event.® No other excepted case is known to exist; 
and it is not easy to discern the grounds upon which 
this exception stands, in point of reason or principle, 
although it is clearly settled by authority.'* But, where 
the fraud does not go to the whole will, but only to 
some particular clause; or where the fraud is in unduly 
obtaining the consent of the next of kin to the Probate; 
Courts of Equity will lay hold of these circumstances 
to declare the executor a trustee for the next of kin.^ 


1 See Gould c. Gould, 3 Story, 11. 537, 

^ Ante, ^ 184, 238; Allen y. Mnepherson, 5 Beav. R. 469; S, C. on 
appeal, 1 Phillips, Ch. R. 133. 

2 See Ante, ^ 184, note ; and Gaines & Wife v. Chew, 2 Howard, 
Sup. Ct. R. 619, 645. 

^ Ante, ^ 184, 238, 252, 254 ; 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (/), 
p. 13 ; 2 Fonbl. Eq. B. 4, Ft. 1, ch. 1, ^ 3, and note (e) ; Kcrrick v. 
Bransby, 3 Brown, Pari. Cas. 358 ; 7 Bro. Pari. C^by Tomlins, p. 437. 
See Wild v. Hobson, 2 Ves. & B. 108 ; Milf. PI. ®i. by Jeremy, 257; 
Barnesley v. Powell, 1 Ves. 284; Id. 119; 1 Mtidd. Ch. Pr. 206; Jones 
V. Jones, 7 Price, R. 663; Allen v. Maepherson, 1 Phill. Ch. R. 133. 

5 Mitf. PI. Eq. by Jeremy, 257; Barnesley v. Powell, 1 Ves. 284 ; 
Tucker v. Phipps, 3 Atk. K, 360; Allen v, Maepherson, 1 Phill. Ch. U. 
133. In this Iasi case many of the former decisions arc collected in which 
Courts of Equity have granted relief in cases of fraud in wills. See the 
opinion cited at large, Ante, ^ 184, note; and also the other authorities 
cited in the same note. 
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CHAPTER VIII. 

ACCOUNT. 

§ 441. Having disposed of these three great heads 
of concurrent equitable jurisdiction in matters of acci¬ 
dent, mistake, and fraud, the undisputed possession of 
which has belonged to Couvts of Equity from the ear¬ 
liest period, which can be traced out in our juridical 
annals, we may now pass to others of a different and 
less extensive character. We allude to the heads, 
where the jurisdiction, although it may attach upon any 
or all of the grounds above mentioned, is not necessa¬ 
rily dependent upon them, and, in fact, is exercised in a 
variety of cases where they do not apply, upon another 
distinct ground, namely, that the subject-matter is, per 
se, within the scope of equitable jurisdiction. Among 
these are Matters of Account, and, as incident thereto, 
Matters of Apportionment, Contribution, and Average; 
Liens, Rents, and Profits; Tithes, and Moduses, and 
Waste ; Matters of Administration, Legacies, and Mar¬ 
shalling of Assets; Confusion of Boundaries; Matters^ 
of Dower; Marshalling of Securities; Matters of Par¬ 
tition ; Matters of Partnership; and, lastly. Matters of 
Rent, so far as tliey are not embraced in the preceding 
head of Account. 

§ 442. Let us begin with matters of Account. One 
of the most ancient forms of action at the Common 
Law is the action of Account. But the modes of pro¬ 
ceeding in that action, although aided from time to 
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time by statutable provisions, were found so very dila¬ 
tory, inconvenient, and unsatisfactory, that as soon as 
Courts of .Equity began to assume jurisdiction in mat¬ 
ters of account, as they did at a very early period, the 
remedy at law began to decline; and, although some 
efforts have been made in modern times to resuscitate it, 
it has in England fallen into almost total disuse.^ Courts 
of Equity have lor ‘a long time exercised a general 
jurisdiction in all cases of mutual accounts, upon the 
ground of the inadequacy of the remedy at law; and 
have extended the remedy to a vast variety of cases 
(such as to implied and constructive trusts,) to which 
the remedy at law never was applied,® So that now 
the jurisdiction extends, not only to cases of an equi¬ 
table nature, but to many cases where the form of the 
account is purely legal, and the items, constituting the 
account, are founded on obligations purely legal. Upon 
such legal obligations, however, suits, although not in 
the form of actions of Account, yet in the form of As¬ 
sumpsit, Covenant, and Debt, are still daily prosecuted 
in the Courts of Common Law,^ and legal defences are 


1 In Godfrey v. Saunders, (3 Wilson, R. 73, 113, 117,) which is one of 

the few modern actions of Account in England, Lord Chief Justice Wil- 
mot said, (p. 117,) “1 am glad to see this action of Account is revived in 
this Court.’* Mr. Gvt'illim, in his edition of Bac. Abndg. title, Arrampf, 
p. 31, note (a), seemed to think, that the action of Account did not deserve 
the character usually given of it. But the Parliamenlary Commissioners, 
in their second Report on the Common Law, 8 xMarjjh, 1830, (p. 9, 26,) 

have no scruple to admit its inconvenience and dilatoriness, and that ii has 
gone into disuse. See, also, Buller, N. P. 217 ; 2 Reeves, Hist, of the 
Law, 73, 178, 337; 3 Reeves, Hist. L. 388 ; 4 Reeves Hist, L. 378; Crou- 
sillat V. McCall, 5 Binn. 433 ; 3 Black. Comm. 164. 

2 See Corporation of Carlisle v. Wilson, 13 Ves. 275 ; 1 Fonbl. Eq. B. 
1, ch. 1, ^ 3, note (/), p. 1-3, 14; Bac. Abridg. Accompt B. 

^ It was at one tune doubted, whether an action of Assumpsit would 
lie fur the balance of an account, where there are items on both sides. 
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there brought forward. But even in these cases, as the 
Courts possess no authority to stop the ordinary pro¬ 
gress of such suits, for the purpose of subjecting the 
matters in dispute to the investigation of a more con¬ 
venient tribunal than a jury, unless the parties agree 
to a voluntary arrangement for this purpose, the cause 
often proceeds to trial in a manner wholly unsuitable 

to its real merits.' ^ * 

« • 

§ 448. The difficulties in the modes of proceeding in 
actions of Account, and the convenience of the modes 
of proceeding in suits in equity, to attain the ends of 
substantial justice, are stated in an elementary work 
of solid reputation, with great clearness and force. 
The language of the learned author is as follows: 
“The proceedings in this action being difficult, dilatory 
and expensive, it is now seldom used, especially if the 
party have other remedy, as Debt, Covenant, Case; or 
if the demand be of consequence, and the matter of an 
intricate nature; for, in such case, it is more advisable 
to resort to a Court of Equity, where matters of accompt 
are more commodiously adjusted, and determined more 


Rut it is now fully established that, however numeions the items may be, 
still, if there appears any thing due on one side, an action of Assumpsit 
will lie for the balance. Tomkins v. Willshcar, 5 Taunt. R. 431; S. C. 
1 Marsh. R. 115, and the cases there cited; 2 Saund. 127, Williams’s 
note (r/). The use of the old aclion of Account is there said to be, where 
the plaiiitifT wants an account, and cannot give evidence of his right with¬ 
out it. lb. 

1 2 Pari. Common Law' Rep. 1830, p. 25, 20 ; Wilkin v. Wilkin, Salk. 
9; 3 Black. Comm. 184. — The Parliamentary Commissioners, in their 
second Report on the Common Law, (8 March, 1830, p. 26,) proposed to 
invest the Courts of Common Law with power to refer such accounts to 
auditors in such cases; a suggestion, which has since been adopted ; as, 
indeed, it had been adopted before in some of the American Sxaies. See 
Duncan v. Logan, 3 Johns. Ch. R. 361; Act of Massachusetts, 20lh Feb. 
1818,ch.142. 
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advantageously for both parties; the plaintiff being 
entitled to a discovery of books, pjipers, and the defend¬ 
ant’s oath; and, on the other hand, the defendant being 
allowed to discount the sums paid or expended by him; 
to discharge himself of sums under forty shillings by 
his own oath; and if by answer or other writing he 
charges himself, bv the same to discharge himself, which 
will.be good, if were be no other evidence, l^arther, 
all reasonable allowances are made to him; and jf after 
the accompt is stated, any thing be due to him upon the 
balance, he is entitled to a decree in his favor.” ^ 

§ 444. To expound and justify the truth of those 
remarks, it may be well to take a short review of the 
old action of Account, and to see to what narrow bound¬ 
aries it was confined, and by what embarrassments it 
was surrounded. 

§ 445 . At the Common Law, an action of Account 
lay only in cases where there was either a privily in 
deed, by the consent of the party, as against a bailiff 
or receiver appointed by the party, or a privity in law, 
ex provisione legis, as against a guardian in socage.® An 
exception, indeed, or father an extension of the rule, 
was, for the benefit of trade and the advancement of 
commerce, allowed in favor of and between merchants; 
and, therefore, by the Law jMerchant, one naming him¬ 
self a merchant might have an account against another, 
naming him a merchant, and charge him as receiver.^ 


1 Bac. Abridgf. Accompt. See, also, 1 Eq. Abridcr. p. 5 , note («); Anon* 

1 Vein. 283; Wicherly v. Wicherly, 1 Vern. 470; Marshfield v. Weston, 

2 Vern. 176. 

2 Co. Lilt. 90 h; Id. 172 a ; 2 Fonbl. Eq. B. 2, ch. 7, ^ 6, and note; 
Bac. Abridg. Accompt A; Com. Dig. Accompt A 1; 2 Inst. 379. 

^ Co. Lilt. 172 a ; Earl of Devonshire’s Case, 11 Co. R. 89. 
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But, in truth, in almost every supposable case of this 
sort, there was an established privity of contract. With 
this exception, however, (if such if be,) the action was 
strictly confined to bailiffs, receivers, and guardians in 
socage.* So strictly was this privity of contract con¬ 
strued, that the action did not lie by or against execu- 
' tors and administrators. The Stati^ of 13th of Edw. 
III. ch. 23, gave it to the executors of a merchant’; the 
Statute of 25th of Edw. III., ch. 5, gave it to the execu¬ 
tors of executors; and the Statute of 3Ist of fedw. III., 
ch. 11, to administrators.^ But it was not until the 
Statute of 3d and 4th of Anne, ch. 16, that it lay 
against executors and a(^ministrators of guardians, bai¬ 
liffs, and receivers.® 

§ 446. But in all cases of this latter sort, although 
there was no remedy at the Common Law, yet a bill in 
Equity might be maintained for an account against the 
personal representatives of guardians, bailiffs, and re¬ 
ceivers ; and such ivas the usual remedy prior to the 
remedial Statute of Anne.* And no action of Account 
lay at the Common Law against wrong-doers;® or by 
one joint tenant, or tenant in common, or his executors 
or administrators, against the other, as bailiff, for receiv¬ 
ing more than his share; or against his executors or 
administrators, unless there was some special contract 


1 Buller^s N. P. 127; 1 Eq. Abridff. 5, note (a ); 2 FonbI, Eq. B. 2, 
ch. 7, ^ 6, and note (n) ; Co. Lilt. 172 a ; 2 Inst. 379; Sargent v. Parsons, 
12 Mass. R. 149. 

2 Co. Lilt. 90 i ; 2 Fonbl. Eq. B. 2, ch. 7, ^ 6, and note (n). 

^ Ibid.; Bull. N. P. 127; Earl of Devonshire's Case, 11 Co. R. 89. 

4 2 Fonbl. Eq. B. 2, ch. 7, ^ 6 , note (n) ; 1 Eq. Abridg. 5, note (a), 

5 Bac. Abridg. Accompt B. — We shall presently see that Courts of 
Equity frequently administer relief in cases of Account against wrong¬ 
doers. See Bac. Abridg. Accompt B.; Bosanquet v. Dashwood, Cas. T. 
Talb. 38, 41. 
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betiveen them, whereby the one made the other his 
bailiff; for the relation itself was held not to create any 
privity of contract by operation of law.' This defect 
was afterwards cured by the Statute of 3d and 4th of 
Anne, ch. 16.* The Common Law was strict, as to who 
was to be accounted a bailiff or receiver; for a bailiff 
was understood to be one who had the administration 
and charge of lanfis, goods, and chattels, to make tho 
best benefit for the owner, and against whom, tlicrefore, 
an action of Account would lie for the profits, which he 
had made, or might, by his industry or care, have 
reasonably made; his reasonable charges and expenses 
being deducted.® A receiver' was one, who received 
money to the use of another to render an account; but 
upon hi^ account he was not allowed his expenses and 
charges, except in the case of merchant receivers. And 
this exception was provided (as it was said) by the law 
of the land in favor of merchants, and for the advance¬ 
ment of trade and traffic.^ So that it will be at once 
perceived from these cases, (and many others might be 
mentioned,)® that the remedy at the Common Law was 
very narrow; and, although it was afterwards enlarged, 
that would not of itself displace the jurisdiction origin¬ 
ally vested in Courts of Equity. 


1 Co. Litt. 172, and Harg. note (8); Co. Litt. 180 (/, 119 and Ilarg. 
note (83) ; Wheeler v. Horne, Willes, R. 208 ; 2 Fonhl. Eq. 13. 2, ch. 7, 
§6, note (m); Bac. Abridg. Accompt A. ; iSaund. R. 216, Williams's 
note. 

^ Ibid.; 3 Black. Comm. 

3 Co. Litt. 172 a ; 2 Fonbl. Eq. B. 2, ch. 7, § 6, and note («). 

4 Co. Litt. 172 a, 

5 See Bac. Abridg. Accompt B., C.; Com. Dig. Accompt A., B., D.; 
3 Reeves, Hist. L. 337, 338, 339; 3 Reeves, Hist. L, 75; 4 Reeves, Hist. 
L. 388. 
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§ 446 a. In the next place, as to the modes of pro¬ 
ceeding in actions of Account. At the Common Law, 

. before eitjier the Statute of Marlebridge, ch. 23, or of 
Westminister 2d, ch. 11, there were two methods of 
proceedings against an accountant; one, by which the 
party, to whom he was accountable, might, by consent 
of the accountant, either take the account himself, or 
assign an auditor or auditors to take it; and then have 
his action of Debt for the arrearages ; or, in more 
modern times,, an action on the Case, or Bismul compur 
iassent. And the accountant, if aggrieved, might have 
his writ of Ex parte talk, to reexamine the account in 
the Exchequer. The other proceeding of the plaintiff 
was, in the first instance, by way of a writ of Account. 
The process, by which this latter remedy |pight be 
made more effectual, is particularly described in the 
Statute of Marlebridge, and the Statute of Westminster 
2d, upon which it is unnecessary to dwell.’ 

§ 447. In the action of Account, there are two dis¬ 
tinct courses of proceeding. In the first place, the 
party may interpose any matter in abatement or bar of 
the proceeding; and, if he fails in it, then there is an 
interlocutory judgment, that he shall account {Quod 
computet) before auditors.® After this judgment is 
entered, it is the duty of the Court to assign auditors, 
who are armed with authority to convene the parties 
before them, de die in diem, at any time or place they 
shall appoint until the accounting is determined. The 
time by which the adcount is to be settled is prefixed 
by the Court. But, if the account be of a long or 


1 Com. Dig. Accompt A. and note («); 3 Reeves, Hist. Law, 75, 76. 
- 3 Black. Comm. 164; O’Conner u. Spaight, 1 Sch. & Lefr. 809. 
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confused nature, the Court will, upon the application of 
the parties, enlarge the time. In taking the account, 
the auditors in an action of Account at the Common 
Law could not administer an oath, except in one or two 
particular cases. But, under the Statute of 3d and 
4th Anne, ch. 10, the auditors are empowered to ad¬ 
minister an oath, and examine the parties touching the 
matters in question,-in^ cases within that act.* 

§ 448. If, in the progress of the cause before the 
auditors, when the items are successively brought 
under review, any controversy should arise before the 
auditors, as to charging or discharging any items, the 
parties have a right, if the points involve matters of 
fact, to make up and join issues upon such items re¬ 
spectively ; and, if the points involve matters in law, 
they have a right in like manner tb put in and join de¬ 
murrers upon each distinct item. These issues, when 
so made up, are to be certified by the auditors to the 
Court; and then the matters of law will be decided by 
the Court; and the matters of fact will be directed to 
be tried by a jury, after which the accounts are to be 
settled by the auditors according to the results of these 
trials. From this circumstance the proceedings before 
the auditors are often tedious, expensive and inconve¬ 
nient.® And, indeed, as different points both of fact 
and law may arise in different stages of the suit, and 
in different examinations before the auditors, as well 
after as before such issues have been joined and tried, 


1 Co. Litt. 199, and Harg. note (83); Wheeler v, Horne, Willes, R. 
208, 210; 1 Selwin, N. P. 0; Puller, N. P. 127; Bac. Abridg. Wagi r 
of LaWy C. 

^ Ex parte parte Bax, 2’Ves. 388; Bac, Abridg. Accompt F.; Bull. 
N. P. 127, 128 ; Crousillat r. McCall, 5 Binn. 433 ; Coin. Dig. Accompt 
E. 11; Yelverton, R. 202, Metcalf’s note (1). 
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it ought not to be surprising, that the cause should he 
procrastinated for a great length of time, by its tran¬ 
sition from one tribunal to another, for the various pur¬ 
poses incident to a due settlement of its merits. And 
besides these difficulties, there are many actions of Ac¬ 
count in which the defendant may wage his law, and 
thus escape from answering his adversary’s claim.^ 

§ 449. This summary view of 4he modes of proceed¬ 
ing in the action of Account is sufficient to show, that 
it was a very unfit instrument to ascertain and adjust 
the real merits of long, complicated, and cross accounts. 
In the first place, it was inapplicable to a vast variety 
of cases of equitable claims, of constructive trusts, of 
fraudulent contrivances, and of tortious misconduct.® 
In the next place, there was a want of due power to 
draw out the proper proofs from the party’s own con¬ 
science ; so that if evidence aliunde was unattainable, 
there was, and there could be, no ellective redress.® 
And it has been well observed by Mr. Justice Black- 
stone, that, notwithstanding all the legislative provi- 


i Com. Dig. Pleader ^ 2 W. 45; Co. Lilt. 90 h\ Ib. 295 6; 2 Saund. 
Rep. 05 a ; Archer's Case, Cro. Eliz. 579; Bac. Abridg. Wager of Law^ 
D., G. 

^ See 1 Eonbl. B. 1, ch. I, § 3, note (/), p. 13, 14 ; 2 FonbJ. Eq. B. 2, 
ch. 7, § 67. 

3 Mr. Chancellor Kent, in Duncan v, Lyon, (3 Johns. Ch. R. 361,) said, 
“ I have not been able to find any good reason, why that action [Account] 
has so totally fallen into disuse,^’ assigning, as a ground of his remark, 
that “in that action the auditors have all the requisite powers ; for they 
can compel the parties to account, and be examined under oath.’’ If what 
is stated in the text be correct, it is manifest, that the action of Account, 
as administered in England, cannot be admitted to be an equivalent for a 
Court of Equity. It is, perhaps, uncertain, whether the learned Chancel¬ 
lor did not mean to confine his remarks to the.actual state of the action in 
New York. See on this point the opinion of the same learned Judge, in 
Ludlow V. Simond, 2 Cain. Cas. Err. 52, 53. 
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sions in aid of the Common Law action of Account, 
It is found by experience, that the most ready and 
elfectual way to settle these matters of account is by a 
bill in a Court of Equity, where a discovery may be 
had on the defendant’s oath, without relying merely on 
the evidence, which the plaintiff may be able to pro¬ 
duce.” ' 


1 3 Black. Comm. 164 ; ante, § 67. Lord Redesdale, in Attorney- 
General V. Mayor, &c. of Dublin, 1 Bligh, R. N. S. 336, 337, gives a 
summary statement of the old action of account, and of the reasons of its 
discontinuance. He said, “ There has not been in this case a sufficient 
investigation of the ancient law and practice on the subject of account. 
It seems to have been conceived, that the common law had provided suffi¬ 
cient means for calling to account all persons liable to account. But it 
■was found by experience, that the writ of account was a very imperfect 
and inefficient mode of proceeding. In the case of an individual there can 
be no doubt, that if a person had received the rents of an estate belonging 
to a minor, for which he would be accountable, the law provided a writ to 
call such person to account, and to compel payment of what should be 
found due upon the account. Yet it is every day’s practice, allhough the 
common law has provided this remedy, for Courts of Equity to take upon 
themselves the investigation of accounts on behalf of infants suing by 
their next friends. The writ of account at common law did not exclude 
but rather was superseded by the jurisdiction of the Courts of Equity on 
this subject; because the proceeding in equity was found to be the more 
convenient mode of calling parlies to account, — partly on account of the 
difficulty attending the process under the old writ of account, but chiefly 
from the advantage of compelling the party to account upon oath, according 
to the practice of Courts of Equity. There is, on this subject, a writ in the 
Register, (Reg. Brev. p. 138,) which recites, that the King had been given 
to understand that his predecessors had granted certain rates on all mer¬ 
chandise brought into a town, to be applied to the walling of the town; 
and the inhabitants having complained that the rates collected had not 
been duly applied, the writ proceeds in the nature of a commission for 
taking the account. Under such circumstances, an information at this 
moment would lie at the suit of the Attorney-General, for taking such 
account. The practice of proceeding by information rather than by the 
writ of account, has prevailed, in consequence of the difficulty of proceed¬ 
ing under the writ. Thdt j)ersons under such circumstances should be 
rendered accountable by virtue of the writ, is said to be according to the 
law and custom of England.” 
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§ 450. Courts of Equity, in suits of this nature, 
proceed, in piany respects, in analogy to what is done 
at law. The cause is referred to a master, (acting as 
an auditor,) before whom the account is taken, and he 
is armed with the fullest powers, not only to examine 
the parties on oath, but to make all the inquiries by tes¬ 
timony under oath, and by documents, and books, and 
vouchers, to be produced by the parties, which are 
necessary for the due administration of justice. And 
when his report is made to the Court, any objections ■ 
which have been made, before the master, and any ex¬ 
ceptions taken to his report, may be reexamined by 
the Court at the instance of the parties, and the whole 
case is moulded, as ex wquo et hono may be required.^ 
The Court may, besides, bring all the proper parties in 
interest before it, where there are different parties con¬ 
cerned in interest; and,- if any doubt arises upon any 
particular demand, it may direct the same to be ascer¬ 
tained by an issue and verdict at law.^ So that there 
cannot be any real doubt that the remedy in Equity, in 
cases of account, is generally more complete and ade¬ 
quate than it is or can be at law.“ 

k 451. This has, accordingly, been considered in 
modern times, as the true foundation of the jurisdiction.^ 
Mr. Justice Blackstone has, indeed, placed it upon the 
sole ground of the right of Courts of Equity, to com¬ 
pel a discovery,— “For want” (said he) ‘-of this dis- 


1 Ex parte Bax, 2 Ves. 388. 

2 1 Eq. Abrid^. A., p. 5, note (a). 

3 See Milford on PI. Eq. by Jeremy, 120; Corporation of Carlisle r. 
Wilson, 13 Ves. 278, 270 ; ante, ^ G7. 

4 Jeremy on Eq. Juried. B. 3, Pt. 2, oh. 5, p. 504 ; Milf. PI. Eq. by 
Jeremy, 120; Ludlow u. Simond, 2 Cain. Err, 38, 52; Rathbone r. War¬ 
ren, 10 Johns. R. 595, 596 ; Post v, Kimberly, 9 Johns. R. 493; Duncan 
V. Lyon, 3 Johns. Ch. R. 361. 
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CO very at law, the Courts of Equity have acquired a 
concurrent jurisdiction with every other Court in mat¬ 
ters of account.”* But this, although a strong, yet is 
not the sole ground of the jurisdiction. The whole 
machinery of Courts of Equity is better adapted to the 
purpose of an account in general; and in many cases, 
independent of the searching power of discovery, and 
supposing a Court'of* Law to possess it, it would be 
impossible for the latter to do entire justice between 
the parties; for equitable rights and claims, not cogni¬ 
zable at law, are often involved in the cbntest.^ Lord 
Redesdale has justly said, that in a complicated account, 
a Court of Law would be incompetent to examine it at 
Prim, with all the necessary accuracy.® This is 
the principle on which Courts of Equity constantly act, 
by taking cognizance of Matters, which, though cogni¬ 
zable at law, are yet so involved with a complex ac¬ 
count, that it cannot be properly taken at law; and 
until the result of the account is known, the justice of 


1 3 Black. Comm. 437. See', also, 1 Fonbl. Eq. B. 1, ch. 1, § 3, note 
(/), p.J2. — Mr. Fonblanque, too, seems to consider that the greater 
portion of the concurrent jurisdiction of Courts of Equity stands upon a 
similar ground ; for he says, that the Courts of Equity, having acquired 
cognizance of the suit, for the purposes cf discovery, will entertain it for 
the purpose of relief, in most cases of Fraud, Account, Accident, and 
Relief. 1 Fonbl. Eq. B. 1, ch. 1, § 3, note f/), p. 12. This might justify 
the jurisdiction ; but it does not appear to me to include the whole ground, 
on which it is maintainable. Mr. Justice Blackstonc also traces to the 
same compulsive power of discovery, the jurisdiction of Courts of Equity 
in all matters of fraud. 3 Black. Comm. 439. This, as the original or 
sole ground for the Jurisdiction in matters of fraud, admits of still more 
question. 

2 Ante, ^ 67. 

3 O’Connor u. Spaight, 1 Sch. & Lofr, 309. See White v. Williams, 
8 Ves. 193 ■, Mitf. Eq. PI. by Jeremy, 119, 120. 
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the case cannot appear.^ Matters of account (he has 
added) may, indeed, be made the subject of an action; 
but an account of this sort is not a proper subject for 
' this mode of proceeding. The old mode of proceeding 
upon the writ of Account shows it. The only judgment 
was, that the party should account, and then the ac- 
• count was taken by the auditors. The Court never 
went into it.** 

§ 452. It is not improbable, that originally, in cases 
of account, which might be cognizable at law. Courts 
of Equity interfered upon the special ground of acci¬ 
dent, mistake, or fraud. If so, the ground was very 
soon enlarged, and embra’ced mixed cases, not governed 
by these matters. The Courts soon arrived at the con¬ 
clusion, that the true principle, upon which they should 
entertain suits for an account, in matters cognizable at 
law, was, that either a Court of Law could not give 
any remedy at all, or not so complete a remedy as 
Courts of Equity. And the moment this principle was 
adopted in its just extent, the concurrent jurisdiction 
became almost universal, and reached almost instanta¬ 
neously its present boundaries.® 

§ 453. In virtue of this general jurisdiction in mat¬ 
ters of account. Courts of Equity exercise a very ample 
authority over matters apparently not very closely con¬ 
nected with it, but which naturally, if not necessarily, 
attach to such a jurisdiction. Mr. Justice Blackstone 
has said, “ As incident to accounts, they take a concur¬ 
rent cognizance of the administration of personal assets; 


1 O’Connor r. Spaight, 1 Sch. & Lefr. 309; Id. 205; Mitf. PI. Eq. by 
Jeremy, 120 ; Jeremy on Eq, Juried. B. 3, Pt.'2, ch. 5, p. 504. 

2 Ibid.; Cooper, Eq. PI. 134. 

3 Ante, ^ 67 ; Corporation of Carlisle v. Wilson, 13 Ves. 278. 
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consequently, of debts, legacies, the distribution of the 
residue, and the conduct of executors and administra¬ 
tors. As incident to accounts, they also take the con¬ 
current jurisdiction of tithes, and all questions relating 
thereto; of all dealings in partnership, and many other 
mercantile transactions; and so of bailiffs, factors, and 
receivers. It would be endless to point out all the ’ 
several avenues in luiman affairs, and in this commer¬ 
cial age, which lead to or end in accounts.” ^ • But it is 
far from being admitted, that the sole origin of Equity 
Jurisdiction on these subjects, arises from this source. 
It i| one, but not the sole source. In many of these 
cases, as well as in others, which will hereafter be con¬ 
sidered, in which accounts may be taken, as incidents 
to the relief granted, there are other distinct if not 
independent sources of jurisdiction; and especially one 
source, which is the peculiar attribute of Courts of 
Equity, the jurisdiction over trusts not merely .express, 
but implied and constructive.® 

§ 454. One of the most difficult questions, arising 
under this head, (and which has been incidentally dis¬ 
cussed in another place,)’ is to ascertain whether there 
are any, and, if any, what are the true boundaries of 
Equity Jurisdiction in such matters of account, as are 
cognizable at law. We say cognizable at law; for, 
wherever the account stands upon equitable claims, or 
has equitable trusts attached to it, there is no doubt 
that the jurisdiction is absolutely universal, and with¬ 
out exception; since the party is remediless at law.* 


1 3 Black. Coram. 437. 

2 Jeremy on Eq. Jurist!. 13. 3, Pt. 2, ch. 5, p. 522, 523, 543 ; 1 Fonbl. 
Eq. B. 1, ch. 1, ^ 3, note (/) ; 2 Fonbl. Eq. B. 2, ch. 7, ^ 6, and notes. 

3 Ante, ^ f)7. 

^ Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 5, p. 504, 505, 500. 
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§ 455. But in cases where there is a remedy at law, 
there is no small confusion and difficulty in the autho¬ 
rities. The jurisdiction in matters of this sort has 
been asserted to be maintainable upon two grounds, 
distinct in their own nature, and yet often running into 
each other.* In the first place it has been asserted, 
that where, in a matter of account, the p&rty seeks a 
discovery of tacts, and these appt^ar upon his bill to be 
material to his right of recovery; there, if the answer 
does, in fact, make a discovery of such material facts, 
(for it would be no ground of jurisdiction if the dis¬ 
covery failed,)® the Court having once a rightful juris¬ 
diction of the cause, ought to proceed to give relief, in 
order to avoid multiplicity of suits.® And this plain 


1 See Ante, ^ 64 to 69, and note (1) to ^ 69 ; Corporation of Carlisle r. 
Wilson, 13 Ves, 278, 279. — Lord Chancellor Erskine, in Corporation of 
Carlisle v. Wilson, 13 Vcs. 278, 279, maintained the concurrent jurisdic¬ 
tion of Courts of Equity, in matters of account, to a very broad extent. 
He saiil: The principle upon .which Courts of Equity originally enter¬ 
tained suits for an account, where the parly had a legal title, is, that, 
though he might support a ^lit at law', a Court of Law either cannot give 
a remedy, or cannot give so complete a remedy as a Court of Equity ; and 
by degrees, Courts of Equity assumed a concurrent jurisdiction in cases of 
Account: fur it cannot bo maintained, that this Court interfere^, only 
when no remedy can be had at law. The contrary is notorious.” — “ The 
proposition asserted against this bill is, that this Court ought to refuse to 
interfere, by directing an account, if an action for money had and received, 
or an indebitatus assumpsit, can be maintained. That proposition cannot be 
maintained,” &c. — “ The proposition i?, not that an account may be de¬ 
creed in every case, where an action for money had and received, or indeb¬ 
itatus assumpsit, may be brought (and certainly, indebitatus assumpsit lies 
for tolls); but that, where the subject cannot be so well investigated in those 
actions, this Court exercises a sound discretion in decreeing an account.” 
See what was said by Mr. Vice-Chancellor Wigram in Pearce v. Cress- 
wick, 2 Hare, R. 286, 293, cited Ante, § 64 Z-, note. 

2 Ante, ^ 71, 74 ; Russell v, Clarke’s Ex’rg, 7 Cranch, 69 ; Dinwiddie 
17 . Bailey, 6 Ves. 140, 141. 

3 Ryle V. Haggle, 1 Jac. & Walk. 237. 
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ground is asserted by the learned author of the Trea¬ 
tise of Equity, in a passage already cited ; and it has 
been often maintained in the English Courts of Equity.' 
But, (as we have already seen)® there are other author¬ 
ities in the English Courts, which conflict with this doc¬ 
trine ; and which, without attempting to lay down any 
rule for a practical discrimination as to cases within, and 
cases* without the jurisdiction, seem to deliver over the 
subject to interminable doubts.® 

§ 456. The doctrine now generalljr (perhaps not uni¬ 
versally) held in America, is, (as we have seen,)^ that 
in all cases where a Court of Equity has jurisdiction 
for discovery, and the discovery is eficctual, that be¬ 
comes a suflicient foundation, upon which the Court 
may proceed to grant full relief. In otlier words, 
whbre the Court has legitimately acquired jurisdiction 
over the cause for the purpose of discovery, it will, to 
prevent multiplicity of suits, entertain the suit also for 
relief.® 


1 1 Fonbl. Eq. B. 1, cli. 1, ^ 3, note (/)Ante, ^ 64, 66 ; 2 Fonbl, 
Eq. B. G, ell. 3, § 6 ; Lee V, Alston, 1 Bro. Ch. R. 195, 196 ; Barker v. 
Dacie, 6 Vcs. 688 ; Corporation of Carlisle v. Wilson, 13 Ves. 278, 279. 

2 Ante, ^ 61 k, G5, 66 ; 1 Fonbl. Eq. B. 1 , ch. 3, note (/) ; note (r) ; 
Parker v. Dee, 2 Ch. Cas. 200, 201 ; 1 Eq. Abridg. A., p. 5 , 2 Eq. 
Abridg. A., p. 4; Ryle t. Hag:gie, I Jac. & Walk. 237. 

3 See Ante, ^ 64 to 69, and note (1) to ^ 69 ; Ambrose v. The Dun- 
mow Union, 0 Beavan, R. 512. — Many of the cases on this head have 
been already commented on at large, in the nolo (1) to ^ 69. The di/fi- 
cully of reconciling the authorities is very great. Is there any distinc¬ 
tion between cases of Account founded in privily, and those founded in 
tort, (such as a waste, &c.) ? 

^ Ante, ^ 67, 71, 74 ; Middletown Bank v, Russ, 2 Connect. R. 135, 

5 See Ante, § 64 to 69, 71; Armstrong v. Gilchrist, 2 Johns. Cas. 424 ; 
Rathbone v. Warren, 10 Johns. R. 587; King r. Baldwin, 17 Johns. R. 
384 ; Ludlow v. Siraond, 2’Cain. Cas. Err. J, 38, 39, 51, 62 ; Sianicy v, 
Cramer, 4 Cowen, R. 727, 728. In Fowle v. Lawraaon, 5 Peters, Sup. 
Ct. R. 495, Mr. C. Just. Marshall, in delivering the opinion of the Court, 
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§ 457. Another and more general ground has been 
asserted for the jurisdiction; and that is, not that there 
is not a remedy at law j but that the remedy is more 
complete and adequate in Equity; and besides, that it 
prevents a multiplicity of suits. This is, indeed, a 
very broad and general ground of jurisdiction ; and 
especially as applied to cases founded' in privity of 
contract, where it is contemplated that the matter 
should give rise to an account.® Upon this ground, 
Lord Ilardwicke expressed himself in favor of the 
jurisdiction generally, in a case then before him, say¬ 
ing; “It is a matter of contract and account, and con- 


bind : ‘‘Tliat a Court of Chancery has jurisdiction in matters of account 
cannot be questioned ; nor can it be doubled that this jurisdiction is often 
beneficially exercised ; but it cannot be admitted that a Court of l]quity 
may lake co«:rnizaiice of every action, for goods, wares and merchandise 
sold and delivered, or of money advanced, whore partial payments have 
been made, or of every contract, express or implied, consisting of various 
items, on which dilFcrent sums of money have become due and different 
pajrnents have been made. Allliougli the line may not be drawn with 
absolute precision ; yet it may be safely allirmed that a Court of Chan¬ 
cery cannot draw to itself every transaction between individuals in which 
an account between parties is to be adjusted. In all cases in which an 
action of account would bo the proper remedy at law, and in all cases 
where a trustee is a party, the jurisdiction of a Court of Equity is un¬ 
doubted. It is the appropriate tribunal. But in transactions not of this 
peculiar character, great complexity ought to exist in the accounts, or 
some difficulty at law should interpose, some discovery should be required, 
in order to induce a Court of Chancery to exercise jurisdiction. 1 lAIadd. 
Chan. 8G ; G Vos. 136 ; 9 Yes. 437. In the case at bar these difficulties 
do not occur. The plaintiff sues on a contract by which real property is 
leased to the defendant, and admits himself to be in full possession of all 
the testimony lie requires to support his action. The defendant opposes 
to this claim as an offset, a sum of money due to him for goods sold and 
delivered, and for money advanced; no item of which is alleged to be 
contested. Wo cannot think such a case proper for a Court of Chan¬ 
cery.” 

I Jeremy on Eq. Jurisd. B. 3, Pi. 2, ch. 5; Barker v. Dacie, G Yes. 
688 ; 3 Black. Cornm. 437. 
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soqueutly a, proper subject for the jurisdiction of this 
Oourt.”^ And this is inanifestiy the doctrine main¬ 
tained by Lord Kedesdale, who said that in matters of 
account, ‘‘A Court of Equity will entertain jurisdic¬ 
tion of a suit, though a remedy might perhaps be had 
in the Courts of Common Law. The ground upon 
W'hich (Courts of Eejuity first interfered in these cases, 
seems, to have been the difliculty of proceeding to the 
full extent of justice in the Courts of Common Law.” 
And, in a note, it is added : “ Perhaps, in some of these 
cases, the jurisdiction was first assumed to prevent 
multiplicity of suits.”^ He subsequently said: “The 
Courts of Equity, having gone* the length of assuming 
jurisdiction in a variety of complicated cases of ac¬ 
count, &:c., seem by degrees to have been considered as 
having on these subjects a concurrent jurisdiction with 
the Courts of Common Law, in oases where no dilfi- 
culty could have attended the proceedings in those 
Courts.” ’ In cases of mutual accounts founded in 
privity of contract, this doctrine is, in the English 
Courts, acted upon in the most ample m.anner in our 
day, without any limitation; ^ us it certainly is fully 
maintained in America.'’^ 


1 Billnri r. ilydc, 1 Aik. 127, 128. 

2 Milford on Tl. Eii- by Jeremy, 110, 1*20 ; Biiiker r. Dacie, 0 Ves. 
6S8 ; Mackenzie r. Johnston, 4 Madd. K. :J74. 

3 Mitf. PI. by Jeremy, I2:J, See also O’Connor r. Spaighl, 1 Sch. 
& Lcfr. 309; Barker v. Dario, 6 Vos.'088 ; Corporation of Carlisle v. 
Wilson, 13 Vc3. 270 ; Coop. Eq. PI. Introd. 31 ; Duke of Leeds v. llad- 
nor,2 Bro. Cb. 11. 338, 518. 

4 Dinwiddie v. Bailey, G Yes. 140, 141 ; 2 Pari. Rep. of Common Law 
Commissioners, 1830, p. 20; Courtenay v. Godshall, 9 Ves. 473, 

5 Armstronfj v. Gilchrist, 2 Johns. Cas. 424 ; Ratlibone v. Warren, 10 
Johns. R. 587 ; King v. Baldwin, 17 Johns. R. 384 ; Ludlow v. Simond, 
2 Cain. Err. 1, 38, 39, 51, 52 ; Post v. Kimberly, 9 Johns. U. 493; Haw¬ 
ley V. Cramer, 4 Cowen, R. 727, 728 ; 2 Pari, lleport of the Common Law 
Commissioners, 1830, p. 20 ; Porter v. Spencer, 2 Johns. C. R. 171. 
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§ 458. C(ftii'ts of Equity will also entertain jurisdic¬ 
tion in matters of account, not only when there are 
mutual accounts, hut also when the accounts to be 
examined are on one side only, and a discovery is 
wanted in aid of the account, and is obtained.^ But, 
in such a case, if no discovery is asked, or required by 
the frame of the bill, the jurisdiction will not bo main¬ 
tainable.^ And, d forliori, wherq there are no mutual 


^ Harkcr r. Dacie, 6 Ves. 687, 688; Fri^.tas r. Don Santos, 1 Y. 
Jerv. 571, (^urtenay v, Godshall, 9 Ves. 473 ; Mackenzie v, Johnston, 
4 M:i(Jd. IJ. 371 ; Massey v. Banner, 4 Madd. R. 41G, 417 ; Ludlow V. 
Simond, 2 Cain. 7Crr. 1, 38, 52 ;iPost v. Kimberley, 9 Johns. R. 470, 493. 
The Vice-Chancellor (Sir John Leach) has held generally, that, in all 
cases of’agency, a bill will lie in Equity for an account by the principal 
against his agent. Miickeuzio v. Johnston, 4 Madd. R. 374 ; Massey .c. 
Banner, 1 Madd. Ft. 4 lO. The ground .seems to be, ihongli not explicitly 
•elated by him, that, there being a necessity for a discovery, the relief is 
conse(iucnt on that; and that it would be most unreasonable, that he 
blionld i)ay Ins agent for a discovery, and then bo turned round to a suit 
at law, wliieh would he the case, if ho could not liavc relief on his bill. 
The case of lloare v. Contencin, (I Bru. Cli. R. 27,) is distinguishable; 
for there the bill was to recover back money lent, and no discovery seemed 
necessary. Lord Tliurlow said ; “ As to an account, this is only of a 
repayment of money, and that the money for wliich llic teas sold should 
be deducted. As it stood oiiginally, therefore, the bill could not have 
been supported.” In Frinlas u. Don Santos, (1 Y. & Jerv. 574,) the 
Court of Exchequer said : “ It is the settled practice at ibis lime, that, if 
a hill be filed for a discovery, tlie relief is made ancillary to it; and the 
party must stand or fall by the discovery, kc. It is not every account, 
which will entitle a Court of Equity to interfere. It must be such an 
account as cannot be taken, justly and fairly, in a Court of Law.’’ The 
same doctrine was asserted in King v. Rosselt, (2 Y. & Jerv. 33,) which 
was a bill by a principal against Jiis agent for discoveiy and relief. Lord 
Chief Baron Coinyns, in his invaluable Digest, (Cliancery, 2 A.,) lays 
down the principle broadly upon his own auihoriiy, that “ Clianccry will 
oblige any one to give an account for money by him received.” 

- Dinvviddic r. Bailey, G Ves. 136: Fnetas r. Don Santos, 1 Y. & 
Jerv. 571; King v. Ros.sett, 2 Y. ^ Jerv. 33; Cooper, £([. FI. 134 ; but 
see Mackenzie i;. Jolinston, 4 IMadd. R. 371 Massey v. Banner, 4 Madd. 
R. 410 ; Foley v. Hill, 2 House of Lords Cases, 28 ; Com. Dig. Chan¬ 
cery, 2 A. 



508. 


EQUITY JURISPRUDENCE. 


fen. VIII. 


demands but a single matter on one Sde, Jind no 
discovery is required, a Court of Plquity will not enter¬ 
tain jurisdiction of the suit, although there may be 
payments on the other side, which may be set olf; 
for, in such a case, there is not only a complete remedy 
at law, but there is nothing requiring the peculiar aid 
of Equity, to ascertain or adjust the claim.^ To found 
the jurisdietion, in- cages of a claim of this sort, there 
should be a scries of transactions on one side, and of 
payments on the other. 

§ 458 a. So it has been said, “ That if there be a 
bill for an account in respect of particular items, or any 
number of particular items, .'fnd the plaintiif fails in 
sustaining the demand upon those particular items, and 
the bill happens to contain a general vague charge, that 
there are voluminous and intricate accounts between 
the parties, and which charge is inserted merely as a 
prctc*xt for the purpose of bringing the case within the 
jurisdiction of a Court of blquity, the Court, in so vague 
and uncertain a case, will disregard that general alle¬ 
gation, will consider it as struck out of the bill, and 
not allow it to protect the bill against a demurrer for 
want of E({uity.” 


1 Wells V. Cooper, citeil in Dinvviddie v. JJailcy^ 0 Vt's. 130; Foster r. 
»Spcncer, 2 Johns. (Ui. IC 171 ; Moses v. Lewis, F2 Fricc, R. 502 ; King 
V. Rossell, 2 Y. ^ Jerv. 33; 1 Madd. Cli. Fr. 70, 71. 

- Darthez v. Clemens, 0 IJcavan, R. 105, 160. On iJiis occasion, Lord 
Langdalc said : “ It therefore comes to this, does ihi.s bill contain such 
vague and general statements, statements put in merely as a jnctoxt for 
transferring the jurisdiction from the Court of law to this Coiut ? If the 
account can be fairly taken in a Court of Common Law, this Court will 
not interfere, even in the case of merchants’ accounts consisting of mutual 
dealings ; hut in thi.s case I am persuaded not only that the accounts be¬ 
tween these parties could not be advantageously taken in a Court of Law, 
but that they could not be taken at all there. Everybody knows how an 
action upon such an account would necessarily end ; it would end in the 
account being taken in this Court, or by a reference.” 
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§ 459. So that on the whole, it may be laid down, 
as a general doctrine, that in matters of account, 
growing out of privity of contract. Courts of Equity 
have a general jurisdiction, where there are mutual 
accounts, (and d fortiori, where these accounts are 
complicated,) and also where the accounts are on one 
side, but a discovery i^sought, an^J is material to the 
relief.^ And, on the other han^ where the accounts 
are all on one side, and no discovery is sought or 
required ; and also, whore there is a single matter on 
the side of the plaintiff seeking relief, and mere set-offs 
on the other side, and no discovery is sought or re¬ 
quired ; in all such cases Courts of Equity will decline 
taking jurisdiction of the cause.^ The reason is, that 
no peculiar remedial process or functions of a Court of 
Equity are required; and if, under such circumstances, 
the Court were to entertain the suit, it rvould merely 
administer the same functions in the same ^vay as a 
Court of Law would in the suit. In short, it would act 
as a Court of Law. 

§ 459 a. Apphopriation. In matters of account, where 
several debts are due by the debtor to the creditor, it 
often becomes material to ascertain to what debt a partic¬ 
ular payment made by the debtor is to bo applied. This 
is called in our law the appropriation of payments. It is 
called in the foreign law the imputation of payments,^ 
a phrase apparently borrowed from the Homan Law, 
where the doctrine of the appropriation of payments is 


1 Mackenzie v. Johnston, 4 Madd. K. 374 ; Massey v. Banner, 4 Madd. 
K. 41G, 417 ; Pendleton v. Wambersie, 4 Cranch, li. 73. 

^ Sec Ante, ^ 458, and cases there cited. ^But see Com. Dig. Chan¬ 
cery, y A. 

3 Potliicr on Oblig. by Evans, n. 528 ; (Id. n. 5G1, Fr, edit. 1824.) 

43* 
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carefully examined, and the leading distinctions appli¬ 
cable to it amply discussed.* The doctrine may, of 
course, find a place wherever there exist separate and 
independent debts between the parties ; but it is chiefly 
in cases of running accounts between debtor and credi¬ 
tor, where various payments have been made, and 
various credits havo been giveft at diflerent times, that 
its application is Ibltvjn its full force and importance, 
especially where the dealings have been with a firm, 
as for example, with bankers, and one or more of the 
partners have deceased, and the customer still con¬ 
tinues his dealings with the new firm, or the survivors 
of the old tirm, and moneys'havc been paid in, and 
drawn out, from time to time.** The same question, 
.also, often occurs, in cases of public oflicers, where 
they have given diflerent bonds, at dilFercnt times, 
with difiTercnt sureties, for the faithful performance of 
iheir duties, and moneys have been received by them 
at diflerent periods, embracing one or more of the 
bonds. How, in .such cases, where running accounts 
arc kept of debts and payments, of credits and receipts, 
are the pa.yments, made at diflerent times, before and 
after the change of the firm, or the change of sureties, 
to be appropriated ? This, in former times, Avas a 
matter of no inconsiderable embarrassment and diffi¬ 
culty. At present, the folloA^ing propositions may be 
deemed well settled. In the first place, in the case of 
running accounts between partic.s, where there ar§ 
various items of debt on one side, and various items of 
credit on the other side, occurring at diflerent times. 


^ Polhier, Panel. Lib. 40, lit. 3, n. 81) to n. 103. 

Bank of Scotland r. Christie, 8 Clark & FinnclJ. R. 214. 
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and no special appropriation of the payments is made 
by cither party, the successive payments or credits are 
to bo applied to the discharge of the items of debit, 
antecedently due, in the order of time in which they 
stand in the account; or, in other words, each item of 
payment or credit is applied in extinguishment of the 
earliest items of debt standing j/ the account, until 
the whole payment or credit iy exhausted.* In the 
next place, where there arc no running accounts be¬ 
tween the parties, and the debtor himself makes no 
special appropriation of any payment, there the credi¬ 
tor is generally at liberty to apply that payment to 
any one or more of the ’ debts which the debtor owes 
him, wdiethcr it bo upon an account or otherwise.® 

§ 459 Ik The doctrine here stated proceeds partly 
upon the presumed intention of the parties, and partly 
upon a rule Avhich has been assumed in our law, that 
the debtor has a right to appropriate any payments 
which ho makes, to whatever debt due to his creditor, 
he may choose to apply it. If the debtor omits to 
make any such appropriation, then the creditor has a 


* Clayton’s case, 1 JMeriv. R. 572, fi04, 608; Dcvayncs w. Noble, 1 
Meriv. R. 5S5 ; Rodenham v. Purchase, 2 Rarn. & Aid. 30; Sinison v. 
Cooko, 1 Ring. R. 450 ; Simsoii v. Ingham, 2 Rarn. &; Cressw. 65 ; Pem¬ 
berton V. Oakes, 4 Russ. R. 151; Bank of Scotland c. (’liristie, 3 Clark 
& Finncll. R. 2M, 229 ; IhiiteJ States v. Kirkpatrick, 9 Wheat. 7C0,737, 
738 ; United ^Statcs r. Wardwell, 5 Mason, R. 82, 87 ; McDowell v. The 
^lackstone Canal Co. 5 Mason, R. 11; The Postmastcr-Gcncral r. Fur- 
ber, 4 Mason, R. 333, 335 ; Gass c. Stinson, 3 Sumner, R. 99, 110- 112 ; 
Williams v. GrifTitii, 5 IMccs. & Welsh. 300; Campbell v. Hodgson, Gow. 
R. 71; Hall v. Wood, 14 Fast, R. 213, n. ; Thompson v. Rrown, Mood. 
& Malk. 40; Taylor v. Kymcr, 3 Rarn. Adolph. 320, 333; Copland v. 
Tentmaii, 1 West (H. of L.) R. 361 ; S. C. 7 Clark & Finncll. 

2 Lysaght n. Walker, 3 Rligli, R. (N. S.)/l, 28; Rosanquet v, Wray, 
6 Taunt. R. 597; Rrooko u. Enderby, 2 Rrod. & Bing. R. 10; Post, 
459 g. 
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right to appropriate the payment to such debts, due to 
him by the debtor, as he may choose.” And, if neither 
party has made any appropriation thereof, then the law 
will make the appropriation according to its own notion 
of the equity and justice of the case, and so that it 
may be most beneficial to both the parties.® In this 
view, the appropria'^ion of payments upon running ac¬ 
counts, as above stabiQd, seems mo.st consonant to the 
intentions and interests of both of the partie,s, and is 
full of equity and justice.® 

§ 459 e. The Homan Law proceeded, in a great 
measure, if not altogether, upon similar principles. 
But, according to that Law,* the election was to be 
made at the time of payment, as well in the case of 
the creditor as in that of the debtor: In re pnncidi, 
hoc e:d dalhn atque sohi/i(in csl: — cedermn podea non 
pcrmiliUurd If neither applied the payment, the law 


1 Sec (Jphim v. Lefavour, 11 ]Metc. 174- 

2 United States r. January &, Patileson,7 Crancli,R. 572 ; U. States r. 
Kirkpatrick, 0 Wlieal. R. 720, 737 , U. Slates v. Wardwell, 5 jMasori, R. 
82; Postrnaster-Ceneral v. Uiirbcr, 4 IMason, R. 333; Oass v. Slinbon, 3 
Sumner, R. 00, 110 to 112 , Rost, ^ 450 r/; Smitli r. Lloyd, 11 Leigh, R. 
512; Seymour r. Van SJyck, H Wend. R. 403 ; U. Slates r. Ue.kford’s 
Ex’orh, 1 Howard, Sup. Ct. R. 250 ; S. C. 17 Peters, R. 251 ; 2 Cfioen- 
leaf on Evid. 530 to 535. 

3 Ibid. As to what circumstances will amount to an appropriation or 
not, see Taylor v. Kyrncr, 3 Parn. & Adolph. 320, 333, 331 ; Marryatts 
V. While, 2 Starkie, R. 101; Uoddard v. Hodges, 1 Crornp. & Mccs. 33 ; 
Wright V. Laing, 3 Earn. <S: C'ressw. 1C5 ; Birch ik Talbott, 2 Slaikie, R. 
74 ; Simsoii v. Ingliam, 2 Barn. & ^'^essw^ 65. 

4 Dig. Lib. 46, tit. 3, 1. 5. The text of the Roman Jjaw on this whole 
subject Will be found in the Amorican Law Magazine for April, 1843, 
(Philad.) p. 36, 37, 38, wdlh a learned dissertation on the whole subject. 
Mr. Ch. Just. Gibson has contested the leading doctrines of that article, 
whether satisfactorily or not, it will be for iho profession to decide. But 
it may be affirmed, withoutvscruple, that whoever studies the .subject ibe 
most profoundly, will be very likely to find that all the difnciiltics are not 
as easily solved, as he, upon a slight examination, might be led to sup¬ 
pose. 
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made the appropriation according to certain rules of 
presumption, depending on the nature of the debts, or 
the priority in which they were incurred. And as 
it was the actual intention of the debtor, that would, 
in the first instance, have governed; so it was his 
presumable intention that was first resorted to, as the 
rule l)y which the application w.t/ to be determined. 
In the absence, therefore, of artf' express declai'ation 
by either, the inquiry was, What application would be 
most beneficial to the debtor? The payment was 
consequently applied to the most burdensome debt, 
to one that carried interest, rather than to that which 
carried none,—to one Secured by a penalty rather 
than to that which rested on a simple stipulationj 
and if the debts were equal, then to that which had 
been first contracted. Jii lus vero, quw prcc-'icidi die 
dcbcnlur, coiiblul, quoliens indisUnctc quid soh'dut', 'in 
griivlorcm ciinsum vidcri soliduin. Si autem iiidki qv/'ic- 
gi'dvet, — id cslf si ouiniii nominu siiHiliu Jucrtnl^ in 
unliquioirm} Pothior, in his edition of the Pandects, 
has collected together all the texts of the Homan Law 
on this subject; ® and he has summed up the general 
results in his Treatise on Obligations.^ 


' Di^r. lab. 40, tit. 3, du. 5 ; Cl.iyton’s case, 1 Mcriv. R. 001, 00.^ 

H rJtliier, rand. lib. 16, til. 3, art. 1, n. 89 to 99. The doctrine of the 
Roman Law is still more fully shown, and compared vith the Common 
Law decisions, in a very able note to the case of Patlison v. Hull, 9 Cowen, 

R. iTi to 777, to which I gladly refer. 

^ Pothier, Oblig. by Evans, n. 528 to 535 ; Id.n. 501 to n. 572,1 tench, 
2d edit. 1829; Gass v. Stinson, 3 Sumner, R. 98, 111. It niay^not bo 
without use to insert here the leading rules stated by I’othiei . First 
Rule. The debtor h.as the power of declaring on account ol what debt he 
intends to apply the sum which lio pays. Tito reatson which Ulpian gives 
is evident, ‘ possumus cnim cortam legem dicere, ei quod solvimus.’ 
According to our rule, although regularly the interest should be paid 
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§ 459 d. Now, the whole of this doctrine of the 
Honiun Law turns upon the intention of the dehtor, 


before the principal, yet if the debtor of the principal and interest, upon 
paying* a sum of mone3^ has declared that he paid on account of the prin¬ 
cipal, the creditor ^^bo has agreed to receive it cannot afterwards contest 
such a])plicaiinn. Second Rule. If the debtor, at the lime of paying, 
makes no api)lication, the^^reditor to whom the money is due, for differ¬ 
ent causes, lUviy make the tv^plication by ibc acquaintance which he gives. 
It IS refpiiMle, 1st. That ihi^^applicatioii be made at the instant. 2d. That 
it be equitable. Third Rule. When tlie application lias-neiiber been 
made by the debtor nor by the creditor, it ought to be made to that debt 
which the debtor at the time had the most interest to discharge. The 
application should rather be made to a debt w'hich is not contested than 
to one that is; rather to a debt which \va.s duo at the lime of payment 
than to one which was not. Amoiig«.several debts winch are due the 
application ought latber to be made to the debt for which the debtor was 
liable tt> bo imprisoned than to debts merely civil, in respect of winch 
process could only issue against In.s eflccls. Among civil debts the appli¬ 
cation she.lid rather lie made to llioso which ^produce interest ibati to 
those winch do not. The application ought rather to he m.ide to an 
hypothecatory debt than to another. Tlio application ought lather to be 
made to the debt lor which the debtor liad given sureties tliaii to those 
which he owed singly. Tlic reason is, that in discharging it, he dis¬ 
charges himself from two creditors, from Ins principal creditor, and from 
his surety, whom he is obliged to indemnify. Now', a dehtor has more 
interest to he acquitted again.^t two than against a single creditor. Tlic 
application ought rather to be made for a debt of winch the person who 
has paid was principal dehtor, than to those which he ow'ed as surety for 
other jiersoiis. Fourth Rule. If the debts arc of an equal nature, and 
such that the debtor had no interest in acquitting one rather than the 
other, the application should be made to that of the longest standing. 
Observe, that of two debts coiUraclcd the same day, but wiih dilferent 
terms, which are both expired, the debt of which the term w'as the shorter, 
and consequently which expiicd sooner, is understood to he the more 
ancient. Fifth Rule. If the different debts are of the same date, and in 
other respects equal, the ajqilication should bo made jiroportiouatc^y to 
each. Sixth Rule. In debts which arc of a nature to produce interest, 
the application is made to the interest before the principal. This holds 
good even if the acquittance imported that iho sum wms paid to the ac¬ 
count of the principal and interest, ‘in sortem ot usuras.* The clause is 
understood in this sense, that the sura is received to the account of the 
principal after the interest is satisfied. Observe, that if the sum paid ex¬ 
ceeds what is due for interest, the remainder is applied to the principal, 
even if the application had been expressly made to the interest, without 
memiuning the principal.” 
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either express, implied, or presumed; express, when he 
has directed the application of the payment, as in all 
cases he had a right to do; implied when he knowingly 
has allowed the creditor to make a particular applica¬ 
tion at the time of payment, without objection; pre¬ 
sumed, when in the absence of any such special appro¬ 
priation, it is most for his benefit fo apply it to a par¬ 
ticular debt. And, notwilhstandilig there arc contra¬ 
dictory and conflicting authorities on this subject in 
the English and American Courts, one should think 
that the doctrine of the Roman Law is, or at least ought 
to be held, and may well be held, to be the true doc¬ 
trine to govern in our Courts. There is a great weight 
of Common Law authority in its favor; and, in the 
conflict of judicial opinion, that rule may fairly be 
adopted, which is most rational, convenient and con¬ 
sonant to the presumed intention of the parties. If 
the creditor has a right, in any case, to elect to ivhat 
debt to appropfiate an indefinite payment, it seems 
pro})er that ho should liaise it only W'hen it is utterly 
indifferent to the debtor, to which it is applied, and 
then perhaps, his consent that the creditor may apply 
it, as he pleases, may fairly be presumed.^ 

§ 459 e. Re this, however, as it may, iu the actual 
application of the doctrine to cases of partnership, 


1 Ante, ^ 450 h; 459 d; Gass v. Stinson, 3 Sumner, Tv. t)8, 111 ; l^aUi- 
son V. Hull, 9 ("ovven, Pv. 717, 705 to 773 ; Clayton’s case. 1 Meriv. R. 
605, GOG, 607, 608. Put see Hall r. Wood, 14 East, 213, n. ; Kirby v. 
Duke ot Marlboroiigli, 9 Maule Si Sohv. 19 ; Marryatts v. While, 2 Star- 
kic, R. 101 ; Peters v. Anderson, 5 'launl. R. 596 ; Bosanquet v. Wray, 
6 Taunt. R. 597; Shaw v. Picton, 4 l^arn. Si Cressw. 715. Se« an 
elaborate article on the question of the Appropriation of Payments in the 
American I^aw Magazine, (Philadclpliia.) Xo. 1, for April, 1813, p. 31 to 
52. See also 1 American Lead. Cas. 123, and notes. 
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where a change of the firm has occurred by a dissolu¬ 
tion by death or otlicrwiso, the rule is, that the estate 
of the deceased or retiring partner is liable only to the 
extent of the balance due to any creditor at the time 
of the dissolution ; and that if the creditor continues 
to keep a running account with the survivors, or the 
new firm, and sumk are paid to them by the creditor, 
and sums arc drawn\n their firm, and paid^by them, 
and are charged and credited to the general account, 
and blended together as a common fund, without any 
distinction between the sums due to the creditor by 
the old firm and the new; in such a case, the sums 
paid to the creditor are deenlcd to be paid upon the 
general blended account, and go to extinguish, 
tanto, the balance of the old firm, in the order of the 
earliest items thereof. ‘^In such a case,” (it has been 
said by a very able judge,) there is no room for any 
other appropriation than that which arises from the 
order in which the receipts and payments take place, 
and are carried into the account. Presumably, it is 
the sum first paid in, that is first drawn out. It is 
the first item on the debit side of the account, that is 
discharged or reduced, by the first item on the credit 
side. The appropriation is made by the very act of 
setting the two items against each other. Upon that 
principle all accounts current arc settled, and particu¬ 
larly cash accounts. lYhcn there has been a continu¬ 
ation of dealings, in what w\ay can it be ascertained 
whether the specific balance, due on a given day, 
has or has not, been discharged, but^by examining, 
whether payments to the amount of that balance 
appear by the iiccount to have been made ? You are 
not to take the account backwards, and strike the 
balance at the head, instead of the foot of it. A man’s 
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banker breaks, owing him, on the whole account, a 
balance of £1,000. , It would surprise one to hear the 
customer say : ^ I have been fortunate enough to draw 
out all that I paid in during the last four years j but 
there is £1,000 which I paid in five years ago, that I 
hold myself never to have drawn out; and, therefore, 
if I can find anybody who was abswerable for the 
debts of the banking-house, sucjj as they stood, five 
years ag(^I have a right to say, that it is that specific 
sum which is still due to me, and not the £1,000 that 
I paid in last week.’ ” * 

§ 459 /. On the other hand, if, under the like circum¬ 
stances, moneys have been received by the new firm, 
and drawn out by the creditor from time to time, and 
upon the whole, the original balance due to the creditor 
has been increased, but never at any time been dimi¬ 
nished, in the hands of the firm; in such a case, the 
items of payment made by the now firm, are still to 
be applied to thO' extinguishment of the balance of the 
old firm, and will discharge the share of the deceased 
or retiring partner to that extent, but no farther j for, 
in such a case, the general rhle as to running accounts 
is applied with its full force.^ A foriiori, where pay¬ 
ments have been made, and no new sums have been 
deposited by the creditor with the new firm, the pay¬ 
ments will be applied in extinguishment, joro ianlo, of the 


1 Sir William Grant, in Clayton’s case, 1 Meriv, R. 608, 609 ; Johne’s 
case, 1 Meriv. R. 619; Smith v. Wigley, 3 Moore & Scott, 174 ; Stern- 
dale V. Ilanliinson, l^Simons, R. 393; Bodenham v. Purchase, 2 Barn. 
& Aid. 39 ; Pemberton v, Oakes, 4 Russ. R. 154; Bank of Scotland v, 
Christie, 8 Clark & Finnell. R. 214, 227, 228. 

2 Palmer’s case, 1 Meriv. R. 623, 624 ; Slecch’s case, 1 Meriv. R. 538; 
Bodenbam v. Purchase, 2 Barn. & Aid. 39. See In Re Mason, 3 Mont. 
Deac. & De Gex, R. 490 ; Law Magazine, May, 1845, p. 184. 
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balance due by the old firm, in the ordet of the items 
thereof,* 

§ 459 g. The cases which we have hitherto been con¬ 
sidering, are cases of running accounts; and, under 
such circumstances, the rule will apply equally to cases 
where a part of the debt is secured by a guaranty or 
by sureties as well-as where there are no such parties.^ 
But, where ther6 aregio such running accoimts, if no 
special appropriation is made by the debtor, tne credi¬ 
tor ma^ as we have seen,^ apply the money to any 
demand which he has against the debtor, whether it 
be a balance of an old account, or of a new account; 
for, in such a case the interest of third persons is not 
concerned, and the case of running accounts constitutes, 
as it were, an implied appropriation by the parties to 
the account generally.^ And payments made gener¬ 
ally by a debtor to his creditor, may be applied by the 


1 Sleech’s case^ 1 Meriv. E. 538, &c. 

2 United Stales v. Kirkpatrick, 9 Wheat. 11. 720, 737, 738; United 
Slates V. Wardwell, 5 Mason, R. 82, 87; Postmaster-General v. Furber, 
4 Mason, R. 333, 335. But see United States v. Eckford’s Ex’ors, 1 
Howard, Sup. Ct- E. 250; S. C. 17 Peters, R. 251; United States v. 
January, 7 Cranch, 572. 

3 Ante, ^ 459 a. 

4 Lysaght V. Walker, 6 Bligh, R. (N. S.) 1, 28; Bosanquet f. Wray, 
6 Taunt. E. 597; Brooke v. Enderby, 2 Brod. & Bing. R. 70. In United 
States V. January, 7 Cranch, R. 572, it seems to have been thought by a 
majority of the Court, “ That the rule adopted in ordinary cases is not 
applicable to a case where different sureties under different obligators are 
in interest.’’ But that case was one of a public officer, who had given 
bonds at different times. The case was very obscurely reported ; but its 
true bearing is stated in a note to United States v, Wardwell, 5 Mason, R. 
67. It is true, that the case of United States v. January has been recog¬ 
nized as good law in United States v. Eckford’s Ex’ors, 1 How. Sup. Ct. 
R. 250, 261. But there were peculiar circumstances in this last case; and 
United States v. Kirkpatrick exptessly recognizes the general doctrine of 
appropriation. 
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creditor to a balance due to the creditor, although other 
debts have since been incurred, upon which the, debtor 
has given a bond, with a surety, for security thereof.* 
By the Scotch Law, a creditor, having several debts 
due from the same debtor, has a right to siscribe a pay¬ 
ment made indefinitely and without appropriation by 
his debtor, to whichever debt he majr see fit to apply it, 
and is entitled (o iip,ke this appropriation and election 
even at the latest hour.^ The rule of our law seems 
(as we have seen) more qualifieds and to omit the right 
of election of the creditor to a reasonable period after 
the payment, or to cases where the appropriation may 
be presumed to be indifferent to the debtor.® 

§ 460. In cases of account, not founded in any such 
privity of contract, but founded upon relations and 
duties required by law, or upon torts and constructive 
trust, for which equitable redress is sought, it is more 
difficult to trace out a distinct line, where the legal 
remedy ends, and the equitable jurisdiction begins. 

§ 461. In our subsequent examination of this branch 
of jurisdiction, it certainly would not be going beyond 
its just boundaries, to include within it all subjects, 
which arise from the two great sources already indi¬ 
cated, and terminate in mattery of account, namely, 
first, such as have their foundation in contract, or ^ua,n 
contract, and, secondly, such as have their foundation 
in trusts, actual or constructive, or in torts affecting 


J Kirby v. Duke of Marlborough, 2 M. & Selw. 18 ; Williams v. llaw- 
linson, 3 Bing. R. 71; Parr v. Howlin, 1 Ale. & Nap. 197. 

2 Campbell v. Dant, 2 Moore, Priv. Coun. B. 29*2. See Moss v. Adams, 
4 Iredell, Eq. R. 42. 

8 Ante, ^ 459 § 459 a. See Caldwell v. Wentworth, 14 Neilr 

Hatnp. 431. 
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property. But, as many cases included under one 
head are often connected with principles belonging to 
the other, and as the jurisdiction of Courts of Equity 
is often exercised upon various grounds, not completely 
embraced in either j or upon mixed considerations; it 
will be more convenient, and perhaps not less philoso¬ 
phical, to treat the various topics under their own 
appropriate head's, without any.niQe discrimination 
between them. We may thus bring together in this 
place such topics only, as do not seem to belong to 
more enlarged subj'ects, or such as do not require any 
elaborate discussion, or such as peculiarly furnish matter 
of illustration of the general principles which regulate 
the jurisdiction. '* 

§ 462. Let us, then, in the first place bring together 
some cases arising ez contractu, or qmsi ex contractu, and 
involving accounts. And here, one of the most gen¬ 
eral heads is that of agency, where one person is em¬ 
ployed to transact the business of another for a re(»m- 
pense or compensation. The most important agencies 
of this sort which fall under the cognizance of Courts 
of Equity, are those of Attorneys, Factors, Bailiffs, 
Consignees, Receivers, and Stewards.^ In most agen- 


1 Jeremy on Eq. Jurisd. B. S, Ft. 2, ch. 5^ p. 518 to 515. — In general, 
a bill will not lie by an agent against his principal, for &Q account, unless 
some special ground is laid ; as the incapacity to get proof, unless by dis¬ 
covery ; Dinwiddle v. Bailey, (6 V'es. 136.) But in the case of stewards, 
a discovery from his principal is ordinarily necessary, for the reasons sta¬ 
ted by Lord Eldon in the same case, (6 Ves. 141.) “The nature of this 
dealing is, (hat money is paid in confidence, without vouchers, embracing 
a great variety of accounts with the tenants ; and nine times in ten, it is 
impossible that justice be done to the steward,” without going into Equity 
for an account against his principal. See Middleditch v. Sharland, 5 Ves. 
8^; Moses r. Lewis, 12 Price, R. 602. In this last case the Court re¬ 
used to entertain jurisdiction for an account, it appearing that the whole 
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cies of this sort^ there are mutual aeoouuts hetweeu the 
parties; or, if ilie account is on one side, as tlm rela¬ 
tion naturally gives rise to great persona;! confidence 
between the parties, it rarely happens that the princi¬ 
pal is able, in cases of controversy, to establish his 
rights, or to ascertain the true state' of the accounts, 
without resorting to a discovery fifom the agent In¬ 
deed, in cases of factorage and consignments, and 
general receipts and disbursements of money by re¬ 
ceivers and stewards, it can scarcely be possible, if the 
relation has long Subsisted, that very intricate and per¬ 
plexing accounts should not have arisen^ where, inde¬ 
pendently of a discovery, the remedy of the principal 
would be utterly nughtory, or grossly defective. It 
would be rare, that specific sales and purchases, and 
the charges growing out of them, could be ascertained 
and traced out with any reasonable certainty; and still 
more rare, that every receipt and disbursement could 
be verified by direct and positive evidence. The rules 
of law in all such agencies require that the agent 
should keep regular accounts 6f all his transactions, 
with suitable vouchers.^ ' And it is obvious, that if he 
can suppress all means of access to his books of ac¬ 
count and vouchers, the principal would be utterly 
without redress, except by the searching power of a 
bill of discovery, and the close inspection of all books, 
under the authority and guidance of a Master in Chan- 


matter was a s^t-ofT or other defence at law. The Court admitted the 
general jurisdiction of Courts of Equity in matters of account; but de¬ 
nied that it was applicable to cases of this sort. Id. 510, See also Frie- 
tas V, Don Santos, 1 Y. & Jerv. 574. 

1 Pearce v. Green, 1 Jac. & Walk. 135; Ormond v. Hulehinsoni 13 
Yes. 53 ; Clarke v. Tipping, 0 Beavan, R. 284. 

44# 
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eery. Besides; agents are not only responsible for a 
due account of all the property of their principals, but 
also for all profits which they have clandestinely 
obtained by any improper use of that property. And 
the only adequate means of reaching such profits must 
be by such a bill of discovery.* In cases of fraud, 
also, it is almost impracticable to thread all the intrica¬ 
cies of its combinations, except by searching the con¬ 
science of the party, and 'examining his books and 
vouchers; neither of which can be done by the Courts 
of Common Law.® 

§ 463. In agencies also of a single nature, such as a 
single consignment, or the delivery of money to be laid 
out in the purchase of an estate*, or of a cargo of goods, 
or to be paid over to a third person, although a suit at 
law may be often maintainable ; ® yet, if the thing lie 
in privity of contract and personal confidence, the aid 
of a Court of Equity is often indispensable for the 
attainment of justice. Even when not indispensable, ' 
it may often be exceedingly convenient and effect¬ 
ual, and prevent a mifltiplicity of suits. The party in 
such cases often has an election of remedy. This doc¬ 
trine was expounded with great clearness and force by 
Lord Chief Justice Willes, in delivering the opinion of 
the Court in a celebrated ease. Speaking of the pro¬ 
priety of sometimes resorting to suit at law, he said: 

Though a bill in Equity may be proper in several of 
these cases, yet an action at law will lie likewise. As 


^ East India Company v. Henchman, 1 Yes. jr. 289; Massey v. Davies, 
2 Yes. jr., R. 318; Borr v. Vandall, 1 Ch. Cas, 30. 

3 Earl of Hardwicke v, Vernon, 14 Yes. 510. 

3 But see Navulshaw v. Brownrigg, 7 Eng. Law & Eq. R. 106 ; Co- 
quillard v. Suydam, 8 Blackf. 24. 
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if I pay money to another, to lay out in the purchase 
of a particular estate, or any other thing, I may either 
bring a bill against him, considering him as a trustee, 
and praying that he may lay out the' money in that 
specific thing; or I may bring an action against him, 
-as for. so much money had and received for my use. 
Courts of Equity always retain such biUs, when they 
are brought under the notion of a trust j and therefore, 
in this very case, (a consignment to a factor for sale,) 
they have often given relief, where the party might 
have had his remedy at law, if he had thought proper 
to proceed in that way.” ^ 

§ 464. Perhaps the dodtrine here.laid down, although 
generally true, is a littfl too broadly stated. The true 
source of jurisdiction in such cases, is not the mere 
notion of a virtual trust j for then Equity Jurisdiction 
would cover every case of bailment. But it is the 
necessity of reaching the facts by a discovery; and 
having jurisdiction for such a purpose, the Court, to 
avoid multiplicity of suitSy will proceed to administer 
the proper relief.® And hence it is that in the case of 
a single consignment to a factory for sale, a Court of 
Equity will, under the h^d of discovery, entertain the 
suit for relief, as well as discovery; there being accounts 
and disbursements involved, which, generally speaking, 
cannot be so thoroughly investigated at law,® although 
(as we have seen) a Court of Equity is cautious of en- 


I Scott V, Surman, Willes, R. 405. 

3 Ante, § 71; 3 Black. Comm. 437 ; Ludlow v. Simond, 2 Cain. Cas. 
in Err. 1) 38, 52; Mackenzie c. Johnston, 4 Madd. R. 374 ; Pearce v. 
Green, 1 Jac. & Walk. 135. - * 

3 Ludlow V. Simond, 2 Cain. Err. 1,38, 62; Post v. Kitnberly, 9 Johns. 
R. 493 ; Mackenzie o. Johnston, 4 Madd. R..S74. 
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tertaining suits upon a single transaction, where there 
are not mutual accounts.* Nay, so far has the doctrine 
been carried, that even though the case may appear, as 
a matter of account, to be perfectly remediaMe at law; 
yet if the parties have gone on to a hearing of the 
merits of the cause, without any preliminary objection 
being taken to the jurisdiction of the Court upon this 
ground, the Court will not then suffer it to prevail; 
but will administer suitable relief. * 

§ 465, Cases of account between trustees and ecduis 
qiie trust may properly be deemed confidential agencies, 
and are peculiarly within the appropriate jurisdiction 
of Courts of Equity.® The ^ame general rules apply 
here, as in other cases of agency. A trustee is never 
permitted to make any profit to himself in any of the 
concerns of his trust.* On the other hand, he is not 


1 Porter v. Spencer, 2 Johns. Ch. R. 171 ; Wells r. Cooper, cited 0 
Ves. 136; Ante, ^ 458. But see Coquillard v. Suydam, 8 Blackf. 25. 

y Post V, Kimberly, D Johns. R. 493. * 

3 Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch* 5, p. 522, 523. 

4 Docker v. Somes, 2 Mylne & Keen, 664. — In this case it was de¬ 
cided, that if a trustee mixes trust funds with his private moneys, and 
employs both in a trade or adventure o/liis own, the cestui qua trust may, 
if he prefers it, insist upon having a proportionate share of the prohts, 
instead of interest on the amount of the trust funds so employed. On 
this occasion Lord Brougham delivered an elaborate judgment, from 
which 1 have made the following extracts, as they strikingly exemplify 
the doctrine of the text. His Lordship said : “ Wherever a trustee, or 
one standing in the relation of a trustee, violates his duty, and deals 
with the trust estate for his own behoof, the rule is, that he shall account 
to the cestui gue trust for all the gain which he has made. Thus, if trust 
money is laid out in buying and selling land, and a profit made by the 
transaction, that shall go, not to the trustee, who has so applied the 
money, but to the cestui que trust whose money has been thus applied. 
In like manner, (and cases of this kind are more numerous,) where a 
trustee or executor has dsed the fund lk)mmitted to his care in stock 
speculations, though the loss, if any, must fall upon himself; yet, for 
every farthing of profit he may make, he shall be accountable to the 
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liable for any loss which occurs in the discharge of his 


trust estate. Sfp, if be lay out the trust money in a commercial adven¬ 
ture, as in buying or fitting out a vessel for a voyage, or put it in the 
trade of another person, from which he is'to derive a certain stipulated 
profit, although I will not say that this has been decided, I hold It to be 
quite clear that he must account for the profits received by the adventure, 
or from the concern. In all these cases, it is easy to tell what ^the gains 
are ; the fund is kept distinct from the trustee’s other moneys, and what¬ 
ever he gets he must account for and pay oyer. It is so much fruit, so 
much increase on the estate or chattel of another, and must follow the 
ownership of the property, and go to the proprietor. So it is also, where 
one, not expressly a trustee, has bought or trafficked with another’s money. 
The law raises # trust by implication, clothing him, though a stranger, 
with the fiduciary character, for the purpose of making him accountable. 
If a person has purchased land in his own name with my money, there 
is a resulting trust for me; if he has invested my money in any other 
speculation, without my consent, he is held a trustee for my benefit. 
And so an attorney, guardian, or other person, standing in a like situa¬ 
tion to another, gains not for himself, but for the client, or infant, or 
other party, whose confidence has been abused. Such being the undeni¬ 
able principle of Equity, such the rule by which breach of trust is dis¬ 
couraged and punished, — discouraged by intercepting its gains, and 
thus frustrating the intentions that caused it; punished, by charging all 
losses on the wrong-doer, while no profit can ever accrue to him, — can 
the Court consistently draw the line as the l&ses would seem to draw it, 
and except from the general rule those instances where the risk of the 
malversation is most imminent; those instances where the trustee is 
most likely to misappropriate; naip«ly, those in which he usefs the trust 
funds in his own traffic? At first sight this seems grossly absurd, and 
some refiection is required, to understand how the Court could ever, 
even in appearance, countenance such^an anomaly, fhe reason which 
has induced judges to be satisfied with allowing interest only, I take to 
have been this. They could not,easily sever the profits, attributable to 
the trust money, from those belonging to the whole capital stock; and 
the process became still more difficult where a great proportion of the 
gains proceeded from skill or labor employed upon the capital. In cases 
of separate appropriation there was no sucii difficulty ; as, where land 
or stock had been bought, and then sold again at a profit. And here, 
accordingly, there was no hesitation in at once making the trustee account 
for the whole gains he had made. But where, having engaged in soma 
trade himself, he had invested tSe trust money 'in that trade along with 
his own, there was so much difficulty in severing the profits whiob might 
be supposed to come from iho money misapplied from those which 
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duties, unless lie has been guilty of negligence, mal- 


came from the rest of the capital embarked, that it was ^eeme^ more 
convenient to take another course, and instead of endeitvonng to ascer¬ 
tain what profit had been realljf made, to fix upcin eertjaia rates of interest, 
as the supposed measure or representative of tho profits, and assign 
that to the trust estate. * This principle is undoubtedly attended with one 
advantage; it avoids the necessity of an investigation, of more or less 
nicety,*in each individual case, and it thus attains one of the important 
benefits resulting from all general rules. But mark what sacrifices of 
justice and expediency are made for this convenience. AU trust estates 
receive the same compensation, whatever risks they may have run during 
the period of their misappropriation ; all profit equally, whatever may be 
the real gain derived by the trustee from this breach of duty: nor can 
any amount of profit made be reached by the Court, or even the most 
moderate rate of mercantile profit, that is the legal rate of interest, be 
exceeded, whatever the actual gains may have been, unless by the very 
clumsy and arbitrary method of allowing rests, in other words compound 
interest; ^nd this without the least regard to the profits actually realized. 
iV)r, in the most remarkable case in which this method has been resorted 
to, Kaphael v. Boehm, (which, indeed, is always cited to be doubted, if 
not disapproved,) the compound interest was given with a view to the 
culpability of the trusCea’s conduct, and not upon any estimate of the 
profits he had made by it. But the principal obji^tion which 1 have to 
the rule, is founded upon its tendency t.o cripple the just power of this 
Court, in by far- the most wholesome, and indeed, necessary exercise 
of its functions, and the encouragement thus held out to fraud and 
bseach of trust. What avails it towards preventing such malversations, 
that the contrivers of sordid injustice feel the power of the Court oply, 
where they are clumsy enough to keep the gains of their dishonesty 
severed from the rest of their stores 1 It is in vain they arc told of the 
Court’s arip beiqg long enough to reach them^ and strong enough to 
to hold them, if they know that a certain delicacy of touch is required,with¬ 
out which the hand might as well be paralyzed or shrunk up. The distinc¬ 
tion,! will not say sanctioned, hoi pointed at; by the negative authority 
of the cases, proclauDs to executors and trustees, that they have only to 
invest the trOst money in the speculations, end expose it to the hazards of 
their own eommeree, and be charged 6 per cent, on it; and then they 
may. pocket 15 or SO per cent, by a successfnl adventure. Surely, the 
supposed difiioiiliy of ascerlalning the real gain made by the misapplication 
is as np^iing, compered with the mischiefs, likely to arise from admitting 
sale, or rather this e^epiion to the most general rules of equi¬ 
table jurisdicUdn^rlll^ oases Wex^ more likely to occur than I can 
think they are, of ifiextricable difficulties in pursuing such inquiries, I 
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versation, or fraud.* The same doctrine is Applicable 
to cases of guardiaUS and wards, and other relations of 
a similar nature.® 

$ 466. Oases of account between tenants in com* 
mon, between joint>tenants, between partners, between 
part-owners of ships, and between owners of ships and 
the masters, fall under the like considerations. They 
all involve peculiar agencies, like those of hailiffs, or 
managers of property, and require the same operative 
power of discovery, and the same interposition of 
Equity.® Indeed, in all cases of such joint interests^ 
where one party receives all the profits, he is bound to 


should still deem this the lesser evil by far, and be prepared to embrace 
it. Mr. Solicitor General put a case of a very plausible aspect, with the 
view of deterring the Court from taking the course which all principle 
points out. He feigned the instance of an apothecary buying drugs with 
£100 of trust money, and earning £lfi00 a year by sbJliiig them to his pa¬ 
tients ; and so he might have taken the case of trust money laid out in pur¬ 
chasing a piece of steel or skein of silk, and these being worked up into 
goods of the finest fabric, Birmingham trinkets or Brussels lace, where 
the work exceeds by 10,000 times the material in value. But such 
instances, in truth, prove nothing, for they are cases not of profits upon 
stock, but of skilful labor very highly paid; and no reasonable person 
would ever dream of charging a trustee whose skill thus bestowed, had so 
enormously augmented the value of the capital, as if he had o^Iy obtained 
from it a profit; although the refinements of the Civil Law would cer¬ 
tainly bear us out, even in charging all gains accruing tipon those goods, 
as in the nature of accretions belonging to the true owners of the chattels.”. 
See Wt dderburn u. WedderbuTn,.4 Mylne & Craig, 41; Clarke v. Tip¬ 
ping, D Beavan, R. S84. 

> Wilkinson u. Stafiford, 1 Ves. jr. 32, 41, 42 ; Shepherd v* Towgood. 

1 Turn. & E. 379; Adair u. Shaw, 1 Sch* & Lefr. R. 272; Cafiiey v. 
Darbey, 6 Ves. 4S8. 

9 See Jeremy on Eg. Jhrisd. B. 3, Pt. 2, ch. 5, p. 54*1, 544, 545 ; Id. 
p. 522, 523. 

3 See Abbott on Shipp. B. 1, ch. 3, ^ 4, 10, 11, 12; Doddington 
Hallett, 1 Ves. 497; Ex parte 'V^ung, 2 Yes. & Beam. 242; Com« Dig. 
Chan. 3 V. 6, 2 A. 1; Prury v. Drury, 1 Ch. Rep. 49; Strelly v, Winsoh, 
iVern. 14.297. 
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ftjjoount to the other parties in interest for their re¬ 
spective shares, deducting the proper charges and 
expenses; -whether he acts expressly by their autho¬ 
rity as bailiff, or only by implication manager, 
without dissent, jure domim, over the prop^l^.* 

§ 466 a. Trustees, directors of private companies, 
and other persons'standing in a similar situation, are 
not only not allowed to make any profit out of their 
offices, but it is pimd facie a breach of trust on their 
part to take upon themselves the management of any 
part of the concern for a compensation or profit, by 
way of commission, or brokerage, or salary. Thus, 
for example, a director of a ‘company created to em¬ 
ploy steamships for the benefit of the company, can¬ 
not assume to himself, with the consent of the other 
directors, the situation of a ship’s husband, so as to 
charge the ship’s company for such a compensation, 
as a stranger acting in the same office might.® 


1 Strelly v. Winson, 1 Vern. 297; Horn v. Gilpin, Ambl. R. 255 ? 
Pulteney v. Warren, 6 Ves. 73, 78. 

2 Benson v. Healhorn, 1 Younge & Coll. N* R. 326, 340,341. — In this 
case Mr. Vice-Chancellor Knight caid : The next point relates to the 
commissions and the discounts. It may be right, and probably is fair, to 
assnme, for the purpose of tho argument, that all these charges anti 
allowances to Mr. Heathorn wore such as would have been according to 
,usage, and proper in the case of a stranger. His position, however, 

very difFercnt. He was one of six directors of this Company, to 
whom exclusively tho entire management of its affairs was intrusted. 
I say exclusively, because, as is obviously necessary in companies of this 
description the shareholders in general were prohibited from iot irfering. 
These six directors, being so intrusted, receive among (hena, from ihe 
funds of the Company, as a remuneration for their trouble in being the 
exclusively acting partners in this concern, a sum of no less than £650 
per annum, capable, as I read the deed, of increase, but not liable to 
diminution; this sum they are between tliemselves as they 

think fit. Now, it is obvious tha&^!||^ons so circumstanced were under 
an obligation to the to use their best exertions in 
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§ 467. In many cases of frauds by .an agent, a Court 
of Common Law cannot administer eifectual remedies; 


all matters which related to the affairs of the Company for the welfare 
of the concern thus entrusted, not gratuitously, to .their charge. 1 ap¬ 
prehend that, without any special provision for the purpose, it was by 
law an implied and inherent term in the engagement, that they should 
not make any other profit to themselves of that trust or employment, 
and should not acquire to themselves, while they remained directors, an 
interest adverse to their duly. The main or only business of this Com¬ 
pany consisted in acquiring, managing, and working steam-vessels. It 
may have been that a ship's husband was necessary. It is the defendant’s 
case, or the case at least of Mr. Heathorn, that a ship’s husband, was 
necessary. This is denied on the part of the plaintiffs, who sfiy that the 
directors might very well have performed such duty as the management 
of the vessels required without the interposition of a ship’s husband. 
On that I gave no opinion ; but if a ship’s husband was necessary, it is 
obvious he would become the responsible servant of the directors, in' an 
onerous office — that he would become an accounting party to them, and 
that his conduct, as well as his accounts, however respectable he might 
he, would require a constant and vigilant superintendence and control. 
That constant and vigilant superintendence and control one and all of the 
directors had, for value, contracted to give; and what is done? One of., 
these very directors becomes himself the person whose conduct and 
accounts it is his duty to superintend, to check, and to watch; at once, 
therefore, to put the case at the very low^est^ and in a manner most favor¬ 
able to Mr. Heathorn, paralyzing him as director in this respect, and 
leaving the Company, as far as these important matters were concerned, 
under the protection of but five, while they believed themselves to be 
under the protection of six. But it does not rest there. The five re¬ 
maining directors w^ere placed in the difficult and invidious position of 
having to check and control the accounts of one of their own body, With 
whom they were associated on equal terms, in, the management of every 
other part of the affairs of the concern. It has been, nevertheless, with 
an appearance of seriousness, treated as an arguable question, whether 1 
can allow this gentleman to receive profits, however reasonable in amount, 
if they had been claimed by another person, which he has m^de by this 
employment, in which he ought never to have embarked. If the Court 
were to do so, if the Court were to allow to a person so circumstanced 
that which might fairly be allowed to a stranger, it would obviously 
afford the strongest encouragement to a departure from what is the right 
and regular course in every s||pilar establishfnent. A party would take 
a situation of this nature with the certainty of having a fair remunera¬ 
tion, and with the probable advantage of retaining what was unfair. It 
EQ. JUR. —VOL. I. 45 ^ 
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as, for instance, it cannot give damages against liis 
estate for a loss arising from his torts, when such torts 
die with the person j and, d fortiori^ the rule will apply 
to Courts of Equity, w'hich do not entertain suits for 
damages. J3ut, where the tort arises, in the course of 
an agency, from a fraud of the agent, and respects pro¬ 
perty, Courts of Equity will treat the loss sustained, as 
a debt against his-estate.^ 


is mainly ihis danger, the danger of the commission of fraud in a manner 
and under circumstances which, in the great majority of instances, must 
preclude detection, that in the case of trustees and all parties whose 
character and responsibilities are similaj, (for there is no magic in the 
word,) induces the Court (not only for the sake of justice in the indivi¬ 
dual case, but for the protection of the public generally, and with a view 
to assert and vindicate the obligation of plain and direct dealing between 
man and n an in all cases, but especially in those where one man is trusted 
by another,) to adhere strictly to the rule, that no profit of any descrip¬ 
tion shall be made by a person so circumstanced — saying, to the person 
com])laining, that he has thus employed his time and skill without remu¬ 
neration, that he has elected so to treat the matter ; that he has had his 
reward, for he has had the possibility, nay the probability, of retaining to 
Jiimself that which he never ought to have retained; that he has been will¬ 
ing to run the risk, and cannot complain^if he happens to lose the stake. 
It is on this principle that Lord Eldon proceeded in the cases so familiar to 
us all of purchases by trustees. It is only an instance of the application 
of the Tulo, not the rule itself. In those cases Lord Eldon said —([ allude 
particularly to Ex parte Lacey, 6 Ves. 6:27, which occurred soon after 
Lord Eldon first received the seal) — ‘ The rule is founded on this, that, 
though you may see in a particular case that he has not made advantage, 
it is utterly impossible to examine upon satisfactory evidence in the power 
of the Court, by which I mean, in the power of the parties in ninety-nine 
cases out of a hundred, whether he has made advantage or not.' in 
the present case, Mr. Heathorn had openly and directly brought forward 
the mailer before the body of shareholders generally, I consider it possi¬ 
ble, if not probable, that he would have been allowed to receive, and 
would now have been entitled to retain all the sums in question paid for 
commission. He has not elected to take that open and straightforw ard 
course; he has chosen that the matter should be undisclosed, and he must 
abide the inevitable result. 

1 Lord Hardwicke v. Vernon, 4 Ves. 418; Bishop of Winchester r. 
Knight, 1 P. Will. 406. But see Jesus College v. Bloom, Ambler, R. 
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§ 468. Courts of Eijuity adopt very enlarged views 
in regard to the rights and duties of agent's }< and in. all 
cases, where the duty of keeping regular accounts and 
vouchers is imposed upon them, they will take care 
that the omission to do so shall not be used as a moans 
of escaping responsibility, or of obtaining undue re¬ 
compense. If, therefore, an agent dbes uot, under such 
circumstances, keep regular accounts and vouchers, he 
will not be allowed the compensation, which otherwise 
would belong to hiS agency.^ Upon similar grounds, 
as an agent is bound to keep the property of his prin¬ 
cipal distinct from his own, if he mixes it up with his 
own, the whole will be* taken, both at Law'^and in 
Equity to be the property of the principal, until the 
agent puts the subject-matter under such circumstances 
that it may be distinguished, as satisfactorily as it 
might have been before the unauthorized mixture on 
his part.® In other words th^ agent is put-to the neces¬ 
sity of showing clearly what part of the property be¬ 
longs to him ; and, so far as he is unable to do this, it 
is treated as the property of his principal.® Courts of 
Equity do not in these cases proceed upon the notion, 
that strict justice is done between the parties; but 
upon the ground that it is the only justice that can be 


55. —Tn many cases of tort, a remedy would lie at law against the per¬ 
sonal representative of llie party ; as, for instance, where a tenant has tor- 
liouily dug ore, and sold it during his lifetime ; if the ore, or the proceeds 
of it come to the possession of his administrator or executor, or he has 
assets, a suit will lie at law for the same. 1 P. Will. 407, See Jesus 
Collefje V. Bloom, Ambler, R. 54 ; Ilambley v. Trolt, Cowp. R. 374. 

1 While V. Lady Lincoln, 8 Ves. 3G3 ; S. P. 15 Ves- 441. 

■3 Lufion V. White, 15 Ves. 436, 440. 

3 Panton v, Panlon, cited 15 Ves. 440 ; Chadsworth v* Edwards, 8 
Ves. 46. 
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done; and that it would be inequitable to suffer the 
fraud or negligence of the agent to prejudice the 
rights of his principal.^ 

§ 469. Another head is that of Apportionment, Con¬ 
tribution, and General Averaob, which are in some 
measure blended together, and require, and terminate 
in Accounts. In most of these oases, a discovery is in¬ 
dispensable for the purposes of justice; and where this 
does not occur, there are other .distinct grounds for the 
exercise of Equity Jurisdiction,.in order to avoid circu¬ 
ity and multiplicity of actions. Some cases of this 
nature spring from contract; others, again, from a legal 
duty, independent of contract*; and others, again, from 
the principles of natural justice, confirming the known 
maxim of the law, Qui seriiit commodiim, sentire debit ct 
onus. The two latter may, therefore, properly be class¬ 
ed among obligations resulting quasi ex contractu.^ This 
will abundantly appear in the sequel of these Commen¬ 
taries.® 


1 Lufion r. White, 15 Ves. 441; Post, ^ 623. 

2 Deering v. Earl of Winchelsea, 1 Cox, R. 318; S. C. 2 Bos. & Pul. 
270. See 1 White & Tudor’s Eq. Lead. Cas. 60, and notes. 

3 Mr. Chancellor Kent has, in several of his judgments, treated the 
subject of contribution, and insisted strongly that it is not necessarily 
founded upon contract, but upon principles of natural justice, independent 
of contract. See Cheeseborough v, Millard, 1 Johns. Ch. R. 409 ; 
Stearns v. Cooper, 1 Johns. Ch. 11. 425 ; Campbell v. Mesier, 4 Johns. 
C. R. 334. In this opinion he is not only fully borne out by the doctrines 
of the English Law, (Deering v. Earl of Winchelsea, 1 Cox, R. 318; S. 
C. 2 Bos. & Pul. 270,) but by the Roman and Foreign Law, which he 
has, with his usual ability and learning, commented upon. And he has 
applied it to the case of an old party wall which divided two estates, and 
was necessary to be^ rebuilt, and was rebuilt by the owner of one, who 
claimed contribution from the other, and had a decree in his favor. There 
is a most persuasive course of reasoning used to support this judgment; 
but it is mainly rested upon principles of Equity, derived from the Civil 
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§ 470. And first as to Apportionment and Contribu¬ 
tion, which may conveniently be treated together. 
Lord Coke has remarked that the word Apportionment 
“ Cometh of . the word Portio, quasi Pariio, signi- 

fieth a part of the whole, and apportion signifieth a di¬ 
vision of a rent, common, &c., or a making of it into 
parts.” ^ It is sometimes used to denote the distribu¬ 
tion of a common fund, or entire subject atnong all 
those who have a title to a portion of it.® Sometimes, 
indeed, in a more loose but an analogous sense, it is 
used to denote the contribution, which is to be made 
by different persons, having distinct rights, towards 
the discharge of a common burthen or charge to be 
borne by all of them. In respect, then, to apportion¬ 
ment in its application to contracts in general, it is the 
known and familiar principle of the Common Law, that 
an entire contract is not apportionable. The reason 
seems to be, that as the contract is founded upon a con¬ 
sideration dependent upon the entire performance of 
the act, and if from any cause it is not wholly per¬ 
formed, the casus foederis does not arise, and the law 
will not make provisions for exigencies which the par¬ 
ties haA-^e neglected to provide for themselves. Under 
such circumstances, it is deemed wholly immaterial to 
the rights of the other party, whether the non-perform¬ 
ance has arisen from the design or negligence of the 
party bound to perform it, or to inevitable casualty or 
accident. In each case the contract has not been com¬ 
pletely executed.® The same rule is applied to cases 


and Foreign Law. See Campbell r. Mesier, 4 Johns. CIi. R. 334 ; S. C. 
G Johns. R. 21. ^ 

1 Co. Lilt. 147 &. 

2 Ex parte Smyth, 1 Swanst. R. 338, 339, the Reporter’s n(^e. 

3 Paradine v, Jane, Aleyn, R. S6, 27 ; Story on Bailments, ^ 36; Ex 

45* 
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where the payment is to be made under a contract 
upon the occurrence of a certain event or upon certain 
conditions. In the application of this doctrine of the 
Common Law, Courts of Equity have generally, but 
not universally, adopted the maxim, JEJquUm sequUur 
legm,} Whether rightly or wrongly, it is now too late 
to inquire, although as a new question, there is much 
doubt whether in'so adopting the maxim, they have not 
in many cases, deserted the principles of natural jus¬ 
tice and equity, as well as the analogies by which they 
were governed in other instances in which they have 
granted relief. * We have already had occasion to cite 
cases in which this rigid docfrine as to non-apportion¬ 
ment has been applied.® There are, however, some ex¬ 
ceptions to the rule both at Law and in Equity, which 
we shall presently have occasion to consider, and some 
in which Courts of Equity have granted relief, where 
it would at least be denied at Law.^ 

§ 471. Some cases of apportionment in Equity, aris¬ 
ing under contract, or qncm contract, have already been 
mentioned under the head of Accident.® But at the 
Common Law, the cases are few in which an apportion¬ 
ment under contracts is allowed, the general doctrine 
being against it, unless specially stipulated by the 
parties. Thus, for instance, where a person was ap¬ 
pointed collector of rents for another, and was to 
receive £100 per annum for his services j and he died 


paite Smyth, 1 Swanst. 338, 330, the Reporter’e note, and cases cited ; 
Ibid. 1 Fonbl. £qi B. I, ch. 5, ^ 9, notes (m) to (r). 

1 Fost, ^ 474, 480 to 483. 
a Ibid. 

3 Ante, ^ 101 to 104. * 

♦ Postf ^ 472, 473, 479. 

3 Ante, ^ 03. 
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at the end of three q[uarters of the year, while in the 
service; it was held, that his exetutor could not reco¬ 
ver 475 for the three quarters’ service, upon the 
ground that the contract was entire, and, there could 
no apportionment; for the maxim of the law is, Amm 
nee dehUum judex mm separat ipsmi} So, where the 
mate of a ship engaged for a voyage at 30 guineas for 
the voyage, and died daring the voyage, it was held, 
that at law there could be no apportionment of the 
wages.* 

§ 471 a. ^^In its familiar practical applications, the 
principle that an entire contract cannot be apportioned, 
seems founded on reasoning of this nature; that the 
subject of the contract being a complex event consti¬ 
tuted by the performance of various acts, the imperfect 
completion of the event, by the performance of some 
only of those acts, (as service during a portion of the 
specified period, navigation to an extent less than the 
voyage undertaken) cannot, by virtue of that contract 
of which it is not the subject, afford a title to the whole 
or .to any part of the stipulated benefit. Whatever be 
the origin or the policy of the principle, it has, unques¬ 
tionably, been established as a general rule, from the 
earliest period of our judicial history.* 


^ Co. Lilt. 150 a; Countess of Plymouth t>. Throgmorton, 1 Salk. 65 ; 
3 Mod. R. 153. 

^ Culler V, Powell, 6 T. R. 360. See, also, Appleby v. Dodd, 8 East, 
R. 300; Jesse v. Roy, 1 Cromp. Jerv. & Rose. 316, 329, 339. 

3 Ex parte Smyih, 1 Swanst. R. p. 338, note. “The following are 
some of the authorities by which it is enforced or qualified. Bro. Abr. 
Apportion, pi. 7,13, 22,26 ; Id. Contract, pi. 8,16, 30, 31,35; Id. Labor¬ 
ers, pi. 48,10 H. 6, 23; 3 Yin. Abr. 8,9 ; Finch Law, lib. 2, c. 18 ; Countess 
of Plymouth v. Tlirogmorton, 1 Salk. 65 ; Tyrie v, Fletcher, Cowp. 666 ; 
Robinson v. Bland, 2 Burr. 1077, 1 Bl. 234; Loraine v, Thomlinson, 
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§ 472. Courts of Equity, to a considerable extent, 
act, as we have seen, upon this maxim of the Common 
Law in regard to contracts. But, where equitable cir- 
<iumstances intervene, they will grant redress. Thus, 
if an apprentice fee of a specific sum be given, and the 
master afterwards becomes bankrupt. Equity will (as 
we have seen) decree an apportionment.^ So, where 
an attorney, while’ he lay ill, received the sum of 120 
guineas for a clerk who was placed with him, and he 
died within three weeks afterwards, the Court decreed 
a return of 100 guineas, notwithstanding the articles 
provided, thatj in case of the attorney’s death, £60 only 
should be returned.® This ca^e, upon the statement in 
the report, is certainly open to the objection taken to it 
by Lord Kenyon, who said that it carried the jurisdic¬ 
tion of the Court as far as it could befor it over¬ 
turned the maxim, Modus d conveniio vinciint legm. But, 
in truth, the case (according to the Register’s Book) 
seems to have been very correctly decided; for in the 
pleadings it was stated, that the plaintiff at the time 
was unwilling to sign the articles, or to pay the 120 


Donor. 585; Bermon v, Woodbridge, Doug. 781; Kothwell v. Cook, 1 B. 

6 P. 172 ; Meyer u. Gregson, Marsh, on Insurance, 658; Chatern. Bucket, 

7 T. R. 201 ; Cook v, Jennings, 7 T. R. 381; CuUler r. Powell, 6 T. R. 
320; Wiggins v. Ingletun, Lord Raym. 1211 ; Cook v. Tombs, 2 Anstr. 
420; Lea v. Barber, 2 Anstr. 425, .n ; Mulloy v. Backer, 5 East, 316 ; 
Liddard v. Lopes, 10 East, 526 ; How v. Synge, 15 East, 440 ; Fuller v. 
Abbott, 4 Taunt. 105; Stevenson v. Snow, 8 Burr. 1237 j Long v. Allen, 
Marsh, on In8urancei|ll60 ; Park on Insurance, 529 ; Ritchie v. Atkinson, 
10 East, 295 ; Waddiitgton v. Oliver, 2 N. R. 61; and see Abbott's Law 
of Merchant Ships, p. 292, et seq.^* 

^ Ante, ^ 93 ; Hale v. Webb, 2 BVo. Ch. R. 78; Ex parte Sandby, 
1 Aik. 149; Hirst, v. Tolson, 13 Jurist. 596. 

® Newton v, Rowse, 1 Vern. 460, and Raithby’s note (2). 

3 Hale V. Webb, 2 Bro. Ch. R. 80 ; 1 Fonbl. Eq. B..1, ch. 5, § 8, note 
(9h 
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guineas, until the attorney had declared, that in case 
he should not live to go abroad, the 120 guineas should 
be returned to him, and, that he was only troubled with 
a cold, and hoped to be abroad in two or three days; 
and thereupon the plaintilF signed the articles.^ This 
allegation was, in all probability, proved, and was the 
very turning point of the case. If* so, the case stands 
upon a plain ground of Equity, that of mutual mistake, 
or misrepresentation, or unconscientious advantage. 

§ 473. Other cases of apprentice fees may exemplify 
the same salutary interposition of Courts of Equity. 
Thus, where an apprentice had been discharged from 
service, in consequence of the ipisconduct of the master, 
it was decreed that the indentures of apprenticeship 
should be delivered up, and a part of the apprentice fee 
paid back.^ So, where the master undertook, in consi¬ 
deration of the apprentice fee, to do certain acts during 
the apprenticeship, which by his death were left undone 
and could not be performed, an apportionment of the 
apprentice fee was decreed.^ 

§ 474. These are cases where an apportionment 
might not always be reached at the Common Law; but 
yet, which belong to the recognized principles of Equity. 
But, on the other hand, where an apprentice fee has 
been paid, and the apprenticeship has been dissolved 
at the request of the friends of the apprentice, but 
without any default in the master, and without any 
agreement for a return of any part of the fee, there a 
Court of Equity will not interfere, for there is no Equity 


1 Mr. Raithby’s note to 1 Vern. 460. Ante, J 93. 

3 Lockley v. Eldridgo, Rep. Temp. Finch, 128. See Therman v, Abel, 
2 Vern. 64. 

3 Savin v. Bowdin. Rep. Temp. Finch, 306. 
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attaching itself to the transaction, and the contract 
does not import any return.’ 

J 475. In regard to rents the general rule at the 
Common Law leaned strongly against any apportion¬ 
ment thereof. Hence it was well established, that in 
case of the death of a tenant for life, in the interval 
between two periods, at each of which a portion of rent 
becomes due from' the lessee, no rent could be recovered 
for the occupation since the first of those periods.’’ 
The rule seems to have be^ rested on two propositions: 
1st. That the entire contract cannot be apportioned. 
2d. That under a lease with a periodical reservation of 
rent, the contract for the payment of such portion is 
distinct and entire.® lienee it followed, that on the 
determination of a lease by the death of the lessor 
before the , day appointed for payment of the rent, the 
event, on the completion of which the payment was 
stipulated, namely, occupation of the lands during the 
period stipulated, never occurring, no rent became pay¬ 
able, and in respect of time, apportionment was not in 
any case permitted.^ ^ . 

§ 475 a. Some exceptions and some qualifications 
were, however, in certain cases and under certain cir¬ 
cumstances, incorporated into the Common Law at an 
early period, in respect to rent growing out of real 
estate, where there was a division or severance of the 
land from which the rent issued. In other cases, the 
rent was held to be wholly extinguished. A few ex¬ 
amples of each lort may perhaps be usefully introduced 
in this place j. but the full examination of the whole 


1 Hale V, Webb, 2 Bro. Ch. R. 70 ; Hirst w. Tolson, 13 Jurist, 596. 
3 Ex parte Smythf 1 Swanst. K. 338, and note. > 

3 Ibid. 

* Ibid. ; Clun*8 case, 10 Co. R. 127. 
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subject properly belongs to another department of the 
hnv.^ Thus, for instance, if a man had a rent oharge, 
and purchased a part of the land, out of which it 
issued,the whole rent charge was extinguished* But, 
if a part of the land came to him by operation of law, 
as by descent, then the rent charge was apportionable; 
that is, the tenant and the heir were to pay according 
to the value of the lands respectively held by them; 
and, of course, the part apportionable on the Jieir was 
extinguished.^ But a rent service was in both cases 
apportionable.^ Soj if a lessor granted part of a rever¬ 
sion to a stranger, the rent was to be apportioned.® 
On the other hand, if part of the land out of which a 
rent charge issued, was evicted by a title paramount, 
the rent was apportioned.® So, although a rent charge 
is in its nature entire .and against common right, yet if 


Co. Lilt. 148 a\ Com. Dig. Suspensioriy R. 6, D. 4 ; 1 Fonbl. Eq.B. 
1, ch. 5,^ 9, and notes; Bac. Abridg. Rent^ M. ; Com. Dig. Chancery, 
4 N. 5, 2 £.; £x parte Smyth, 1 Swanst. R. 838, 339, the Reporter’s 
note. 

2 Co. Litt. 147 6., 148 et., 148 h,\ Bac. Abr. lient^ M.; Com. Dig. 
Suspension^ Q, See also Averall u. \yade, 1 Lloyd and Goold, R. 259, 
and the Reporter’s note, p. 264, 265. But see 1 Swanslon, R. 338, note 
(<z). — Mr. Swanston, in his Note (a) to E.x parle Smyth, 1 Swanst. R. 
388, says : Apportionment frequently denotes, not division, but distribu¬ 
tion ; and in its ordinary technical sense, the distribution of one subject, 
in proportion to another previously distributed.” There is some reason to 
question the accuracy of this statement. Apportionment dues not refer to 
a distribution of one subject, in proportion to another “previously distri¬ 
buted,*’ but a distribution of a claim or charge among persons having dif¬ 
ferent interests or shares, in proportion to their interest or shares in the 
subject-maiicr to which it attaches. 

8 Co. Litt. 149 b ; Bac. Abridg. Rent^ M.; Com. Dig, Suspension^ C. 

4 Ibid.; Com. Dig. Suspension^ E. 

5 Co. Litt. 148 a; Com, Dig. Suspension, ; Ewer v. Moyle, Cro. 
Eliz. 771; Bac. Abr. Rent, M- 1. 

6 Com. Dig. Suspension, E.; Co. Lilt. 1476; Bac. Abr, Rent, M. 1, 2. 
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it descended to coparceners by this rule of law, the 
rent was apportioned between them, and the tenant 
was subject to several distresses for the rent, and parti¬ 
tion might be made before seisin of the rent. ^ So a 
rent service incident to the reversion might be appor- 
tionable by a grant or a part of the reversion. ® 

§ 475 J. "In some cases a rent charge may be ap¬ 
portioned by the act of the party ; as, if the grantee 
releases part of his rent to the tenant of the land, such 
release does not extinguish the whole rent. So, if the 
grantee gives part of it to a stranger, and the tenant 
attorns, such grant shall not extinguish the residue, 
which the grantee never partM with, because such re¬ 
lease or disposition makes no alteration in the original 
grant, nor defeats the intention of it, as the purchase 
of part of the land, does; for the whole rent is still 
issuable out of the whole land, according to the origi¬ 
nal intention of the grant. -Besides, since the law 
allowed of such sorts of grants, and thereby established 
such sort of property, it would have been unreasonable 
and severe to hinder the proprietor to make a proper 
distribution of it foy the promotion of his children, or 
to provide for the contingencies of his family, which 
were in his view. The objection that has been made 
to these sort of apportionments or divisions of rent 
charges is this, that the tenant thereby would be ex¬ 
posed to several suits and distresses for a thing, which 
in its original creation was entire and recoverable upon 
one avowry.” ® 

§ 475 c. And the question may also arise, "Whether 

1 Co, Lilt. 164 b. 

2 Bac. Abridg. Rent^ M. 1. 

3 Bac. Abridg. Rmt^ M. 1. 
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the tenant shall pay the whole rent, though part of the 
thing demised be lost and of no profit to him,Tor though 
the use of the whole be for some time intercepted or 
taken away without his default. And here it seems 
extremely reasonable, that if the use of the thing be 
entirely lost or taken away fr(^ the tenant, the rent 
ought to be abated or apportioned*, because the title 
to the rent is founded upon this presumption, that the 
tenant enjoys the thing during the contract; and, 
therefore, if part of the land be surrounded or cover¬ 
ed with the sea, this being the act of God, the tenant 
shall not suffer by it, because the tenant without his 
default wants the enjoymtjnt of part of the thing, which 
was the consideration of his paying the rent; nor has 
the lessor reason to complain, because, if the land had 
been in his own hands, he must have lost the benefit of 
so much as the sea had covered.” ^ 

§ 470. However reasonable an apportionment may 
seem to be in the case last suggested upon the ground 
that the tenant had not, by reason of inevitable casual¬ 
ty, enjoyed the full benefit of the lands demised to him, 
the same principle was not at the Common Law, carried 
out in favor of the lessor, in case the lease by inevita¬ 
ble casualty determined before the entire rent was due. 
For, in such a case, the rule was inflexibly applied, 
that the rent should not be apportioned. If, therefore, 
the lease be determined by the death of the lessor, (he 
having but* a life-estate in the land demised,) before 
the day appointed for the payment of the rent, the 


1 Bac. Abridg. Rcnt^ M. 2. The passage is hero given as it stands 
in Bacon’s Abridgment. But whether the doctrine therein stated would 
now be supported* may perhaps admit of a doubt. See ^nte, ^ 101 to 

104 . . 

EQ. JUR. 
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event on which that payment was stipulated, namely, 
the occupation of the land demised, during the period 
specified, no rent whatsoever was payable by the te¬ 
nant, even although he had occupied the land up to a 
single day of the tim^ when the rent would have be¬ 
come due, for no app®;ionment in respect to time was, 
in any case, adniitted by the Common Law. The 
executor of the deceased was not entitled to any rent, 
because the contract was not completely .performed; 
the remainder-man, or reversioner, was not entitled, 
because the rent was not due in his time.' And this 
severe doctrine of the Common Law, artificial and 
unjust as it seems to bo, was, ns wo shall presently see, 
scrupulously followed in Eejuity. It was to cure this 
manifest defect, that the Statute of 11 Geo. 2, (ch. 19, 
§ 15,) was passed, and the like remedial justice has 
been still more amply provided for by the Statute of 
4 and 5 Will. 4, ch. 22. 


1 Chin’s Case, 10 Co. 11. 127. The principal reason there given is, 
“ Because the rent reserved is to be raised out of the profits of the land, 
and is not due until the profits are taken by the lessee : for these words 
reddendo inde, or reservamto indey is as much as to say, that the lessee 
shall pay so much of the issues and profits at such days to the lessor, for 
reddere inde nihil aliud cst qiiam acceptum nstitaerey scu reddtre cst quasi 
retro darcy and reddiius dicilury a reddendOy quia retro ily sc» to the lessor, 
donor, &c., sicut provent, a proveniendo ; and olicntu^ah ohvemendo. And 
that is the reason that the rent so reserved is not due or payable before 
the day of payment incurred, because it is to be rendered and restored out 
of the issues and profits; and that is the reason, that if thoiiand is evicted, 
or if the lease determines before the legal time of payment, no rent shall 
be paid, for there shall never be an apportionment in respect of part of 
the time, as there shall be upon an eviction of part of the land ; and, there¬ 
fore, if tenant for life makes a lease for years, rendering rent at the feast 
of Easter, and the lessee occupies for three quarters of the year, and in 
thejast quarter before the feast of Easter, the tenant for life dies, here 
shall be no apportionment of the rent for three quarters of the year, be¬ 
cause no rent was due till the feast of Easter, and no apportionment shall 
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§ 477. On the other hand, cases may easily be 
stated where apportionment of a common charge, or 
more properly speaking, where contribution towards 
a common charge seems indispensable for the purposes 
of justice, and accordingly has been de^ared by the 
Common Law in the nature of^n apportionment to¬ 
wards the discharge of a common 'burden. Thus, if 
a man, owning several acres of land, is bound in a 
judgment or statute, or recognizance, operating as a 
lien on the land, and afterwards he alienes one acre to 
A, another to B, and another to C, &c.; there, if one 
alienee is compelled, in order to save his land to pay 
the judgment, statute, or* recognizance, he will be en¬ 
titled to contribution from the other alienees.^ The 
same principle will apply in the like case, where the 
land descends to parceners who make partition; and, 
then, one is compelled to pay the whole charge; con¬ 
tribution will lie against the other parceners.'^ The 
same doctrine will apply to co-feoffees of the land, or 
of different parts of the land.® In all these cases, 


bo in respect of time ; bat in the same case, i^ part of the land, had been 
evicted before iho feast of Easter, and the feast of Easter occurred in the 
life of the lessor, there shall bo an appoitionment of the rent, but not in 
respect of the time which well continued, but in respect that parcel of the 
land leased is evicted.” 1 Fonbl. Eq. 13. 1,'ch. 5, § 90, note (o) ; Ex 
parto Smyth, 1 Swanst. R. 338, and the Reporter’s note; Bisselt on 
Estates for Life, ch, 11, p. 268 to 272. 

^ Rarberl’s case, 3 Co. R. 12, 13; Viner’s Abridg.- Contrihution and 
Average, A. pi. 4, 0, 8, 9, 12, 25, 27. See also Ameiican Law Mag. 
for April, 1814, art. 5, p. 04 to 82. But see Post, ^ 1233 a, where the 
subject is discussed in another connection, and the authorities are shown 
to be not in harmony on the subject. 

2 Ibid.; Viner’s Abridg. Contribution and Average, A. pi. 6, 7, 9, 22, 

23, 24. • 

3 Ibid.; Ilarbert’s case, 3 Co. R. 12; Deering v. Earl of Winchelsca, 
1 Cox, R. 3^ ; S; C. 2 Bos. & Pull. 276; Ante, ^ 499, and note. 
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(and others might he mentioned,) a writ of contribu¬ 
tion would lie at tho Common Law, or in virtue of 
the Statute of Marlebridge.^ 


^ See Harbert’s case, 3 Co. R. 12; Deering v. Earl of Winclielsea, 
1 Cox, R. 321; S. C. 2 J3os.'& Pull. 2*^0; Co. Lilt. 165 a; Filzherbert 
Nat. Brev. 16. Lord Chief Baron Eyre, in one of his most luminous 
judgments, has expounded the general grounds of the doctrine of contri* 
bution, as known at the Common Law, as well as in Equity, in a manner 
so clear that it will be better to quote his own language than to risk 
impairing its force by any abridgment. “ If we lake a view,” (said he,) 
of the cases, both in Law and Equity, we shall lind that contribution 
IS bottomed and fixed on general principles of justice, and does not spring 
from contract; though contract may qualify it, as in Swain i?. Wall, 1 Ch. 
Rep. 149. In tho Register, p. 176 (^>), there are two writs of contribu¬ 
tion, one inter cO’JKEredcs^ the other inter co-fcojfatos. These are founded 
on the Statute of Marlebridge. The great object of the statute is, to 
protect the inheritance from more suits than are necessary. Though 
contribution is a part of the provision of the statute, yet, in Filz. N. B. 
338 , there is a writ of contribution at Common Law amongst tenants in 
common, as for a mill, falling to decay. In the same page Filzherbert 
takes notice of contribution between co-heirs and co-feoflees ; and, as 
between co-feoITees, he supposes there shall be no contribution without 
an agreement. And the words of the writ countenance such an idea; 
for the words hre ‘ ex eorurn assensu: ’ and yet this seems to contravene 
the express provision of the statute. As to co-heirs the statute is ex¬ 
press ; it does not say so as to co-feoffecs ; but it gives contribution in 
the same manner. In Sir William Harbert’s case, 3 Co. 11 (/;), many 
cases of contribution are put: and the reason given in the books is, that 
in a:(piaU jure tl>e law icquircs equality. One shall not bear the burden 
in ease of the rest; and the law is grounded in great equity. Contract is 
never mentioned. Now, the doctrine of equality operates more effectually 
in this Court than in a Court of Law. The difficulty in Coke’s cases 
was, how to make them contribute. They were put to their audita 
querela or scire facias. In Equity thcro is a string of cases in 1 Eq. Cas. 
Abr. tit. ‘ Contribution and Average.* Another case occurs in Hargrave’s 
Law Tracts on the right of the King on the prisage of wine. Tho King 
is entitled to one tun before the mast, and one tun behind; and in that 
case a right of contribution accrues ; for the King may lake by his pre¬ 
rogative any two tuns of wine ho thinks fit, by which one man might 
suffer solely. But the contribution is given, of course, on general prin¬ 
ciples, which govern all these cases.** Deering v. Earl of Winclielsea, 

1 Cox, R. 321; S. C. 2 Bos. & Pull. 270, 271, 272; Lord Redesdalo in 
Stirling r. Forrester, 3 Bligh, R. 596, 0.. S. ^ 
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§ 478. But there are many difficulties in proceeding 
in cases where an apportionment or contribution is 
allowed at the Common Law; for, where the parties 
are numerous, as»each is liable to contribute only for 
his own portion, separate actions and verdicts may 
become necessary against each. And thus a multipli¬ 
city of suits may take place; and no judgment in one 
suit will be conclusive in regard to ^e amount of con¬ 
tribution, in a suit against another person. The like 
difficulty may arise in cases where ah apportionment is 
to be made under a contract for the payment of money 
or rent, where the parties are numerous and the cir¬ 
cumstances complicated.' Whereas, in Equity, all par¬ 
ties can at once be brought before the Court in a sin¬ 
gle suit; and the decree, apportioning the rent, will 
thus bo conclusive upon all the parties in interest.^ 

§ 479. But the ground of Equity Jurisdiction,’ in 
cases of apportionment of rent and other charges and 
claims, does not arise solely from the defective nature 
of the remedy at Common Law, where such a remedy 
exists. It extends to a great variety of cases where 
no remedy at all exists in law, and yet where, ^ wqw 
et lorn, the party is entitled to relief.^ '^hus, for in¬ 
stance, where a plaintiff was lessee of diveTs lands, 
upon which an entire rent was reserved, and after¬ 
wards the inhabitants of the town, where part of the 
lands lay, claimed a right of common in part of the 
lands so let, and, upon a trial, succeeded in establish¬ 
ing tjj^eir right; in this case there could be no appor¬ 
tionment of the rent at law, because, although a right 


1 Poat, $ 483 to 488. 
9 Ante, ^473, 473. 
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* 

of common was recovered, there was no eviction of the 
land. But it was not doubted that in Equity a bill 
was maintainable for an apportionment, if a suitable 
case for relief were made out.^ So where, by an 
ancient composition, a rent is payable in lieu of tithes, 
and the lands come into the seisin and possession of 
divers grantees, tfie composition will be apportioned 
among them in' Equity, though there may be no re¬ 
dress at law.® So, where money is to be laid out in 
land, if the party who is entitled to the land in fee, 
when purchased, dies before it is purchased, the money 
being in the mean time secured on a mortgage, and 
the interest made payable half yearly, the interest 
will be apportioned in Equity between the heir and 
the administrator of the party so entitled, if he dies 
before the half yearly payment is due.^ So, whore 
portions are payable to daughters at eighteen or mar¬ 
riage, and, until the portions are due, maintenance 
is to be allowed, payable half yearly at specific times, 
if one of the daughters should come of age in an 
intermediate period, the maintenance will be appor¬ 
tioned in Equity.■* 

§ 480. But still there are many cases in which Courts 
of Equity have refused to allow an apportionment of 
rent and other charges, acting, (it must be admitted,) 
not upon the principles which ordinarily govern them, 
but upon the notion of a strict obedience to the analo- 


1 Com. Dig. Chancery, 2 E., 4 N. 5; Jew v. Thirkenell, 1 Ch. Cas. 31; 
S. C. 3 Ch. Rep. 11. 

2 Com. Dig. Chancery, 4 N. 5, cites Saville, R. 5. See Aynsley v. 
Woodsworth, 2 V. & Be&m. 331. 

3 Edwards v. Countess of Warwick, 2 P. W. 176. 

^ Hay V. Palmer, 2 P. Will. 601. See also Ante, ^ 472, 473. 
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gies of the law. Thus, where a purchaser of an interest 
in New South Sea Annuities from a husband during 
his life,-remainder to other persons, (which had been 
originally secured upon a mortgage, but by order of 
the Court had been transferred to government secu¬ 
rities,) insisted, in a petition in Equity, that notwith¬ 
standing the husband died before *the Christmas half 
year became due, yet he was entitled to be paid pro¬ 
portionally for the time the husband lived; Lord Har J- 
wicke said, that if it had continued a mortgage, the 
purchaser would have been entitled to the demand he 
now made, because, there, interest accrues every day' 
for the forbearance of the principal, though, notwith¬ 
standing, it is usual in mortgages to make it payable 
half yearly. But, that South Sea Annuities are con¬ 
sidered as mere annuities; and, therefore, the purchaser 
is no more entitled than ho would be in case of a com¬ 
mon annuity payable half yearly, where the annuitant, 
in whose place he stands, dies before the half year is 
completed.* This is certainly correct reasoning upon 
the course of the authorities; and yet it is difficult to 
sec, why, in reason, interest payable half yearly should 
stand distinguished from an annuity payable half 
yearly. Why, in such case, may not portions of the 
annuity be deemed in Equity to accrue daily, as much 
as interest, when the latter is, like the former, pay¬ 
able only half yearly ? The same principle has been 
adopted in cases where money is to be laid out in land 
upon a settlement, and, in the mean time, to be in¬ 
vested in government securities; if the tenant for life 


1 Pearly v. Smith, 3 Atk. 261; 1 Fonbl. Eq, B. 1, ch. 5, § 9| note (o) ; 
Jeremy oq Eq. Jurisd. B. 3, Pt. 2, cli. 5, p. 520, 521, 522. 
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dies ia the nnddle of .the half yeai*, the reversioner is 
entitled to the whole dividend, and there is no appor¬ 
tionment ; although there would be, if the money were 
laid out on mortgage.^ 


1 Sherrard v. Sherrard/3 Atk. 502 ; Rashleigh v. Master, 3 Bro, Ch. 
R. 99, 101; Webb v. Shaftesbury, 11 Ves. 3C1 ; Wilson v, Harman, 
Ambl. 11. 279; S. C. 2 Ves. 672 ; 1 Fonbl. Eq. B. 1, ch. 5, § 9, note (o) ; 
Hay V. Talnaer, 2 P. WilL 502, and Mr. Cox’s note. Sec also Ante, 
^ 479. Mr. Svvanston, in his learned note to the case of Ex parte Smyth, 
1 Swanst. R. 335, 348, says ; “ The rule of law, which refuses appor¬ 
tionment of rent in respect of time, is applieable to all periodical pay¬ 
ments becoming due at fixed intervals ; not to sums accruing de die in 
diem. Annuities, therefore, (3 Atk. 26J«; 2 Bl. 1016,) and dividends on 
iponey in the funds are not apportionable. (Rashleigh v. Master, 3 Bro. 
C. C. 101 ; Wilson v. Harmon, 2 Ves. 672 ; Amb. 279 ; Pearly v. Smith, 
3 Atk. 260; Sherrard v. Sherrard, 3 Aik. 502.) But interest, whether 
the principal is secured by mortgage, (Wilson v. Harman ; Sherrard v, 
Sherrard,) or by bond, notwilhslanding that it is expressly made payable 
half-yearly, (Banner v. Lowe, 13 Ves. 135,) may be apportioned ; for, 
though reserved at fixed periods, it becomes due de die tn diemfox forbear¬ 
ance of the principal, which the creditor is entitled to recall at pleasure. 
Tims a sum of money, which it was covenanted in marriage-articles 
should be invested iq lands, having been lent on mortgage, at the death of 
the person entitled to an estate tail in the land, the interest was apportioned 
in favor of his administratrix. (Edwards v. Countess of Warwick, 2 P. 
Will. 176; 1 Bro. P. C. ed. Toml. 207.) In strictness these are not 
cases of apportionment; (2 P. W. ed. Cox, 503, n. 1) ; they are not in¬ 
stances of the distribution of one entire subject among individuals entitled 
each to a part, but the appropriation of distinct subjects to the respective 
owners. A remarkable exception to the general rule has been introduced 
in the instance of annuities for the maintenance of infants, (llay v. Palmorv^ 
2 P. W. 501 ; Rhenish v. Martin, 1746, MS.; Sheppard v. Wilson, 4 Hare 
R. 395,) or of married women living separate from their husbands, (Howel 
V. Hanforth, 2 Bl. 1016; 2 Schoales & Lefr. 303); an exception sup¬ 
ported by the necessity of the case, and the consequent presumption of 
intention, (2 BI. 1017; 2 P. W.'^SOS,) and therefore not extending to 
an annuity for the separate use of a married woman, living with her 
husband and maintained by him. (Anderson v. Dwyer, 1 Schoales & 
Lefr. 301.) An annuity, payable quarterly, secured by the bond of a 
testator whose will charged his real, in aid of his personal, estate, being, 
under an order of the Court of Chancery, directed to be paid half-yearly, 
at Midsummer and Christmas, and the annuitant having died between 
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§ 481. So, where a tenant for^ife made a lease of 
thcvGstate for yearsj, rendering rent quarter yearly, and 
died before the end of the quarter, an apportionment 
of the rent was denied in Equity.* Upon this occa¬ 
sion the Lord Chancellor said: Thet^ are several 
remedial statutes relating tq rents; ^ but this is a casiis 


Lady-day and Midsummer, her represenlativB was declared entitled to 
the arrears due at Lady-day, (Webb t?. Lady Shaftesbury, 11 Ves. 
361.) 

1 Jcnner v. Morgan, 1 P. Will. R. 392 ; Ante, ^ 476. 

2 Before the statute of 11 Geo. 2, ch. 19, § 15, if a tenant for life died 
before the rent day, the intermediate rent was lost. That statute has 
cured many hardships of the Common Law on this subject, but not all. 
Paget V. Gee, Ambler, R. 198; S. C. Id. App. p. 807, (Mr. BIurPs 
edition) ; Wykham v. Wykham, 3 Taunt. R. 331. The recent statute 
of 4 & 5 Will. ch. 22, has extended the like remedial justice to other 
analogous cases. Ante, ^ 470. It declares that all rent reserved and 
made payable in leases, which determine on the death of the person 
making them, or on the death of the life or lives, for which such person 
was entitled to the lands demised, shall be within the provisions of the 
statute of 11 Geo. 2, ch. 19. It also declares, that all rent service re¬ 
served in any lease by a tenant in fee, or for any life-interest, or by any 
lease granted under any power, and all rent charge and other rents, 
annuities, pensions, dividends, moduscs, compositions, and all other pay¬ 
ments of every other description, made payable or coming doe at a fixed 
period, shall be apportioned so, and in such manner that on the death of 
any person interested therein, &c. &c., or on the determination by any 
other means whatsoever of the interest of any such person, he or she, 
and his or her executors, administrators, and assigns, shall be entitled to 
a proportion of such rents and other payments. In the construction of 
this statute it has boon held that it applies to cases in which the interest 
of the person interested in such rents and payments is terminated by his 
death, or by the death of another person; but that it dues not apply 
to the case of a tenant in fee, nor provide for apportionment of rent be¬ 
tween the real and personal representatives of such person whose interest 
is not terminated by his death. Brown i». Amyott, 3 Hare, R. 173 ; 
Beer v. Beer, 9 Eng. Law & Eq. R. 468. See also Ex parte Smyth, 
1 Swanston, R. 337, 338, and Mr. Swanston’s learned note, ibid., where 
the principal cases are commented on at large. * 1 Eonbl. Eq. B. 1, ch. 5, 
^ 9, and notes; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 5, p. 519, 620, 
521, 622. 
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omissus. The Law ^oes not apportion rent in point 
of time, and I do not know that Equity evef did it;^ 
This is an accident which the judgment creditor (the 
plaintiif) might have guarded against by receiving the 
rent weekly; so that it is his fault, and becomes a gift 
in law to the tenant.” ® And yet, if the tenant had ac¬ 
tually paid the whole rent to the remainder-man, includ¬ 
ing this period,- from a conscientious sense of duty, 
the party might, under such circumstances, have been 
entitled to his share pro rala. At least, in the case 
where a tenant in tail made a lease, but not according 
to the statute, and died without issue between the 
days of payment, and afterwards the remainder-man 
received the whole rents. Lord Ilardwicke decreed 
that the executors of the tenant were entitled against 
him to an apportionment, although, in strictness, the 
tenant could not have been compelled to pay it.® 

§ 482. The distinction between this case and the 
former case is extremely thin; and the reasons given 
for it are rather ingenious and subtile, than satisfac¬ 
tory. If it would not be unconscientious for the ten¬ 
ant to withhold the rent, because the executor of the 
tenant for life had no Equity, it is dilTicult to perceive 
that there can spring up any Equity against the re- 


^ In Meeley v. Webber, cited 2 Eq. Abridg. 704, where a person 
leased his tithes at a rent payable at Micliaelmas, and died in September, 
the Court decreed an apportionment. There is much good sense in the 
decision. See also Aynsley Woodsworth, 2 V. & Beam. R. 331. 

2 Jerincr v, Morgan, 1 P. Will. 392. See Jeremy on Eq. Jurisd. B. 3, 
Ft. 2, ch. 5, p. 519, 520, 591. 

3 Paget r. Gee, Arabl. R. 198; S. C. App. (Mr. Blunt’s edition,) 
p. 807; Ex parte Smyth, 1 Swanst. R. 337, and note ; Id. 355, 356 ; 
Aynsley v. Woodsworth, 2 V. & Beam. 331; Jeremy on Eq. Jurisd. B. 3, 
Pt. 2, ch. 5, p. 520. 



CH. Vim] • ACCOUNT — APPORTIONMENT. 551 

mainderTinaD, unless the tenant paid the rent with an 
express understanding that there should be an appor¬ 
tionment, which can hardly be pretended to have been 
proved in the cases on this point.^ It would have 
been, perhaps, more consonant to the general principles 
of Courts of Equity, to have decided that, as the ten¬ 
ant held his lease upon the terms* df a compensatory 
contract, it was against conscience that he should be at 
liberty to treat the rent, under any circumstances of 
an involuntary departure from the terms of the lease, 
as a gift; ^ and that, as the parties had omitted to pro¬ 
vide in their contract for the exigency. Equity would 
presume an intention of the parties to treat the rent as 
accruing, jn'o tanto, from day to day; and as a dehitnm 
in frasenti solvendnm in futuro. Lord Hardwicke,’on 
one occasion, in discussing a question of apportionment, 
after quoting the maxim, j^qiiitas seqniivr legem, add¬ 
ed : “ When the Court finds the rule of law right, it 
will follow them ; but then it will likewise go beyond 
them.” ^ 


1 Sec Hawkins u. Kelly, 8 Ves. 308 to 312; Ex parte Smyth, 1 
Swanst, R. 340, 347, 348, note. 

2 See Vernon r. Vernon, 2 Bro. Ch. R. 609, 662.— Lord Thurlow 

seems to have proceeded upon a principle somewhat like this in Vernon r- 
Vernon, (2 Bro. Ch. R. 659, 662,) holding, that whore a person was a 
tenant from year to year, or a tenant at will under a tenant in tail, the 
demises being determinable at his death, and he dying before the half 
year expired, the rent should be apportioned between the representatives 
of the tenant in tail and the remainder-man. His Lordship said : That 
the tenant holding from year to year, or period to period, from a guardian, 
without lease or covenant, cannot be allowed to raise an implication in bis 
own favor, that ho should hold without paying rent to anybody.” See 
Hawkins r. Kelly, 8 Ves. 312; Ex parte Smyth, 1 Swanston, R. 387, 
and ibid,, Mr. Swanston’s learned note ; CJarksdn r. Earl of Scarborough, 
cited 1 Swanston, E. 354, note (u). ^ 

3 Paget u. Gee, Ambler, R. App. p. 810, (Mr. Blunt’s edition.) 
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§ 483. But a far more important and beneficial exer¬ 
cise of E(|uity Jurisdiction in cases of apportionment 
and contribution, is where incumbrances, fines, and 
other charges on real estate are required to be paid off, 
or are actually paid off by some of the parlies in 
interest.' This subject has already come incidentally 
under our notice*,^ but it requires a more ample exam¬ 
ination in this place. In most cases of this sort there 
is no remedy at law, from the extreme uncertainty of 
ascertaining the relative proportions, which dilferent 
persons, having interests of a very different nature, 
quality, and duration, in the subject-matter, ought to 
pay. And, where there is a remedy, it is inconvenient 
and imperfect, because it involves multiplicity of suits, 
and opens the ■whole matter for contestation anew, in 
every successive litigation.® . 

§ 484. The subject inay be illustrated by one of the 
most common cases, that of an apportionment and con¬ 
tribution towards a mortgage upon an estate, where the 
interest is required to be kept down, or the incum¬ 
brance to be paid. Let us suppose a case where diffe¬ 
rent parcels of land are included in the same mortgage, 
and these diiferent parcels are afterwards sold to diffe¬ 
rent purchasers, each holding in fee and severalty, the 
parcel sold to himself. In such a case, each purchaser 
is bound to contribute to the discharge of the common 
burden or charge, in proportion to the value which his 


1 Com. Dig. Chancery, 3 J.,2 S.; 1 Fonbl. Kq. B. 1, ch. 5, ^ 9, and 
notes; Ritson v. Brulhfilow, J. Ch. Rep. 91 ; Cheeseborough v, Millard, 1 
Johns. Ch. R. 409 ; Scribner r. Hitchcock, 4 Johns. Ch. R. 530 ; Averall 
V. Wade, Lloyd & Gould, R. 252, and the Reporter’s note, 264, 265, 
206. 

2 Ante, ^. 477 . 

» Ante, i 477 , 478. 
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parcel bears to the whole included in the mortgage.'*’ 
But, to ascertain the relative values of each, is a mat¬ 
ter of great nicety and difficulty; and unless all the 
different purchasers are joined in a single suit, as they 
can be in Equity, although not at Law, the most serious 
embarrassments may arise the proportion of 

each purchaser, and in makinglt 'cbUclusive upon all 
others. 

§ 485. So, if there are different persons, having dif¬ 
ferent interests in an estate under mortgage, as, for 
instance, parceners,® tenants for life or in tail, remain¬ 
der-men, tenants in dower or for a term of years, or for 
other limited interests, it* is obvious that the question 
of apportionment and contribution in redeeming the 
mortgage, as well as in payment of interest, may 
involve the most important and intricate inquiries; and 
to do entire justice, it may be indispensable that all 
the parties in interest should actually be brought before 
the Court. Now, in a suit at the Common Law, this' is 
absolutely impossible; for no persons can be made par¬ 
ties, except those whose interest is joint, and of the 
same nature and character, and is immediate and 
vested in possession. So that a resort to a Court of 
Equity, where all these interests can be brought before 
the Court, and definitely ascertained and disposed of, 
is indispensable. If to this wo add, that in most cases 
of mortgage, an account of what has been paid upon 
the mortgage, either by direct payments or by percep¬ 
tion of the rents and profits of the' estate, is necessary 


1 Clieeseboroiigh" r. Millard, 1 Johns. Ch. .R. 409, 415 ; Stevens 
Cooper, 1 Johns. Ch. R. 425 ; Harris v. Ingledew, 3 P. Will. 98, 99 ^ 
Herbert’s case, 3 Co. R. 14; Taylor r. Porter, 7 Mass R. 355. 

2 Stirling t’. Forrester, 3 Bligh, R. 590, 696. 

EQ. JUR. —VOL. 1. 47 
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be taken, we shall at once see that the machinery of 
a Court of Common Law is very ill adapted to any such 
purpose, But, if we add farther to all this, that there 
may be mesne incumbrances and other cross equities 
between some of the parties, all of ^hich are required 
to be adjusted, in order to arrive at a just result, and 
to attain the full'end of the law by closing up all 
future litigation,' we shall not fail to be convinced, that 
the only appropriate, adequate, and effectual remedy 
must be administered in Equity. Indeed, from its very 
nature, a^ we shall have occasion to see fully hereafter, 
the jurisdiction over mortgages belongs peculiarly and 
exclusively to Courts of Equity. And wherever, as is 
the case in some of the American States, an attempt 
has been made to engraft the remedy of redemption 
upon the ordinary processes of Courts of Law, it has 
been found to be inconvenient, embarrassing, and, in 
complicated cases, impracticable. 

§ 486. Very delicate, and often very intricate ques¬ 
tions arise, in the adjustment of the rights and duties 
of the different parties in interest in the inheritance. 
In the first place, in regard to the paying off of incum¬ 
brances. If a tenant in tail in possession pays off an 
incumbrance, it will ordinarily be treated as extin¬ 
guished ; and the remainder-man cannot be called upon 
for contribution, unless the tenant in tail has kept alive 
the incumbrance, or preserved the benefit of it to him¬ 
self by s6me suitable assignment, or has done some 
other act or thing, which imports a positive intention 
to hold himself out as a creditor of the estate, in lieu 
of the mortgagee. -The reason for this doctrine is, that 
a tenant in tail can, if he pleases, by fine or recovery, 
become the absolute owner of the estate; and, there¬ 
fore, his discharge of incumbrances is treated, as made 
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in the character of owner, unless he clearly shows 
he intends to discharge them and become a creditor 
thereby.^ But the like doctrine does not apply to a 
tenant in tail in remainder, whose estate may be alto¬ 
gether defeated by the birth of issue of another per¬ 
son ; for it must be inferred that such a tenant in tail, 
in paying off an incumbrance without an assignment, 
means to keep the charge alive,® A fortiori^ the doc¬ 
trine would not apply to the case of a «tenant for life 
paying off an incumbrance; for, if he should pay it off 
without taking an assignment, he would be deemed to 
be a creditor to the amount paid, upon the ground that 
there can be no presumption tflat, with his limited in¬ 
terest, he could intend to exonerate the estate.® He 
cannot bo presumed, primA facie, to discharge "the 
estate from the debt; for that would be to discharge 
the estate of another person from the debt. But, in 
both cases, the presumption may be rebutted by cir¬ 
cumstances, which demonstrate a contrary intention.* 

§ 487. In respect to the discharge of incumbrances, 
it was formerly a rule in Equity, that the tenant for 
life and the reversioner, or remainder-man, were bound 
to contribute towards the payment of incumbrances. 


1 Wi§fsell V, Wigsell, 2 Sim. & Stu. R. 364 ; Jones r. Morgan, 1 Bro. 
Ch. R. 206; Kirkhara v. Smith, 1 Ves. 258; Amesbury v. Brown, 1 
Ves. 477; Shrewsbury v. Shrewsbury, 3 Bro. Ch. R. S. 0. 1 Ves. 
jr. 227 ; St. Paul v. Viscount Dudley and Ward, 15 Ves. 173 ; Faulkoeur 
17. Daniel, 3 Hare. R. 109, 217. 

2 Wigsell V. Wigsell, 2 Sim. & Stu. R. 364. 

3 Saville 17. S^ille, 2 Atk. 463, 464 ; Jones v. Morgan, 1 Bro. Ch. R. 
218; Shrew'sbury o. Shrewsbury, 1 Ves. jr. 233; S. C. 3 Bro. Ch. R. 
120 ; Ex. parte Digby, Jacob, R. 235. 

4 Jones t*. Morgan, 1 Bro. Ch. R. 218, 219; St. Paul v. Viscount 

Dudley and Ward, 15 Ves. 173 ; Redington v. Redington, 1 B, & Beatt. 
R. 141, 142. . * 
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a positive proportion, fixed by the Court; so that 
they paid a gross sum, in proportion to their interests 
in the estate. The usual proportion was, for the tenant 
for life to pay one third, and the remainder-man or re¬ 
versioner to pay two thirds of the charge.^ A similar 
rule was applied to cases of fines paid upon the renewal 
of leases.^ But the rule is now, in both cases, entirely 
exploded in England; and a far more reasonable rule 
is adopted. It is this: that the tenant shall contribute 
beyond the interest, in proportion to the benefit he 
derives from the liquidation of the debt, and the conse¬ 
quent cessation of annual payments of interest during 
his life (which of course will' depend much upon his 
age and the computation of the value of his life); and 
it will bo referred to a Master, to ascertain and report 
what proportion of the capital sum due, the tenant for 
life ought, upon this basis, to pay, and what ought to be 
borne by the remainder-man or reversioner.^ If the 
estate is sold to discharge incumbrances, (as the incum¬ 
brancer may insist that it shall be,) in such a case the 
surplus, beyond what is necessary to discharge the 
incumbrances, is to be applied as follows: the income 
thereof is to go to the tenant for life, during his life; 
and then the whole capital is to be paid over to the 
remainder-man or reversioner.* 

1 Powell on Mortg. ch. 11, p. 311; Ballet t>. Sprainger, Free. Ch. G2 ; 
Shrewsbury (County of) v. Earl of Shrewsbury, 1 Ves. jr. 233 ; Rives v. 
Rives, Free. Ch. 21 ; 1 Fonbl. Eq. B. 1, ch. 5, ^ 9, note (a), 3d ed.; 
Faulkner y. Daniel, 3 Hare, R. 199, 217. 

2 White V, White, 4 Ves. 33; Verney v. Verney, l^cs. 428; S. C. 
Amb. R. 88; Nightingale v. Lawson, 1 Bro. Ch. R. 440. 

3 See 1 Powell on Mortg. ch. 11, pi 311, 312, Mr. Coventry’s note, 
M; Penrhyn v. Hughes, 5 Ves. 107; White r. While, 4 Ves. 33, 9 Ves. 
554 ; Allan v. Backhouse, 2 Vea. & B. 70, 79. 

* Penrhyn v Hughes, 5 Ves. 107; White v. White, 4 Ves. 33; 3 
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§ 488. Iq regard to the interest due upon mortgaJP* 
and other incumbrances, the question often arises, by 
whom and in what manner it is to be paid. And here, 
the general rule is, that a tenant for life of an equity 
of redemption is bound to keep down and pay the inte¬ 
rest, although he is under no obligation to pay off 4he 
the principal.’ But a tenant in tall is not bound to 
keep down the interest ; and yet, if he does, his per¬ 
sonal representative has no right to be allowed the 
sums so paid, as a charge on the estate.® The reason 
of this distinction is, that a tenant in tail, discharging 
the interest is supposed to do it, as owner, for the 
benefit of the estate. He is^ot compellable to pay 
the interest; because he has the power, at any time, to 
make himself absolute owner against the remainder¬ 
man, and reversioner. The latter have no Equity to 
compel him, in their favor, to keep down the interest, 
inasmuch, as if they take any thing, it is solely by his 


I’owell on Mortg. ch. 19, p. 922, Mr. Coventry’s note, II; Id. 1043, note 
0; Lloyd u. Johnes, 9 Ves. 37 ; Foster v. Hilliard, 1 Story, R. 77. 
Many cases may occur of far more complicate^ adjustments, than are 
here stated ; but in a treatise like the present, little more than the general 
rules can be indicated. See Rives v. Rives, Free. Ch. 21; 1 Fonbl. Eq. 
B. 1, ch. 5, ^ 9, and note. See also Gibson P* Crehore, 5 Pick. R. 146. 
The converse case of that stated in the text will- readily occur to the 
learned reader, namely, where mortgage money or a mortgage is devised 
to a tenant for life, with a remainder over, and the mortgage money is 
paid by the mortgagor. The old rule used to be, to divide it between the 
tenant for life and the remainder-man, in the proportion of one third and 
two thirds. Buti|it would probably now bo governed by the same rules as 
those in the text. 3 Powell on Mortg. 1043, Mr- Coventry’s note, 0. 

1 Saviller. Saville, 2 Atk. 463^ 464 ; Shrewsbury v. Shrewsbury, 1 Ves. 
jr. 233. 

2 Aincsbury v. Brown, 1 Ves. 480, 481 ; Redington v. Bedington, 
1 Ball & B. 143; Chaplin v, Chaplin, 8 P. Will. 234, 236. 

47* 
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'R>rbearance, and, of course, they must take it <yum 
onere} 

§ 488 a. Similar questions may arise, as to the appor¬ 
tionment of the money between a tenant for life and a 
remainder-man in fee, who have united in a sale of the 
estate, without providing for the manner of apportion¬ 
ing the purchase-inoney between them, and one of 
them has died before any apportionment has been made. 
In such a case how is the money to be divided ? Is 
the tenant for life to be deemed entitled to the income 
of the whole fund during his life, and then the whole 
fund go to the remainder-man ? Or is the value of the 
estate of each party to^e ascertained, calculating that 
of the tenant for life according to the common tables 
respecting the probabilities of life, and the principal of 
the fund to be apportioned between them accordingly? 
It has been held, upon deliberate consideration, that the 
latter is the true rule, applicable to such cases, upon 
the ground, that it must be presumed, in such cases of 
a joint sale, that the parties mean to share the purchase- 
money according to their respective interests in the 
estate at the time of the sale, and not merely to sub¬ 
stitute one fund for another.^ 


i Ibid. — There is an exception to the general rule, that a tenant in tail 
is not bound to keep down the interest, which con firms, rather than im¬ 
pugns, the genera] rule. If the tenant in tail is an infant, his guardian or 
trustee will, in that case, be required to keep down the interest. The rea¬ 
son is, that the infant, of .his own free will, cannot bar the remainder, and 
make himself absolute owner. See Jeremy on Eq. Juried. B. 1, ch. 2, ^ 1, 
p. 187; Sergeson V. Sealey, 2 Atk. 416, and Mr. Saunders’s-note (1), 
ibid.; Amesbury v. Brown, 1 Ves. 479, 480, 481; Bertie u. Lord Abing¬ 
don, 3 Meiiv. B. 560. 

® JFoster v. Hilliard, 1 Story, R. 77, where the subject was discussed at 
large. See, also, Brent v, Brent, 1 Verm R. 69 ; Truelock v. Robey, 11 
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§ 489. These remarks may suffice to show (for it is 
not our purpose to bring the minute descriptions upon 
these important subjects under a full review)^ the bene¬ 
ficial operation of Courts of Equity, in apportionments 
and contributions, upon this confessedly intricate sub¬ 
ject ; and, also, how utterly inadequate a Court of Com¬ 
mon Law would be to do complete'justice, in a vast 
variety of cases which may easily be suggested. With¬ 
out some proceedings in the nature of an account before 
a Master, there would be no suitable elements upon 
which any Court of Justice could dispose of the merits 
of such cases, so as to suppress future litigation, or to 
administer to the conflicting rights of differ,ent parties. 

§ 490. Another class of cases, which still more fully 
illustrates the importance and value of this branch of 
Equity Jurisdiction, is that of General Average, a subject 
of daily occurrence in maritime and commercial opera¬ 
tions. General Average, iji the sense of the maritime law, 
means a ^enqral contribution, that is to be made by all 
parties in interest, towards a loss or expense, which is 
voluntarily sustained or incurred for the benefit of all.® 
The principle upon which this contribution is founded, is 
not the result of contract, but has its origin in the plain 
dictates of natural law.® It has been'more immediately 
derived to us from the positive declarations of the Roman 
Law, which borrowed it from the more ancient text of the 


Jurist, 999; Tliynn v. Duvall, 2 Vein. R. 117; Houghton o. llapgood, 
13 Pick. R. 151. But see Penrhyn i\ Hughes, 5 Ves. 99, 107. 

^ See 1 Bridgman’s Digest, Average Contrihutionf L, II.; 1 Chitty, 
Eq. Dig. Appovtioivment, 

Abbot on Shipp. Pt. 3, ch. 8, ^ 1, p. 342; Moore’s Rep. 297 ; Viner’s 
Abridg. Contribution and Average, A, pi. 1, 2, 26. 

3 Id.; Deering v. Earl of Winchelsea, 1 Cox,R. 318, 323; S. 0^ 2 Bos. 
& Pull. 270, 274 ; Stirling v. Forrester, 3 Bligh, R. 690, 596. 
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Rhodian Jurisprudence. Thus, the Rhodian LaAv, in 
cases of jettison, declared, that “If goods are thrown 
overboard in order to lighten a ship, the loss, incurred 
for the sake of all, shall be made good by the contribu¬ 
tion of all. Lege Ithodia (says the Digest) eaveliir, lit 
si levandee navis [/redid jactns nicrciinn f actus cst, omnium 
coniribiitione sarciatur, quod "pro omnibus datum cst!'^ But 
the principle is'by no means confined to cases of jetti¬ 
son j but it is applied to all other sacrifices of property, 
suras paid, and expenses voluntarily incurred in the 
course of mftritimo voyages, for the common benefit of 
all persons concerned in the adventure. The principle 
has, indeed, been confined to a sacrifice of property, 
and the contribution confined to the property saved 
thereby, although it certainly might have gone farther, 
and have required a corresponding apportionment of 
the loss or sacrifice of property upon all persons, whose 
lives have been preserved thereby, upon the same com¬ 
mon sense of danger, and purchase of ifp^ety, alluded 
to by Juvenal, when, in a similar case, his friend desired 
his life to be saved by a sacrifice of his property; — 
Fundile, qvee mca sunt etiam imlclierrima. 

§ 491. General Average being, then, as has been 
already stated, not confined to cases of jettison, but 
extending to other losses and expenditures for the 
common benefit, it may readily be perceived, how diffi¬ 
cult it would bo for a Court of Law to apportion and 
adjust the amount, which is to be paid by each distinct 
interest, which is involved in the common calamity and 
expenditure. Take, for instance, the common case of 
a general ship or packet, trading between Liverpool 


1 Dig. Lib. 14, lit. 2,1. 1. 
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and New York, and having on board various shipments 
of goods, not unfrequently exceeding a hundred in 
number, consigned to different persons, as owners or 
consignees; and suppose a case of general average to 
arise during the voyage, and the loss or expenditure 
to bo apportioned among all these various shippers, 
according to their respective interests, and the amount 
which the whole cargo is to contribute to the reimburse¬ 
ment thereof. By the general rule of the maritime 
law, in all cases of general average, the ship, the freight 
for the voyage, and the cargo on board, Sre to contri¬ 
bute to such reimbursement, according to their relative 
values. The first step, iU the process of general ave¬ 
rage, is do ascertain the amount of the loss for which 
contribution is to be made, as, for instance, in the case 
of jettison, the value of the property thrgwn overboard, 
or sacrificed for the common preservation. The value 
is generally indefinite and unascertained, and, from its 
very nature, (^cly admits of an exact and fixed com¬ 
putation. The same remark applies to the' case of 
ascertainment of the value of the contributory interests, 
the ship, the freight, and the cargo. These are gene¬ 
rally differently estimated by different persons, and 
rarely admit of a positive and indisputable estimation 
in price or value. Now, as the owners of the ship, and 
the freight, and the cargo, may be, and generally are, 
in the supposed case, different persons, having a sepa¬ 
rate interest, and often an adverse interest to each other, 
it is obvious, that unless all the persons in interest can 
be made parties in one common suit, so as to have the 
whole adjustment made at once, and made binding upon 
all of them, infinite embarrassments must arise, in 
ascertaining and apportioning the general average. In 
a proceeding at the Common Law, every party, having a 
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sole and distinct interest, must bo separately sued 
and as the verdict and judgment in one case will not 
only not be conclusive, but not oven be admissible evi¬ 
dence in another suit, as it is res inter alios acta ; and 
as the amount to be recovered must in each case 
depend upon the value of all the interests to be affected, 
which, of course, might be differently estimated by 
different juries,'it is manifest that the grossest injustice, 
or the most oppressive litigation might take place in 
all cases of general average on board of general ships. 
A Court of’^Iquity, having authority to bring .all the 
parties before it, and to refer the whole matter to a 
Master, to take an account,'and to adjust the whole 
apportionment at once, affords a safe, convenient, and 
expeditious remedy. And it is accordingly the custo¬ 
mary mode of remedy in all cases, where a contioversy 
arises, and a Court of Equity exists in the place, capa¬ 
ble of administering the remedy.® 

§ 492. Another class of cases, to illu^j^te the bene¬ 
ficial effects of Equity Jurisdiction over m.itters of 
Account, is, that of Contribution between Sureties, 
who are bound for the same principal, and upon his 
default, one of them is compelled to pay the money, or 
to perform any other obligation, for which they all 
became bound.® In cases of this sort, the surety who 
has paid the whole, is entitled to receive contribution 
from all the others, for what he has done in relieving 
them from a common burden.^ 


1 Abbott on Shipp. Pt. 3^ ch. 8, § 17. 

2 Abbott on Shipp. Pt. 8, ch. 8, ^ 17; Shepherd o. Wright, Shower, 
Pari. Cas. 18; Hallett v, Bousefield, IS.Ves. 190, 196. 

3 Com. Dig, Chancery, 4 D. 6, 

4 Layer v. Nelson, 1 Vern. 456. On the subject of contribution, there 
is a valuable note of the reporter’s to the case of Averall v. Wude, Lloyd 
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§ 493. The claim certainly has its foundation in the 
clearest principles of natural justice; for, as all are 
equally bound, and are equally relieved, it seems but 
just that in such a case all should contribute in pro¬ 
portion towards a benefit obtained by all, upon the 
maxim, Qm snxtit commodiini, seniire dchet et oxtus} 
And the doctrine has an equal foundation in morals; 
since no one ought to profit by another man’s loss, 
where he himself has incurred a like responsibility. 
Any other rule would put it in the power of the credi¬ 
tor to select his own victim; and, upon^ motives of 
mere caprice or favoritism, to make a common burden 
a most gross personal opilression. It would be against 
]<lf[uity for the creditor to exact or receive payment 
from one, and to permit, or by his conduct to cause, 
the other debtors to be exempt from payment. And 
the creditoif* is always bound in conscience, although 
he is seldom bound by contract, as far as ho is able, to 
put the part 3 |ptpayiiig the debt upon the same footing 
with tliose who are equally bound.** It can be no mat¬ 
ter of surprise, therefore, to find, that Courts of Equity, 
at a very early period, adopted and acted upon this 
salutary doctrine, as equally well founded in Equity 
and morality.® The ground of relief does not, there- 


& GoolJ, Rep. 2()4 to 26(5; Spencer v. Parry, 3 Adolph. & Ell. 331; Da¬ 
vies V. Humphries, G Maule & Selw. 153 ; Cowell v. Edwards, 2 Dos. & 
Pull. 2()8; Brown v. Lee, 0 Barn. & Cress. 689; Kemp v, Finden, IS 
Mees. ^ Welsh. 421. 

* See Shelly’s case, 1 Co. Rep. 99 ; Dering^ v. Earl of Winchelsea, 
1 Cox, R. 318, 322 ; S. C. 2 Bos. & Pull. 270, 274 ; Craythurne v, Swin¬ 
burne, 11 Ves. 159; Rogers v, Mackenzie, 4 Ves. 752. 

2 Stirling V. Forrester, 3 Bligh, Rep. 690, 691, 

3 Com. Dig. Chancery, 4 D. 6, S. 2 ; Peter v. Rich, 1 Ch. R. 34 ; 
Morgan e. Seymour, 1 Ch. R. 121 ; Stirling t\ Forrester, 3 Bligh, R. 
590, 591. 
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fore, stand upon any notion of mutual contract, express 
or implied, between the sureties, to indemnify each 
other in proportion, (as has sometimes been argued ); 
but it arises from principles of Equity, independent of 
contract.^ If the doctrine were otherwise, a surety 
would be utterly without relief j because (as we shall 
presently see) he has not, either in Equity, or at law, 
any title to compel the obligee to assign over the bond 
to him, upon his making payment or otherwise dis¬ 
charging the obligation.® 


1 Dering, V. Earl of Winchelsea, 1 Oox, R. 318 ; S. C. 2 Bos. & Pull. 
270; 1 White & Tudor’s Eq. Lead. Cases, 60, and notes; Ex parte Gif¬ 
ford, 6 Ves. 605; Craythorne o. Swinburne, 14 Ves.159; Stirling 4;. 
Forrester, 3 Bligh. R. 490, 596; Campbell v. Mesier, 4 Johns. Cli. R. 
334, 3J8 ; Onge v. Truelock, 2 Molloy, R. 31, 42 ; Copis v. Middleton, 
1 Turn. & Kuss. 224; Hodgson v. Shaw, 3 Mylnc &-^een, 191. In 
Stirling v. Forrester, 3 Bligh, R. 496, Lord Redesdale said: “ Tlie deci¬ 
sion in Bering r. Lord Winchelsea, (1 Cox, 318; 2 Bos. & Pull. 270,) 
proceeded on a principle of law, which must exist in all countries, that, 
where several persons are debtors, all shall be equaf The doctrine is 
illustrated in that case by the practice in questions of average, &c., where 
there is no express contract, but Equity distributes the loss equally. On 
the prisage of wines, it is immaterial whose wines arc taken ; all must 
contribute equally. So it is where goods are thrown overboard for the 
safely of the ship. The owners of the goods saved by that act must 
contribute proportionally to the loss. The duty of contribution extends 
to all persons who are within the scope of the equitable obligation.” Post, 
^ 495, note (2). But see Johnson v, Johnson, 11 Mass. R. 359 ; Taylor 
V. Savage, 12 Mass. R. 98. 

2 Gammon v. Stone, 1 Ves. 339; Woffington v. Sparks, 2 Ves. 569, 
570. But see Morgan v. Seymour, 1 Ch. R. 120, and Ex parte Crisp, 

1 Aik. 135; Copis V. Middleton, 1 Turn. & Russ. R. 224; Hodgson r. 
Shaw, 3 Mylne & Keen, 189 ; Dowbiggin v. Bourne, 2 Younge & Coll. 
471; Reed v, Norris, 2 Mylne & Craig, 361. — Mr. Chancellor Kent, 
in Cheeseborough o. Millard, (I Johns. Ch. R. 413,) seems to have 
thought that a surety paying ofT a debt is entitled to a cession or assignment 
of the debt, to enable him to have satisfaction from the principal and his 
co-sureties. He relied on the cases in 1 Ch. R. 20, and 1 Atk. 35 ; but 
he did not cite the cases in 1 Ves. 339, and 2 Ves. 569, 570. However, 
the point was not decided by him. See also Avery v. Pellen, 7 Johns. 
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§ 494. In the Roman Law analogous principles ex¬ 
isted, although from the different arrangements of that 
system, they were developed under very different modi¬ 
fications. By that law, sureties were liable, indeed, 
for the whole debt due to the creditor; but this lia¬ 
bility was subject to three modifications.. In the first 
place the creditor was generally'bound to proceed 
by process of discussion (as it is now called,) in the 
first instance against the principal debtor, to obtain 
satisfaction out of his effects, before he could resort to 
the sureties. In the next place, in a suit against one 
surety, although each surety was bound for the whole 
debt after the discussion of the principal debtor; yet 
the surety in such suit had a right to have the debt 
apportioned among all the solvent sux’eties on the same 


Ch. R. 211, where the same learned Chancellor acted upon iho ground 
that an assignment mi^^ht be decreed ; but upon very satisfactt'ry grounds 
he refused it in that case. His grounds, however, seem equally applica¬ 
ble against any assignment in any case, where all the parties interest 
are not before the Court; and if they are, there seems no necessity for 
the assignment, since there may be a direct decree for contribution with¬ 
out it. It is one thing to decide that a surety is entitled, on payment, 
to have an assignment of the debt; and quite another to decide that ha 
is enlilled to be subrogated, or substituted, as to other equities* and secu¬ 
rities, in the place of the creditor, against the debtor and his co-sureties. 
See King v, Baldwin, 2 Johns. Ch. R. 560 ; Hayes v. Ward, 4 Johns. Ch. 
R. 123. See also Himes v. Keller, 3 Watts & Serg. 401; Bowdiich v. 
Green, 3 Mete. R. 310; Powell’s Ex’ors i?. White, 11 Leigh, R. 309; 
In Stirling v. Forrester, 3 Bligli, R. 590, 591, Lord Redesdale said : “ If 
several persons are indebted, and one mahes payment, the creditor is 
bound in conscience, if not by contract, to give the party paying the 
debt, all his remedies against the other debtors.” Mr. Theobald, in 
his Treatise on Principal and Surety, ch. 10, ^ 270, has by mistake at¬ 
tributed a remark of Sir Samuel Romilly, arguendo, to the Lord Chan¬ 
cellor. It bears on this very point, and ihereforo the error should be 
corrected. See Post, § 499 to 502, and nott^s, ibid.; and Wright v, 
Morley, 11 Ves. 12,22; Butcher v, Churchill, 14 Ves. 568,575,576; 
Post, ^ 635, 636. 
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obligation, SO that he should be compellable to pay 
his own share only; and this was called the beneBt of 
division.^ But if a surety should pay the whole debt, 
without insisting upon the benefit of division, then he 
had no right of recourse over against his bo-sureties, 
unless (which is the third case) upon the payment, he 
procured himself id be substituted to the original debt 
(which he might insist on) by a cession thereof from the 
creditor j in which case he might insist upon a payment 
of a proper proportion from each of his co-sureties.® 
And, in case of the insolvency of either of the sureties, 
the share of the insolvent was to be apportioned upon 
all the solvent sureties, pro raid? The same principles 
in a great measure, but not in all cases, now regulate 
the same subject among the continental nations of 
Europe, whose jurisprudence is derived from the Civil 
Law.'* 


1 Domat, B. 3, tit. 4, 2, art. 1, 6; Polhier on Obli?. by Evans, 

n. 407 ; Foihier, Pand. Lib. 46, tit. 1,^5, art. 1, n. 41 to 45; Id. art. 3, 
n. 51 to 61 ; Cheeseboron^h v. Millard, 1 Jobns. Ch. R. 414; Hayes v. 
Ward, 4 .lohns. Ch. R. 131, 132 ; Post, ^ 636, note. 

2 1 Domai, B. 3, lit. 4, ^ 4, art, 1; Poihier on Oblig, by Evans, n.407, 
519, 520, 521 (556, 557, 558, of the French editions); Polhier, Pand. Lib. 
50, tit. 1, art. 2, n. 45 to 51, 

3 1 Domat, H, 3, tit. 4, art. 2 ; Polhier on Oblior, by Evans, n. 407, 
415, 418, 419, 420,421, 445, 518, 519, 520, 521, (555 to 559, of French 
editions) ; Id. 282; Polhier, Pand. Lib. 46, tit. 1, art. 2, n. 45 to 51; 
Dig. Lib. 46, lit. 1, 1. 26; Cod. Lib. 8, lii, 11, 1. 2. See also 1 Bell, 
Comm. B. 3, Pt. 1, ch. 3, ^ 3, art. 283 to 286 ; Ersk. Inst. B. 3, tit. 3, 
art. 61 to '^'4; 1 Domat, B. 3, tit. 1, ^ 3, art. 6, and Domat’s note ; Post, 
^ 635. 

^ Merlin, Report, art. Discussion; Id. Division; Pothier on Oblig. by 
Evans, Pt. 2, ch. 6, art. 2, n. 407, 415, 416 ; Id, Pt. 2, ch. 3, art. 8, n. 
280; Id. Pt. 3, ch. 1, art. 6, ^ 2, n. 519 to 624 (556 to 559, of the 
French editions); 1 Domat, B. 3, tit. 1, ^ 3, art. 6, and Domal’s note, 
ibid.; Cod. Lib. 8, lit. 14, 1. 2. The same principle, in regard to the 
necessity of the creditor’s discussing the principal debtor, before resort- 
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§ 495. Originally, it seems to have been questioned, 
whether contribution between sureties, unless founded 
upon some positive contract • between them, incurring 


ing to the surety, has been adopted in most countries deriving their 
jurisprudence from the Civil Law; but it is hoi universally adopted. It 
prevails in France, Holland, and Scotland; but not (as it seems) gene¬ 
rally in Germany. See Mr. Chancellor Kent’s learned opinion in Hayes 
V. Ward, 4 Johns. Ch. R. 130 to 135, where he cites the foreign authori¬ 
ties on this point. These authorities fully justify his statement. The 
following extract from that opinion may be acceptable. “ According to 
the Roman Law, in use before the time of Justinian, the creditor, as with 
\is, could apply to the surety, before applying to the principal. Jure 
nostro est potestas credkori^ relictp reo, chgendi fidejussores (Corfe, Lib. 8, 
lit. 41, ^ 5) ; and the same law was declared in another imperial oidi- 
nance {Code, Lib. 8, til. 41, ^ 10.) But Justinian, in one of his Novels, 
{Nov. 4, c. 1, entitled Ui Creditores pnmo loco conveniant Principalenty) 
allowed to sureties the exception of discussion, or beneficium ordinis^ by 
which they could require that, before they were sued, the principal debtor 
should, at their expense, be prosecuted lo judgment and execution. It 
is a dilatory exception, and puts off the action of the creditor against the 
surety, until the remedy against the principal debtor has been sufficiently 
exhausted. This provision in the Novels has not been followed in the 
states and cities of Germany, except in Pomerania (lieinecc. Elem. Jur. 
Germ. lit). 2, tit. 16, § 449, 450, 451, 465) ; but it has been adopted in 
those other countries in Europe, as France, Holland, Scotland, &c., 
which follow the rules of the Civil Law (Pothier, Trait, des Oblig. No. 
407-414 ; Code Napol6on, No. 2021, 2,3; Voet, Cotn. ad Pand. tit. 
De Fidejussoribus, 46, 1, 14- 20; Hub. Praelec. lib. 3, tit. 21, ^ 6 ; 
Ersic. Inst. 504, § 61). A rule of such general adoption shows that 
there is nothing in it inconsistent with the relative lights and duties of 
principal and surety, and that it accords with a comm^m sense of justice, 
and the natural equity of mankind.” It may be well here to state that 
I generally cite Pothier on Obligations from Mr. Evans’s edition. It is 
important to remark that after n. 456, in Evans’s edition, the subsequent 
numbers differ from the common French editions, owing to Pothier hav¬ 
ing, in his later editions, inserted, between that number and number 457, a 
new section containing thirty-five numbers, so that No. 457, in Evans’s 
edition, stands in the common editions of Pothier, No. 493. See Mr. 
Evans's note (o) lo Pothier on Obhg. Pt. 2, ch. 6, ^ 9, p. 306. Tl^ 
explanation may be useful to the reader, to prevent mistakes or 9oppa||||l 
mistakes in the references usually made in English and American works 
to Pothier. Post, ^ 635 to 640. 
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such liability, was a matter capable of being enforced 
at law. But there is now no doubt that it may be en¬ 
forced at law, as well as in Equity, although no such 
contract exists.^ And it matters not in case of a debt, 
whether the sureties are jointly and severally bound, 
or only severally; or whether their suretyship arises 
under the same obligation or instrument, or tinder 
divers obligations or instruments, if all the instruments 
are for the same 'identical debt.^ 

§ 496. But still the jurisdiction now assumed in 
Courts of Law upon this subject, in no manner affects 
that originally and intrinsically belonging to Equity.^ 


1 See Kemp i;. Finden, 12 Mees. & Welsh. 421; Norton i;. Coons, 3 
Denio 130; Harris p. Ferguson, 2 Bailey, 397. 

2 Bering v. Earl of Winchelsca, 1 Cox, R. 318; S. C. 2 B(vs. & Pull. 
2/0; 1 Sauri. R. 261 (rt), Mr. Williams’s note (<;); Craylhonie i’. Swin¬ 
burne, 14 Ves. 159, 169. In Stirling v. Forrester (3 Bligii, R. 590, 0. 
S.) Lord Redesdale said ; “ The principle established in the case of Ber¬ 
ing V. Lord Winchelsea, is universal, that the right and duty of contribu¬ 
tion is founded in doctrines of Equity. It does not depend upon contract. 
If several persons are indebted, and one makes the payment, the* creditor 
is bound in conscience, if not by contract, to give to the party paying the 
debt ail his remedies against the other debtors. The cases of average in 
Equity rest upon the same principle. It would be against Equity for the 
creditor to exact or receive payment from one, and to permit, or by his 
conduct to cause the other debtors to be exempt from payment. He is 
bound, seldotn by contract, but always in conscience, as far as he, is able, 
to put the party paying the debt upon the same footing with those who 
are equally bound. That was the principle of decision in Bering u. Lord 
Winchelsea ; and in that case there was no evidence of contract, as in 
this. So, in the case of land descending to coparceners, subject to a debt; 
if the creditor proceeds against one of the coparceners, the oihers must 
contribute. If the creditor discharges one of the coparceners, he cannot 
proceed for the whole debt against the oihers ; at the most, they are only 

» nd to pay their proportions.” His Lordship afterwards, in pronounc- 
judgment, added the words which have been already cited in ^ 493, 
note. See also Post, § 498, in what cases no contribution is allowed. 

^ Wright V, Hunter, 6 Ves. 792. 
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Indeed, there are many cases iir -which the relief is more 
complete and effectual in Equity than it can be at law; 
as, for instance, where an account and discovery are 
wanted ; or where there are numerous parties in. inte¬ 
rest, which would occasion a multiplicity of suits.* In 
some cases the remedy at law is now utterly inade¬ 
quate. As, if there are several sureties, and one is in¬ 
solvent, and another pays the debt; he can at law 
recover from the other solvent sureties only the same 
share as he could if all were solvent. Thus, if t^ere 
are four sureties, and one is insolvent, a solvent sutety, 
who pays the whole debt, can recover only one fourth 
part thereof (and not a* third part) against the other 
two solvent sureties.® But in a Court of Equity, he 
will be entitled to recover one third part of the debt 
against each of them; for, in Equity the insolvent’s 
share is apportioned among all the other solvent sure¬ 
ties.® 

§ 497. And upon the like grounds, if one of the 
sureties dies, the remedy at law lies only against the 
surviving parties; whereas, in Equity, it may be en¬ 
forced against the representative of the decfeased par¬ 
ty, and he may be compelled to contribute his share to 
the surviving surety, who shall pay the whole debt.^ 


1 Craythorne v. Swinburne, 14 Ves. 159; Cornell v. Edwards, 2 Bos. 
& Pull. 268 ; Wright v. Hunter, 5 Ves. 792. 

^ Cornell v. Edwards, 2 Bos. & Pull. 268; Brown v. Lee, 0 B. & 

‘ Cressw. 697. See also Rogers v, Mackensie, 4 Ves. 752; Wright i;. 
Hunter, 5 Ves. 792. 

3 Peter v. Rich, 1 Ch. Rep. 34 ; Cornell v. Edwards, 2 Bos. & Pull. 
268; Hale V. Harrison, 1 Ch. Cas. 246; Dering v. Earl of Winchelseai 
2 Bos. & Pull. 270; S. C. 1 Cox, R. 318. But see Swain v. Wall, 1 
Ch. Rep. 149, 150, 151. See also Pothier on ObJig. n. 275, 281, 282| 
428, 521 (n. 556, of the French editions), the same principles. 

^ Primrose v. Bromley, 1 Atk. 89 

48* 
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Where there are several distinct bonds with different 
penalties, and a surety upon one bond pays the whole, 
the contribution between the sureties is in proportiori 
to th^ penalties of their respective bonds. But, as be¬ 
tween the sureties to the same bond, the general rule 
is that of equality of burden inter me} 

§ 498. These are cases of contribution of a simple 
and distinct character. But, in cases of suretyship, 
others of a very complicated nature may arise from 
counter equities between some or all of the parties, re¬ 
sulting from contract or from equities between them¬ 
selves, or from peculiar transactions regarding third 
persons.* Thus, for instance, although the general rule 
is, that there shall be a contribution between sureties 
by the rule of equality, that may be modified by ex¬ 
press contract between them; and in such a case Courts 
of Equity will be governed by the terras of such con¬ 
tract, in giving or refusing contribution.® In like man¬ 
ner, there may arise by implication from the very 
nature of the transaction, an exemption of one surety 
from becoming liable to contribution in favor of an¬ 
other. Thus, if one surety should not upon his own 
mere motion, but at the express solicitation of his co¬ 
surety, become a party to the instrument; and such 
co-surety should afterwards be compelled to pay the 
whole debt j in such a case, he would not be entitled 


1 See Deling v. Earl of Winchelsea, 1 Cox, R. 318; S. C. 2 Bos. & 
Pull. 270 

2 See Hyde v. Tracey,* 2 Day, Cas. 422 ; Ransom v. Eeyes, 9 Co wen, 
R. 128. 

^ Swain ». Wall, 1 Cii. R, 149; Craythorne v. Swinburne, 14 Ves. 
159, if)0; Dering u, Earl of Wirichelsea, 1 Cox, R. 318; S. C. 2 Boa. 
& Pull. 270. 
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to contribution, unless it clearly appeared that there 
was no intention to vary the general right of cbntribu- 
tion, in the understanding of the parties.^ So, if differ¬ 
ent sureties should be bound by different instruments 
for equal portions of the debt of the same principal, 
and it clearly appeared that the suretyship of each was 
a separate and distinct transaction,’there would be no 
right of contribution of one against the other.® So, if 
there should be separate bonds, given with different 
sureties, and one bond is intended to he subsidiary to, 
and a security for the other, in case of a default in pay¬ 
ment of the latter, and not to be a primary concurrent 
security; in such a casfe the sureties in the second 
bond would not be compellable to aid those in the first 
^ bond by any contribution.® 

§ 498 a. A question of another sort has arisen; How 
far, and under what circumstances, the discharge of one 
surety by the creditor would operate as a discharge of 
the other sureties from their liability. It seems now 
clearly established at law, that a release or discharge of 
one surety by the creditor will operate as a discharge 
of all the other sureties, even though it may be founded 
on a mere mistake of law.'* But it may be doubtful, 
whether the same rule will be allowed universally to 
prevail in Equity. Thus, if a creditor has accepted a 


1 Turner v, Davies, 2 Esp, K 478 ; Mayhew v. Crickett, 2 Swanst. R. 
''lOS; Taylor v. Savage, 12 Mass. R. 98, 102. 

2 Coupe V, Twynam, 1 Turn. & Russ. 426. It would be different, if 
it should appear, that it was Jhe same transaction split into different parta 
by the agreement of all the parlies. Ibid. 

3 Crayihorne v. Swinburne, 14 Ves. 159. See Cooke ». —, 2 
Freem. R'. 97. 

4 Nicholson r. Revell, 4 Adolph. & Ellis, 675; S. C. 6 Nev. & Mann. 
R. 200; Ante, ^ 112. 
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composition from one surety, and discharged him, it 
has been thought that he might still recover against 
another surety his full proportion of the original debt, 
without deducting the composition paid, if it did not 
exceed the proportion for which the surety was origin¬ 
ally liable. In other words each surety, notwithstand¬ 
ing such discharge, might be held liable in Equity to 
pay his share of the original debt, treating each as lia¬ 
ble for his equal ox pro raid proportion, upon an equita¬ 
ble apportionment of it.* 


1 In Ex parte Gifford, (6 Ves. 805,) I^ord Eldon held that a discharge 
of one surety did not discharge the other sureties; and that, as each sure¬ 
ly was bound to contribute his share towards the general payment, no one 
could recover over against another who had been discharged, unless for 
the excess paid by him beyond his due proportion. The creditor might, 
therefore, accept a composition from one surely, and still proceed against 
another to recover his full proportion of the original debt, without deduct¬ 
ing the composition paid, if it did not exceed the proportion for which 
the surely was originally liable. Mr. Theobald, in his Treatise on Prin¬ 
cipal and Surety, (ch. 11, ^ 283, note (/), p. 2r?7,) thinks this decision 
could not have been made ; and that it is mis-reported. I sec no reason to 
question either the accuracy of the Report, or the soundness of the doc¬ 
trine. If the discharge of one surety is not the discharge of another, it 
seems difficult to see how the sum paid by one surety shall take away the 
obligation of another to pay his proportion of the original debt, if, upon 
the discharge, the right to proceed against such surety for his proporiion 
was expressly, or by implication, reserved to the extent of that propor¬ 
tion. This seems to have been the ground of Lord Eldon’s decision. In 
Stirling r. Forrester, (3 Bligh, R. 501,) Lord Bedesdale said : “If the 
creditor discharges one of the coparceners, he cannot proceed for his 
whole debt against the others; at the most, they are only bound for their 
proportions.” The same principle would apply to co-suretics ; and, in¬ 
deed, Stirling u. Forrester, (3 Bligh, R. 691, 596,) seems mainly to have 
been decided upon this ground. The distinction is between a discharge 
of the principal, and a discharge of the surety ; between a part payment 
by a surety, and a part payment by the principal. In the recent case of 
Nicholson v. Be veil, (4 Adolph. & Ellis, 675 ; S. C. 6Nev & Mann. 
192, 200,) the Court of Jiting’s Bench decided, that the creditor’s dis¬ 
charge of one debtor on a joint and several note was in law a discharge of 
all the debtors. Lord Denman, in delivering the judgment of the Court, 
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§ 498 h. Indeed, circumstances may exist, under 
which even a release of the principal might not release 
the surety from the debt, where it was clear, from the 
whole transaction, that it was intended that,the surety 
should remain bound. Thus, where, before the release 


said : ** This view cjtnnot, perhaps, be made entirely consistent with all 
that is said by Lord Eldon, in the case Ex parte Gifford, where his Lord- 
ship [dismissed a petition to expunge the proof of a surety against the 
estate of a co-surety. But the principle, to which we have adverted, was 
not presented to his mind in its simple form ; and the point certainly did 
not undergo much consideration. For some of the expressions employed 
would seem to lay it down, that a joint debtee might release one of his 
debtors, and yet, by using some language of reservation in the agreement 
between himself and such debtor, keep his remedy entire against the 
others, even without consulting them. If Lord Eldon used any language 
which Could be so interpreted, we must conclude that he eiiher did not 
guard himself so cautiously as he intended, or that he did nut lend that 
degree of attention to the legal doctrine connected with the case before 
him, which he was accustomed to aflbrd. We do not find that any other 
authority clashes with our present judgment, which must be in favor of 
the defendant.’’ It is, however, to be remembered, that his Lordship was 
here dealing with the question at law ; but it by no means follows, that, 
because a security is extinguished at law, therefore it it extinguished in 
Equity, if it is the clear intention of the parties, that it shall not be extin¬ 
guished. See 2 Siory on Eq. Jurisp. ^ 1370, Poihier adopts 

very much the skme principles ^nd reasoning as Lord Eldon; asserting 
that the release of the creditor of one debtor would liberate all the oiliers 
if the creditor meant thereby to extinguish the debt; but not, if the credi¬ 
tor meant to reserve his rights against the other co-debtors for their pro¬ 
portions. 1 Poihier on Oblig. by Evans, n. 275, 278, 279, 280, 281 ; Id. 
n. 521 [5 jG]. Poihier has also treated the point of a discharge of one 
surely ; and he holds, that a discharge of one surety discharges ihe other 
sureties, for such proportion of the debt, as, upon payment of the whole 
debt, they could have had recourse to him for. Pothier on Oblig. by 
Evans, n. 275, 277, 280, 281, 428, 429, 445, 619, 520, 521, 521 B., 323 
[n. 556 -560, of the French editions]. The rule of the Civil Law is the 
same. Si ex duobus, qui apud lo fidejusserrant in vigtnti, alter, ne ab eo 
peteres, quinque libi deberit, vel promiserit; nec alter liberabiiur. Et si 
ab altero quindccim petere insliiueris, nulla exceplione (cedendarum^actio- 
nuin) sutnmoveris. Reliqua autem si a priori fidejussore petere 

iriaiitueris, doli mail exceplione summoveris. Dig. Lib. 46, tit. 1,1. 16, 
^ 1; Poihier, Pand. Lib. 46, tit. 1, n, 47. 
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to the principal, the surety had paid part of the debt, 
and given a security (an acceptance) for the remainder, 
it was held that it was not a release of the surety, in 
the absence of all evidence to establish the contrary 
intent.* 

§ 499. Sureties are not only entitled to contribution 
from each other folr moneys paid in discharge of their 
joint liabilities for the principal; but they are also 
entitled to the benefit of all securities which have been 
taken by any one of them, to indemnify himself against 
such liabilities.® Courts of Equity have gone farther 
in their favor, and held them entitled, upon payment 
of the debt due by their principal to the creditor, to 
have the full benefit of all the collatera.1 securities, both 
of a legal and an equitable nature, which the creditor 
has taken as an additional pledge for his dcbl.^ Thus, 
for example, if, at the time when the bond of the prin¬ 
cipal and surety is given, a mortgage also is made by 
the principal to the creditor, as an additional security 
for the debt; there, if the surety pays the debt, he will 


1 Hall V. Hutchins, 3 Mylnc & Keen, 426. 

2 See Theobald on Principal and Surety, ch. 11, § 283; Swain v. Wall, 
1 Ch. Hep. 149. Bui see Bowdilch v. Green, 3 Mete. R. 360 ; Himes v. 
Keller, 3 Watts & Serg. R. 401; Commercial Bank of Like Eneu. West¬ 
ern Reserve Bank, 11 Ohio, (Stanton) R. 444 ; Wiggin v. Doir, 3 Sum¬ 
ner, R. 410. 

3 Craythorne v. Swinburne, 14 Yes. 159; Wright v. Morley, 11 Ves. 
12, 22; Copis v. Middleton, 1 Turn. & Russ. R. 224; Junes r. Davis, 
4 Russ. R. 277; Dowbiggin u. Bourne, 1 Younge, R. 111; S. C. 2 Younge 
& Coll. 462, 470; Hodgson v. Shaw, 3 Myine & Keen, 183; Heed u, 
Norris, 2 M. & Craig, R. 361; Ante, ^ 327; Ex parte Rushworth, 10 
VeS. 409, 420, 422; Mayhew v. Crickett, 2 Swanst. R. 191 ; Wade v. 
Coope, 2 Sim. U. 155. But see Bowditch v. Green, 3 Mete. R. 360, 
contr^. But a surety for*! part of a debt is not entitled to the benefit 
of a security given by the debtor tp the creditor at a different time for 
another part of the debt. Wade o. Cuope, 2 Simons, H. 155. 
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be entitled to have an assignment of that mortgage, 
and to stand in the place of the mortgagee.^ And, as 
the mortgagor cannot get back his estate again without 
a reconveyance, that assignment and security will 
remain a valid and effeqtual security in favor of 
the surety, notwithstanding the bond, is paid.® This 
indeed, is but an illustration of a much broader doctrine 
established by Courts of Equity, which is that a creditor 
shall not, by his own election of the fund, out of which 
he will receive payment, prejudice the rights which 


1 See Loud v. Sergeant, 1 Edw- Ch. R. 164 ; Marsh v. Pike, 1 Sandf. 
211; McLean v, Towle, 3 Sandf. 117, 136, 161; Bank v. Campbell, 
2 Rich. Eq. R. 180; Atwood v, Vincent, 17 Conn. 576; Whealley r. Cal¬ 
houn, 12 Leigh, 265. 

2 Ante, ^ 421 a ; Williams v, Owen, The (English) Jurist, 30lh Dec. 
1813, p. 1115, and the learned note of the Reporter, p. 1146, 1147; Copis 
V. Middleton, 1 Turn. & Russ. 224, 229, 231 ; Dowbiggin y. Bourne, 
2 Younge & Coll. 471, 472. Lord Brougham, in the case of Hodgson v. 
Shaw, 3 Mylne & Keen, 190, 191, 192, puts this doctrine in a strong 
light. “ The rule here,” (says he) “ is undoubted, and it is one founded 
on the plainest principles of natural reason and justice, that the surety, 
paying off a debt, shall stand in the place of the creditor, and have all the 
rights which he has, for the purpose of obtaining his reimbursement. It 
is hardly possible to put this right of substitution loo high ; and the right 
results more from Equity than from contract or quasi contract; unless in 
so far as the knovvn EqpUy may be supposed to be imported into any 
transaction, a^d so to raise a contract by implication, ^he doctrine of the 
Court in this respect was luminously expounded in the argument of Sir 
Samuel Rornilly in Craylhorne r. Swinburne, (14 Ves. 159); and Lord 
Eldon, in giving judgment in that case, sanctioned the exposition by his 
full approval. ‘A surety,* to use the language of Sir S. Romilly's reply, 
‘ will be entitled to every remedy which the creditor has against the prin¬ 
cipal debtor, to enforce every security and all means of payment; to stand 
in the place of the creditor, not only through the medium of contract, but 
even by means of securities entered into without the knowledge of the 
surely, having a right to have those securities transferred to him, lho*agh 
there was no stipulation for that; and to avail himself of all those secu¬ 
rities against the debtor.* ** See, also, BoulibyV. Stubbs, 16 Ves. R. 20; 
Stokes V. Mendon,3 Sw'anst. R. 130, note ; Mayhew u. Crickelt, 2 Swansl. 
R. 185, 190, note ; Beckett v. Booth, 1 Eq. Abridg. 595. 
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4 

other persons are entitled to; hut they shall either be 

substituted to his rights, or they may compel him to 

seek satisfaction out of the fund, to which they cannot 

resort.1 It is often exemplified in cases where a party, 

having two funds to resort to for payment of his debt, 

elects to proceed against one, and thereby disappoints 

another party, who can resort to that fund only. In 

such a case, the disappointed party is substituted in the 
1 

place of the electing creditor, or the latter is compelled 
to resort, in the first instance, to that fuiid which will 
not interfere with the rights of the other.2 

§ 499 < 1 . The principle seems in former times to have 
been carried farther by Courts of Equity, and to have 
authorized the surety to insist upon an assignment, not 
merely of collateral securities, properly speaking, but 
of collateral incidents and dependent rights, growing 
out of the original debt. Thus, where the principal in 
a bond had been sued, and gave bail, and judgment 
was obtained against the principal, and also against the 


1 Wriolit L\ Morley, 11 Ves. 12; Ex parte Gifford, 0 Ves. 805, 807. 
See Rumbuld v. Riimbold, 3 Ves. 03 ; Mayheww. Crickett, 2 Svvanst. R. 
186, 191 ; Miller v, Ord, 2 Binn. 392 ; Checseborough v. Millard, 1 Johns. 
Ch. U. 409, 412; Stevens v. Cooper, 1 Johns. Ch. R. 430 ; Lawronco 
V. Cornell, 4 Johns. Ch. R. 545 ; King u. Baldwin, 2 Johns^Ch. K. 551 ; 
Hayes v. Ward, 4 Johns. Ch. R. 123 ; Clason v. Morris, 10 Johns. R. 
524; Evertson v. Booih, 19 Johns. R. 486 ; Averall v. Wade, Lloyd &: 
Goold, R. 252; Ante, § 324, 326, 493 ; Post, ^ 502 ; Stirling v. Porester, 
3 Bligh, R. 590, 591 ; Post, § 633 to 640; Selby v, Selby, 4 Russ. R. 
336 ; Gwynne v. Edwards, 2 Russ. R. 299 n .; Bute v. Cunynghame, 

2 Russ. R. 275; Post, ^ 558, 559, 560 to 568; Boazman r. Johnson, 

3 Sim. R. 377. 

2 Sagitiary v. Hyde, 1 Vern. 455, and Mr. Raithby^s note; Mills v. Eden, 
10 Mod. R. 488; Aldrich v. Cooper, 8 Ves. 388; Trimmer'^. Bayne, 0 Ves. 
209; Robinson v. Wilson, 2 Madd. R. 437; Checseborough v. Milliyd, 
1 Johns. Ch. R. 412, 413 ; King v. Baldwin, 2 Johns. Ch. R. 554 ; Ilayes 
V. Ward, 4 Johns. Ch. R. 123 ; 1 Madd. Ch. Pr. 202, 203 ; Post, ^ 558, 
559, G33, 631, 635, 630, 1028. 

# 



CH. VIII.] ACCOUNT — C0NTI»BtITr01l — SUWSHfiS. 67t>' 

bail, by the creditor, and afterwards snfeMea <m the 
original bonds (who had counter bonds) ’»rere 
to pay it j and then brought their bill in ^Equity to 
have the benefit of the judgment of the creditor hguinst 
the bail, by having it assigned to them} it was decreed 
by the Court accordingly. So th^t although the bail 
were themselves but sureties, as between themselves 
and the principal debtor, yet, coming in the room' of 
the principal debtor, as to the creditor, it was held, that 
they likewise came in the room of the principal debtor, 
as to the sureties on the original bond.* This decision 
consequently established, that the original sureties bad 
precisely the same rights that the creditor had; and 
were to stand in his place. The original sureties had 
no direct contract or engagement by which the bail 
were bound to them; but only a claim against'the 
bail, through the medium of the creditor, to all whose 
rights, and the power of enforcing them, they were 
held 4o be entitled.^ This decision has been much 
questioned; and although it may be distinguishable in 
its circumstances from others on which we shall have 
occasion to comment, yet it must now be deemed to be 
much shaken in point of authority.® But, however this 
may be, it seems certain, that a surety upon a second 
bond, give^ as collateral security for the original bond, 
has a right, upon payment of his own bond, to be sub¬ 
stituted to the original creditor, as to the first bond. 


1 Parsons v. Briddock, 3 Vern. R. 608 ; Wright v. Morley, 11 Ves. 22. 
3 Wright V* Morley, 11 Ves. 22. 

^ Hodgson V. Shaw, 3 Mylne & Keen, 189. Bilt see Wiight v. Morley, 
11 Ves. 22; Dowbiggin v. Bourne, 1 Younge, if. Ill, 114, 115 : S* C. 
2 Younge & Coll. 462, 472, 473. 
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and to have an assignment thereof, as an independent 
subsisting obligation for the debt.' 

§ 499 k 'Another point of more extensive importance 
in practice % whether a surety, who pays off the debt 
of the principal, for which he is bound, is entitled to 
require the creditor, upon such ijayment, to make an 
assignment to hiih of the debVand of the instrument 
by which it is evidenced. It seems formerly to have 
been thought, that he had such a right; and the gene¬ 
ral language of some of the authorities, that the surety 
is in such cases entitled to every remedy which the 
creditor had against the principal, was supposed fully 
to justify and support this conclusion.® But the doc¬ 
trine is now fully established [in England’] that the 
surety has no such right to be enforced in Equity, and 
that he cannot insist upon any such assignment. The 


J Hodgson u, -JShaw, 3 Mylne & Keen, 183, 103; Ante, ^ 493, note; 
Cheesoborough v. Millard, 1 Johns. Ch.R. 413 ; Avery v. Petlen, "f Johns. 
Ch. R. 211. See Flimes u. Keller, 3 Walts & Serg. 401. 

2 Ex pane Crispe, 1 Atk. 135 ; Parsons i’. Briddock, 2 Vern. R* 608 ; 
Wright V, Morley, 11 Ves. 18, 21, 28 ; Dowbiggin u. Bourne, 1 Yonnge, 
R. 411 ; S. C. 2 Younge & Cull. 464; Butcher v. Churchill, 14 Ves. 
567, 575, 576 ; Ex parte Rushfurlh; 10 Ves. 409, 414; Robinson v, Wil¬ 
son, 2 Madd. R. 464 ; Crayihorne r Swinburne, 14 Ves. 160, 102. See, 
also, Hodgson v. Shaw, 3 Mylne & Keen, 183, 185; Ho^am v. Stone, 
1 Turner & Russ. R. 286, note ; Butcher v, Churchill, 14, Ves. 568, 575, 
576. 

3 [But it seems not in America. The doctrine of Copis v, Middleton 
has not generally been received with approbaiion by the American Courts, 
and it has here often been held, that aliliough the lien or security be extin¬ 
guished at law, yet, fur the benefit of the security, it continues in Equity 
in full force. See Lalhrop & Dale’s appeal, I Barr, 512; Powell v. 
White, 11 Leigh, 309; Speigle Myer v. Crawford, 6 Paige, 254 ; Rod¬ 
gers o. McClure, 4 Gratt. 81 ; McCleary r. Beirne, 10 Leigh, 395 ; Per¬ 
kins V. Kershaw, 1 Htll, Ch. B. 344 ; 2 Bland, 509 ; 1 Harr.’374; Tinsley 
u. Anderson, 3 Cali, 32^^; Burns v. Huntingdon Bank, 1 Penn. R. 395; 
Fleming v. Beaver, 2 Rawle, 132 ; Croft v. Moore, 9 Watts, 417; Cuyler. 
V. Etnsworth, 6 Paige, 38; Mathews v. Aiken, 1 Comst. 595.] 
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ground is, that by the payment of the title 

derived under the instrument has become extiuguisbed, 
mdifmctus officio ; and, therefore, an assigameijf there¬ 
of would be utterly useless ^ and if the surety should 
afterwards sue for the debt at law, in the name of the 
creditor, the princij^l might plead such payment in bar 
of the action.' In a case it wonld make no differ^ 
ence in the right of' the surety to sue, that upon pay¬ 
ment of the debt, he had procured ah. assignment tbere^ 
of to be made to a third person, instead of to himself 
for his benefit.® Neither would it make any difierence, 
that several judgments had been obtained by the credit¬ 
or against the principal and surety, and that the latter 
had paid the debt on the judgment against him, and 
then sought an assignment to be made of the judgment 
against the principal; for the judgment would be effect¬ 
ually extinguished by such payment; and the surety 
would not be permitted to avail himself of it against 
the principal.® 

§ 499 e. The error of the contrary opinion, if indeed 
upon the principles of enlarged Equity, any there be, 
seems to have arisen from confounding the right of the 
surety, on payment of the debt, to be substituted for 
the creditor, and to have an assignment of any inde- 


^ Woffington r. Shaw, 2 Ves. 569; Gammon r.* Stone, 1 Ves. 339; 
Copis V, Middleton, I Turn. & Russ. 224, 229; Jonea v. Davjds, 4 Russ. 
R. 297 ; Hodgson v. Shaw, 3 Myine & Keen, 183 ; Hudson r. Sialwood, 
Cas. Temp. Hard. 133; Davis v. Perrine, 4 Edw. C. R. 65; Morrison v. 
Marvin, 0 Ala. K. 797; Briley v. Sugg, 1 Dev. & Bat'. 366; Armiiage v, 
Baldwin, 5 Beav. R. 278. 

2 See Reed v. Norris, 2 Myine & Craig, 361; Jones u. Davids, 4 Russ. 
R. 277; Copis r. Middleton, 1 Turn. & Russ. 224, 229. But see Butcher 
V, Churchill, 14 Ves. 568, 575, .076. * 

8 Dowhiggin v. Bourne, 2 Yoiinge & Coll. 464. But see Hill v. Kelly, 
1 Ridg. L. & Schoales, R. 265. 
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pendeut coUateral securities, with the supposed right to 
have the priginal debt assigned. Such independent 
collateral securities may well be required to be assigned 
by the creditor, in favor of the surety; because, in many 
cases, the principal would not be entitled to have a 
re-transfer thereof from the surety,.without paying him 
the sums advanced by him to tlie creditor, as a matter 
of Equity betvyeen the parties. But the assignment of 
the debt itself, which bad been already paid, would be 
a mere nullity in Equity, as well as at law, since it 
could not have, in the hands of the surety, any subsist¬ 
ing obligation.* 


^ This whole subject is examined in a masterly manner by Lord Eldon, 
in Copis V. Middleton, 1 Turn. & Russ. E. 224, 229, 231, and by Loid 
Brougham, in Hodgson v. Shaw, 3 Mylne & Keen, 183. In a former 
case, Lord Eldon said, “It is a general rule, that in Equity a surely is 
entitled to the benefit of all the securities which the creditor has against 
the principal. Bafc then, the nature of those securities must be cotibidercd. 
When there is a bond merely, if an action was brought upon the bond, it 
would appear, upon oyer of the bond, that the debt was extinguished. 
The general rule, therefore, must be qualified, by considering it to apply 
to SQch securities as continue to exist, and do not get back, upon payment, 
to the person of ihe principal debtor. In the case, for instance, where, in 
addition to. the bond, there is a mortgage with b covenant, on the part of 
the principal debtor, to pay the money, the surety, paying the money 
would be entitled to say, 1 have lost the benefit of the bond p but the cre¬ 
ditor has a mortgage, and I have a right to the benefit of the mortgaged 
estate, which has not got back to the debtor.” Lord Brougham, speaking 
on the same subject) said, The rule here is undoubted, and it is one 
* founded on |he plainest principles of natural reason and justice, that the 
surety paying off a debt, shall stand in the place of the creditor, and have 
all the rights which be has, for the purpose of obtaining his reimburse¬ 
ment. It is hardjj possible to put this right of substitution too high ; and 
the rigntresults inore from Equity than from contract or <^uasi contract; 
unless in so far as the known Equity may be supposed to be imported into 
any transaction, and sO to rai^e a contiact by implication. . The doctrine 
of the Court, in this res|fiect, was {uininously expounded in the argument 
of Sir Samuel Roroily, in Craythorne v. Swinburne ; and Lord Eldon, in 
giving judgment in that case, sanctioned the exposition by his full approval. 
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§ 499 d. Upon redloDtSg somevifhat analogona to 
that, the supposed error of which we Jiave been 
considering, it was forme)|^. held, that if a auteiy 


‘ A surety,’ to use the langtiege of Sit S^nel Romny'a reply, ‘ njU he 
entitled to every remedy ynhieh the creditor ha^ agaioet the principal debt- 
or, to enforce every security and all means of payment; to staad in the 
place of the creditor, not only through the medium of conttaOtp b\it even 
by means of securities, entered into without the knowledge of the surety; 
having a right to have those securities transferred to him, though , there 
was no stipulation fur that, and to avail himself of all those securities 
against the debtor.’ I have purposely taken this statement of the right, 
because it is there placed as high as it ever can be placed ; and yet, it 
quite consistent with the principle of Copis v. Middleton. Thus, the 
surety paying is entitled to every remedy, which the creditor has. But 
can the creditor be said to have any specialty after the bond is gone by 
payment ? The surety may enforce any security against the debtor, which 
the creditor has ; but by the supposition there is no security to enforce, 
for the payment has extinguished it. He has a right to have all the securi¬ 
ties transferred to him ; but there are, in the case supposed, none to trans¬ 
fer. 'J'hey are absolutely gone. He may avail himself of ail those 
securities against the debtor, but bis own act of payment has left none of 
which he can take advantage.” See, also, Duwbiggin v. Bourne, 

3 Younge & Coll. 463, 471. It is observable, that the whole of this 
reasoning proceeds upon the ground, that by the payment by the surely, 
the original debt is extinguished. Now, that is precisely what the Roman 
Law (as we shall presently see) denied; and it treated the transaction 
between the surety and the cMitor according to'the presuniedintention 
of the parties, to be, not so much a payment, as a sale Sf the debt. 

1 Dumat, B. 3, tit. 1, § 6, art. 1 ; Post, ^ 500, and 635, 636, 637. It 
is not wonderful, that Courts of Equity, with this enlarged doctrine in 
their view, which is in entire conformity to the intention of the parlies, 
as well as to the demands of justice, should have struggled to adopt it into 
the Equity Jurisprudence of England. The opposing doctrine is founded 
more on technical rules, than on any solid reasoning founded in general 
Equity. In truth, Courts of Equity, in many cases, do adopt it, and act 
upon it, as in cases where they give the right of substitution to particular 
parties, where there are two funds, out of one of which a creditor has 
insisted upon receiving satisfaction, to the disappointment of the parties 
who have no claim npon the other fund. Ante,^( 46U; Post, 633 to 640. 
Whether it might not have been as wise for Courts of Equity to have 
followed out the Homan Law, to its full extent, instead of adopting a 
modified rule, which slops, or may stop, short of some of the purposes of 

49* 
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upon a bond debt should discharge it, he would be 
entitled to4}e considered as substituted for the origi¬ 
nal crediteiB, os a specially creditor of his principal; 
and, consequently, in the marshalling of the assets 
of the principal, he would, as to the debt so paid, 
have a priority over simple contract creditors.* But 
upon this point, also, a different doctrine [in England] 
is now established; and it is held that a surety, so 
paying a bond debt, will be treated, in, marshalling 
assets, as a mere simple contract creditor.” The ground 


reciprocal justice, it is now too late to inquire, and, therefore, the discus¬ 
sion would be useless. See Cheeseborough v. Millard, 1 Johns. (Ui. R. 
409,419, 413, 414 ; Ante, § 493, note. Sir William Grant, in Siiicherr. 
Churchill (14 Ves. 568, 575, 676,) seems to have proceeded upon ihc prin¬ 
ciple of the Roman Law, in holdinfr that the assignment of a bond to a 
surety, who had compounded the debt with the creditor, and taken the 
assignment, ought to be upheld in Equity, however it might be at law, fur 
the purpose of securing to him the amount he had paid on the bond and 
interest. But see Armitage v, Baldwin, 5 Beav. R. 278, where the surety 
paid the debt due to the creditor after the creditor had obtained judgment 
for it against the principal debtor, and also another judgment against bis 
bail in that action, and upon such payment the surety took an assignment 
from the creditor of both judgments — Lord Langdale thought, that as the 
bill alleged, that the surety had ** duly paiti^nd eatis/ied the original judg¬ 
ment,^’he could not maintain a bill against the bail on the Judgment 
against him, to charge the estate of the bail. Hut his Lordship sug¬ 
gested, that the plaintifT might, by a proper proceeding, ultimately succeed 
in establishing a right against the estate of the bail. 

^ Hotham s. Spne, 1 Turn. & Russ. R. 296, note; Robinson v. Wil¬ 
son. 2 Madd. R* 464 ; Wright v» Morley, 11 Ves. 22; Powell’s Ex’ors. 
0 . White, 11 Leigh, R. 309, fully approves this sam6 doctrine. 

9 Copis V. Middleton, 1 Turn. & Russ. 224, 229, 231 ; Jones n. Davids, 
4 Russ. R. 277 ; Foster v. Athneim, 1 Ala. R. 302; Hodgson v, Shaw, 
3 Mylne dt Keen, 183. [CoAira, in most American States. See Eppes 
Randolph, 2 CitL 125 ; 3 ld» 329; West v. Belcher, 5 Munf. 187; 
McMahon V* Fayveett, 2 Rand. 514; Watts v, Kinney, 3 Leigh, 272 ; 
Wheatley v. Calltoirn, 12 Leigh, 265 ; Litterdale v, Robinson, 2 Brock. 
161; 12 Wheat, 694 ; Pride Boyce, 1 Rice, Eq. R. 276; Schultz u. 
Carter, 1 Bpeer^'s Eq. R. 534 ; Cruft u. Moors, 9 Watts, 461; Laihrop & 



cn. Vin.] ACCOUNT—CONTJHBC*rtONi~ 8UElirnK8. 583 

of this doctrine is, that the surety subrogated to 
the rights of the creditor in such a casd (whether he 
has procured an assignroentvof the .bond^'Whfin paid or 
not); but he is in fact ^s well as in law, to be. deemed 
only as having paid moiDey for tie prmefpal upon the 
footing of an implied contract of indemnity subsisting 
between them.' Yet there are mny cases in which a 

Dale's Appeal, 1 Barr. 512; Enders v. Brune, 4 Rand. 438; Grider v, 
Payne, 9 Dana, 188; Dias v. Boucliand, 3 £dl^. Ch. R. 485; United 
States V. Hunter, 6 Mason, 62 ] 

^ Il)id. Lord Eldon, in Copis v, Middleton, 1 Turn. & Russ. 228, said : 
lake tho present (^soto^e simply this. Upon loans of money to A, 
joint bonds were given by A and B, B being surety for A; two of tba. 
bonds were paid otF by B in the Ufeiime of A ; now, if one of two 
joint obligors, being a surety, pays otf the debt in the lifetime of the 
principal, he is at law merely a simple coniract creditor of the principal ; 
and, if tho principal lives for twenty years after the payment of the 
debt, he continues during all that time to be at law a simple contract 
creditor only. Then the question is, Whether, by the death of the prin¬ 
cipal, he is to be converted, in a Court of Equity, into a specially creditor 
against his assets. Willi respect to the bond paid off aflar the death of 
the principal, the questions are : Whether, inasmuch as, at the death of 
principal, there was money due upon the botKl, there was an Equity on 
the part of the surety to compel the creditor to go in against the assets of 
the principal; and, Whether, there having been no interposition for that 
purpose, the right of the surety to stand in the place of the oiedftor Can 
now be maintained. When it is oobsidered that this was-a joint bond, 
and that no action at law could be maintained except egainat the surety, 
the surviving debtor, it is a strong proposition to say, that the surviving 
debtor is to be considered in Equity as a specialty creditor against the 
assets of the deceased debtor.” And again in p. 230, 231, 232, be said : 
“ The facts of this case are simply these. Two individuals gave a bond, 
the one as the principal and the other as surety; no other assurance w^s 
executed at the time; no mortgage was made to secure the debt; no 
counterbond was given by the principal to the surety; and the question to 
be decided is, Whether the surely, having paid the bond after it was due, 
is a simple contract or a specialty creditor. 1 understand it to have been 
the opinion of the Master, an opinion founded on one or two cases, which 
have been stated, that the surety was to be considered as a specialty credi¬ 
tor,- to stand in the place of the person whom he paid. That doctrine 
appears to me to be contrary to all that has been settled during the whole 
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surety paying a debt, will be entitled to stand in the 
place of the creditor, or to obtain the full benefit of all 


time I have been in this Cou];|* Everything that was arranged in bank- 
Xjaptcy before the iate statute^ enabling the surety tq prove every thing 
determined before, appeals to me'to have authorised the Court to consider 
it quite clear, that if there was nothing in the case beyond what 1 have 
stated, the surety, having paid the bond, could be nothing more than a 
simpH contract creditor in respect of that payment. The bond was not 
assigned to anybody in consideration of a sum of money paid, which was 
one way we used to manage these tbings; there was no counterbond given 
which was another way in which we used to manage these things ; so 
that if the surety paid one bond, he became instantly a specialy creditor by 
virtue of the other bond. If any suibwas now instituted I apprehend 
the payment of the bond would show that the bond was gone. There 
has been a case cited, v here upon the general ground that a surety is 
entitled to the benefit of all securities, which the creditor has against the 
principal, it seems to have been thought that the surety was entitled to 
be, as it were, a bond cieditor, by virtue of the bond. I take it to be 
exceedingly clear, if, at the time the bond is given, a mortgage is also 
made for securing the debt, the^anrety, if he pays the bond, has a right 
to stand in the place of the mortgagee; and, as the mortgagor cannot 
get back his es^pte again without a conveyance, that security remains a 
valid and effectual security, notwithstanding the bund debt is paid. But, 
if there is nothing but the bond, my notion is, that, as the law says, that 
bond is discharged by the payment of what was due upon it, the bond is 
gone,, and cannot be set up.” Lord Brougham, in Hodgson v, Shaw, 
3 Mylne & Keen, 190, 191, 192, still more elaborately expounded the 
doctrine. “When,” (said he) “a person pays off a bond, in which he 
is either co-obligor or bound subsidiarily he has, at law, an action against 
the principal for money paid to his use ; and he can have nothing more. 
The joint obligation towards the creditor is held to give to the principal 
notice of the payment, and also to prove his consent or authority to the 
making that payment. This is necessary for enabling any man, who pays 
another’s debt, to coroe against that other; because a person cannot 
make himself the creditor of another by volunteering to discharge his 
obligations. But beyond this claim, which is on simple contract merely, 
there exists none egaidst the principal by the surety, who pays his debt; 
nor, when the matter is ejosely viewed, ought there to exist any other. 
The obligation, by specialty, is incWred, not towards the surety, even in 
tbe event of his paying, hut only towards the obligee. And there is no 
natural reason, why, because I bind myself under seal to pay another 
person’s debt, the creditor requiring a security of that high nature, 1 
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the proceedings.of tbo creditor SgaSnst the priRoipal. 
Thus, for example, if the creditof, in case of the 
bankruptcy of the principal, has prov^vlSs debt be¬ 
fore the commissioners^ and then the si#i%ty pays the 
debt, the latter will be entitl§i|i,to' the dividends de¬ 
clared on his estate, and the will be held to 

be his trustee "for this purpose.^ ' feo, the surety may 


should, therefore, have aa high a security against the pnncipai debtor. 
If I had chosen to demand it, 1 might have taken a similar obligation, 
when I became so bound. And, if I omitted to do so, I can only be con¬ 
sidered as possessing the riahts which arise from having paid money for 
him, which I had voluntarily, aad wnihout consideration, undertaken to 
pay. The case standing thus at law, do considerations of Equity make 
any alteration in ils aspect?’^ His Lordship then proceeded to state, 
what is contained in the passage already cited Ante, ^ 490 c, note 1, 
p. 56], and then added ; Living the principal debtor, the surety conld 
only bring bukhilatus assumpsit for the money he had paid to that princi¬ 
pal’s use. The death of that debtor cannot clothe him with a higher 
title. Living the debtor, the creditor cOuId not have assigned the bond 
on payment by the surely ; fur there#vas no longer any thing to assign. 
The death of the debtor cannot surely operate a revivor of the specialty, 
enable the creditor to assign it, or the Court to hold it assigned in Equity, 
and empower the surety to sue upon it the executors or administiators of 
him, who, had he chanced to survive, never could have been sued, except 
upon the money counts in an action of assumpsit Observe the conse¬ 
quence that would have followed from any other principles, while the 
law of dcbior and creditor continued, as it was till the recent alteration, 
and when landed estates were not real assets for payment of simple con¬ 
tract debts. If the principal debtor continued alive, the surety could not 
in any way touch his real estates, except through the medium of a judg¬ 
ment. But if he happened to dio his real estates became assets, ahhoiigh 
the law^ had never been change!!. There can be no doubt,therefore, with 
respect to the principle of Copis v. Middleton ; and Lord Eldon expressed 
himself without any hesitation in that case, though pressed with the 
authority of JSir William Grant in Hoiham v. Stone, upon which he 
remarked, that the case had been appealed and compromised without 
coming to an argument.^’ But see in America the case of PowelFe 
Ex’ors. fi. White, 11 Leigh, R. 309, which upholds the old doctrine. 

1 Ex parte Riishfonh, lO Ves. 409 j Wright v, Morley, 11 Ves. 12, 22, 
23 ; Watkins v. Flanagan, 8 Kuss. R. 421; Ex parte Houston, 2 G. & 
Jamieson, 36; Ex parte Gee, i G. dt Jamieson, 330. 
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compel the creditor to go in and prove his debt before 
the commissioners; and then, if he pays the whole 
debt the orei^Uor Avill in like manner become a trustee 
of the dividends for him.* [So, where a surety for the 
purchase-money of land, pays the debt, he is subrogated 
to the vendor’s lien on the land for the unpaid purchase- 
money.®] In case^ of this sort Courts of Equity seem 
to be regulated by the same principles, which govern 
thei’’ interference, in favor of sureties, to compel credit¬ 
ors to proceed in the first instance against the prin¬ 
cipal for the recovery of their debts.® 

§ 500. Upon this subject a far more liberal and com¬ 
prehensive doctrine -pervades the Roman Law. Not 
only is the surety by that law entitled in such cases to 
the benefit of all the collateral securities taken by the 
credHor; but he is also entitled to be substituted, as to 
the very debt itself, to the creditor, by way of cession 
or assignment. And upon such cession or assignment 
upon payment of the debf by the surety, the debt is in 
favor of the surety, treated not so much as paid, as 
sold j not as extinguished, but as transferred with all 
its original obligatory force against the principal."* 
Fidy'ussoribus succurri sold, td siiptdaior compiUaiiir ei, 
gui soUdum solvere paratiis.di, venders cceterorum nomina. 
Cum is, gui et reum et fidejussores habens, ah uno ex fide- 


1 Ex parte Bushforthf 10 Ves. 409, 414 ; Wright v, Simpson, 6 Ves. 
734. 

2 Eddy v. Tfcwer, 0 Paige, 591; Welch v, Parran, S Gill, 3*20 ; IVIagru- 
der I*. Peter, 11 Gil), &.John. 919; Kleiser v, Scott, 6 Dana, 137 ; Burk 
V. Ctiisman, 3 B. Motiroe, 50. In re, McGill, 6 Barr, 504. 

3 Ante, i 397; Post, f639. 

^ Pothier on Oblig. hy Evans, n. 275, 280, 981, 428, 429, 430, 519i 
620, 521, 629, [n. 65^^ 657, 658, 559, of the French edilions.] 
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jussoribus acce^ia peeunia, prastat aoiiones ; poierU quidm 
did, mllas jam me, cum suum perccpcrii, et perceptione 
omnes liherati mnt, Sedmnita eat; non m aolutum 
accepU, sed qtiodammodo nomm dedtori^ Et idea 

habet actimea, quia ienetur ad id^aum, td preeaiet actio- 
nea.^ Here we have the doOjbiiBe distinctly put, the 
objection to it stated^ and the :^uitd upon which its 
solution depends, affirmed. The reasoning may seem a 
little artificial -, but it has a deep foundation in natural 
justice. The same doctrine stands in substance ap¬ 
proved in all the countries which derive their jurispru¬ 
dence from the Civil Laws.® 

§ 501. The Roman Law carried its doctrines yet far¬ 
ther, in furtherance of the great principles of Equity. 
It held the creditor bound not to deprive himself of the 
power to cede his rights and securities to the surety, 
who should pay him the debt; and, if by any volun¬ 
tary and unnecessary act of his own, such a cession 
became impracticable, the sutety might, by what was 
technically called Exceptio ccdendarum aciionum, bar the 
creditor of so much of his demand, as the surety might 
have received by a cession or assignment of his liens 
and rights of action against the principal dlebtor. Si 
creditor a dehitore culpa aua cauaa cedderji, propt eat, ut 


1 Dig. Lib. 46, lit. 1,1. 17, 36 ; Pothier, Pand. Lib. 46, tit. 1, n. 46; 

Ante, ^ 327, 494; Post, ^ 635 to 638 ; 1 Domat, B. 3. tit. 1, ^ 3, art. 6, 
7 ; Id. ^ 6, art. 6, 7; Pothier on Oblig. by Evans, n. 275, 280, 281, 428, 
429, 430, 519, 520, 521, 522 [n. 656, 557, 558, 559, of the French edi¬ 
tions.] ^ 

2 Voet, ad Pand. Jib. 46^ tit. 1, ^ 27, 29, 30; Pothier on Oblig, hjr 
Evans, n. 275, 280, 281, 427, 428, 429, 430, 519, 529, 522 ,n. 555, 666, 
557, of the French editions ;] Huber, Praslect.'Inst. Lib. 3, tit. 21, n. 8 ; 
1 Bell, Comm. B. 3, Pt, 1, ch. 3, ^ 3, p. 264, &c., att. 283, 4th edit.; 
Ersk. Inst. B. 3, tit. 3, art. 68; 1 Biaimes, Eq. 122, 124. 
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actione mandaii rnhil a mandatore conseqtd deleat; cum 
ipsius vUio, acciderii, ne mmdaiori possit .aotionibtis cedci'c} 
But this codification should be added, that a mere 
omission t^e creditor to collect the debt due of the 
•hypothecated property, so that it is lost by his laches, 
will not discharge the sureties; but the creditor must 
be guilty of some* wrongful act, as by a release or 
fraudulent surrender of the pledge, in order to dis¬ 
charge the surety.2 

§ 602. The same doctrine has been in some measure 
traifhfused into the English law in an analogous form; 
not indeed by requiring an assignment or cession of 
the debt to be made; t)ut by putting the surety, pay¬ 
ing the debt, under some circumstances, in the place of 


1 Pig. Lib. 46, tit. 2, L 95, ^ 11; Pothier, Pand. Lib. 46, tit. 1, n. 46, 
47; Pothier on OblLg. by Evans, n. S75, 260, 428, 429, 400, 519, 520, 
521, 521 B., 522 [n. 555, 556, 557,558, 539, 560, of the French edi¬ 
tions]; Ciieeseborough r. Millard, 1 Johns. Ch. R. 414 ; Stevens v. Cooper, 
1 Johns. Ch. li. 430, 431; Hayes v. Ward, 4 Johns. Ch. R. 130. In this 
last case Mr. Chancellor Kent said : “ According to the doctrine of the 
Civil Law, the surety may, per cxceptionem cedendarum acUonmn^ bar the 
creditor of so much of his demand, as the surety might have received by 
an assignment of his lien and right of action against the principal debtor; 
provided the creditor had, by his own unnecessary or improper act, de¬ 
prived the surety of that resource. The surety by his very cliaracter 
and relation of surety, has an interest that the mortgage taken from the 
principal debtor should be dealt with in good faith, and held in trust, not 
only for the creditor’s security, but for the surety’s indemnity. A mort¬ 
gage, so taken by the creditor, is taken and held in trust, as well for the 
secondary interest of the surely, as for the more direct and immediate 
benefit of the creditor; and the latter must do no wilful act,either to 
poison it in the first instance, or to destroy or cancel it afterwards. These 
are general principles founded in Equity, and are contained in the doc¬ 
trines ^aid down in Pothier’s Treatise on Obligations, No. 496, 519, 520, 
to which reference has been mkde in the former decisiflns of this Court.” 

I . ^ 

See also Post, $ 635, 636. The case of Macdonald v. Bell, 3 Moore, 
Privy Council, liep. 315, 032, fully recognis&es the same doctrine. 

2 Macdonald e. Bbll, 3 Moore, Priv. Council, Rep. 315, 332. ^ee 
Schroeppell ®. Shaw, 3 Cotnst. 457. 
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the creditor.* And, if the creditor should knowmgly 
have done any act to dep^ve the surety pf, this henefit, 
the surety, as against him, would he i^i^ed to the 
same Equity as if the act had not'heeh On the 

other hand Jf a surety has a eesmter bond or security 
from the principal, the creditor Will be entitled to the 
benefit of it; and may in Bqpity feach such security 
to satisfy his debt.® ' 

§ 603. There are many other cases of contribution, 
in which the jurisdiction of Courts of Equity is retir¬ 
ed to be exercised, in order to accomplish the purples 
of justice. Thus, for instance, in cases of a deficiency 
of assets to pay all debts and legacies, if any of the 
legatees have been paid more than their proportiou, 
before all the debts are ascertained, they may be com¬ 
pelled to refund and contribute, in favor of the unpaid 
debts, at the instance of creditors, at the instance of 
other legatees, and in many cases, although not univer¬ 
sally, at the instance of the executor himself.^ 


i Robinson v, Wilson, 2 Madd. 437.—In the case of a Crown debtor, 
a surety is substituted to the prerogative of the Crown in regard to the 
debt, and then is admitted to use the Crown remedies. -The King v. Ben- 
net, Wightwick, R. 2 to 6 ; Ante, ^ 499 to 4996?, and notes. 

3 Hayes v. Ward, 4 Johns. Ch. R. 130; Cheeseborough v. Millard, 1 
Johns. Ch. R. 413,414 ; Stevens Cooper, 1 Johns. Ch. R. 430 ; Miller 
r. Ord, 2 Bin. 382 ; Aldrich r. Cooper, 8 Ves. 388, 391, 395 ; Ex parte 
Rushforth, 10 Ves. 409; Wright v. Morley, 11 Ves. 22. 

3 1 Eq. Abridg. p. 93, K. 5. See also Com. l)ig. Chancery, 4 D. 6. 

4 Ante, ^ 90, 92; Jeremy on Eq. Juried. B. 3, Pt.2, ch. 2, p. 364; Id. 
B. 3, Ft. 2, ch. 5, p. 518 ; Noel v, Robinson, 1 Vern. 94, and Mr. Raith- 
by’s notes, ibid.; Walcott v. Hall, 2 Bro. Ch. R. 305; Anon. 1 P. Will. 
495, and Mr. Cox’s note; Newman v. Barton, 2 Vern. 265, and Mr. 
Raithby’s note; Edwards v. Freeman, 2 P. Will. 447; Hardwick 
Wynd, 1 Anst. 112 ; Davis o. Davis, 1 Dick. R. 32 ; Jewson v. Grant, 3' 
Swanst. R. 659 ; Com. Dig. Chancery, 3 y. 6. See also, on the subj^C^ 
of contribution, the Reporter’s note to Averall v, Wade, Lloyd & Gonld, 
Rep. 264; Ante, § 492. 
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§ 604. In like manner, contribution lies between 
partners for excess, which has been paid by one 
partner beyond his share, against the other partners, if 
upon a winding up ' of the partnership affairs, such a 
balance appears in his favor; or, if, upon r dissolution, 
he has been compelled to pay any sum, for which he 
ought to be indemnified. The cases in which a recov¬ 
ery can be had at law by way of contribution between 
par^^ners are very few, and stand upon special circum¬ 
stances. The usual, and, indeed, almost- the only effect- 
ual remedy is in Equity, where an account of all the 
partnership transactions can be taken; and the remedy 
to ascertain and adjust the balance is, in a just sense, 
plain, adequate and complete.' It is under the same 
circumstances, that an action of account at the Com¬ 
mon Law lies; but that, as we have already seen, is in 
most cases a very cumbersome, inconvenient, and tardy 
remedy. The same remark applies to an action of cove¬ 
nant on sealed articles of partnership, or an action of 
assumpsit upon unsealed articles, where there have 
been any breaches of the articles; for there may be 
many breaches of them, during the continuance of the 
partnership, which scarcely admit of adequate redress 
in this way.® This subject will, however, hereafter pre¬ 
sent itself in a more enlarged form.® 

§ 505. Contribution also lies between joint tenants. 


1 See Collyer on Partnership, ch. 8, ^ 3, 4, p. 143, 157, 168; Gow on 
Partn. ch. 2, ^ 3, 4, p. 92 to 141. See Wright v. Hunter, 1 East, R. 20 ; 
Wells V. HubbelPs Administrators, 2 Johns. Ch. R. 397 ; Wright v. Hun¬ 
ter, 5 Ves. 792. 

2 See Dancan v. Lyon, 3 Johns. Ch. R. 362 ; Neven v. Speckerman, 
12 Johns. R. 401; Govtr dn Partn. ch. 2, ^ 3, p. 92 ; Dunham v, Gillis, 8 
Mass. 11. 463. 

3 Post, ^ 659 to 683; Story on Partn. $ 219 to 242, 
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tenants in common, and part-owners of sMps and. other 
chattels, for all charges and expenditof^ incurred for 
the common benefit. Bat it seems v|il^ecessary to 
dwell upon these cases^ and others of nature, as 
they embrace nothing more thahla plain application of 
principles already fully expounded.^ We may conclude 
this head with the remark, that the*remedial justice. of 
Courts of Equity, in all Cases of apportionment and 
contribution, is so complete, and so flexible in its adapt¬ 
ation to all the particular circumstances and equities, 
that it'has, in a great measure, superseded all eflbrts to 
obtain redress in any other tribunals. 

§ 506. Liens also give rise to matters of account; 
and although this is not the sole, or, indeed, the neces¬ 
sary ground of interference of Courts of i^nity, yet, 
directly or incidentally, it becomes a most important in¬ 
gredient in the remedial justice administered by them 
in cases of this sort. The subject, as a general head 
of Equity Jurisdistion, will more properly fall under 
discussion in another place. But a few considerations, 
touching matters of account involved in it, may be here 
glanced afc- A Lien is not in strictness either a jus in 
re, or a jns ad rcm ; but it is simply a right to possess 
and retain property, until some charge attaching to it 
is paid or discharged.® It generally exists in favor of 
artisans and others, who have bestowed labor and ser¬ 
vices upon the property, in its repair, improvement, and 
preservation.® It has also an existence, in many other 


1 Com. Dior. Chancery, 3 V. 6; Rogers v. Mackenzie, 4 Ves. 755}; 
Lingard v. Bromley, 1 V. & Beam. 114. 

2 Brace v. Duchess of Marlborough, 2 P. Will. 491; Gilman v. Brown, 
1 Mason, R. 221; Ex^parte Hey wood, 2 Rose, R. 355, 357; Post, 
^ 1215, 1216. 

3 Abbott on Shipping, Pt. 2, ch. 3, § 1, 17; Chase v. Westmolre, 5 M. 
& Selw. 180. 
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QRses, by the usages of trade j and in maritime transac¬ 
tions, as in cases of salvage and general average.^ It 
is often created and sustained in Equity, where it is 
unknown at law j as in cases of the sale of lands, where 
a lien exists for the unpaid purchase-money.® It is not 
confined to cases of mere labor and services on the 
very property, or connected therewith; but it often isj 
by the usage of trade, extended to cases of a general 
balance of accounts, in favor of factors and others.® 
Now, it is obvious, that most of these cases must give 
rise to matters of account; and as no suit is maintain¬ 
able at law for the property by the owner, until the 
lion is discharged, and as the nature and amount of the 
lien often are involved in great uncertainty, a resort to 
a Court of Equity, to ascertain iind adjust the account, 
seems, in many cases, absolutely indispensable for the 
purposes of justice; since, if a tender were made at 
law, it would be at the peril of the owner; and, if it 
was less than the amount due, ho would inevitably be 
cast in the suit, and be put to the necessity of a new 
litigation under more favorable circumstances. So, in 
many cases, where a lien exists upon various parcels of 
land, some parts of which have been afterwards sold to 
difierent purchasers, and the lien is sought to be en¬ 
forced upon the lands of the purchaser, it may often 
become necessary to ascertain what parcels ought pri¬ 
marily to be subjected to the lien in exoneration of 


1 Abbott on Shipping:, Pt. 2, ch. 3, ^ 1, 17 ; Pt. 3, ch. 3, ^ 11; Id. ch. 

10 ,^ 1 , 2 . 

2 Sagden on Vendors, ch. 12, ^ 1, p. 541 (7th edit.); Id. ch. 12, $ 1, 
Vol. 2, p. 57, (9th edit.) . 

3 Paley on Agency, ch. 2, § 3 ; Kruger v. Wilcocks, Ambler, II. 252, 
and Mr. Blunt’s noie ; Green v. Farmer, 4 Burr. 2218. 
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others, and a bill for this purpose as well as for an ac¬ 
count of the amount of the incumbrance, may be indis¬ 
pensable for the purposes of justice.’ Cases of pledges 
present a similar illustration, wheneveii;; Ihey' involve 
indefinite and unascertained charges and accounts. 

§ 507. Let us in the next place bring together some 
few cases involving accounts whj^;h may arise either 
from privity of contract or relation, or from adverse or 
conflicting interests. 

§ 508. Under this head the jurisdiction of Courts of 
Equity in regard to Rents and Profits may properly 
be considered. A great variety of cases of this sort 
resolve themselves into .matters of account, not only 
when they arise from privity of contract, but.also when 
they arise from adverse claims and titles, sorted by 
different persons.^ Between landlord and tenant ac¬ 
counts often extend over a number of years, where 
there are any special terms or stipulations in the 
lease, requiring expenditures on one side and allow¬ 
ances on the other. In such cases where there are 
any controverted claim^, a resort to Courts of Equity..^ 
is often necessary to a due adjustment of the respec¬ 
tive rights of each party.® 

§ 509. Mr. Eonblanque asserts that Courts of Equity 
when resorted to for the purpose of an account of mesne 
profits, will, in many cases, consult the principle of 
convenience; and will, therefore, sometimes decree it. 


* • 

1 Skecl V. Spraffcr, 8 Paige, R. 183 ; Patty v. Pease, 8 Paige, R. 277 ; 
Post, ^ 034 cij 1233 a, where the marshalling of securities and priority as 
to contributions is more fully considered. 

2 See 1 Fonbl, Eq. R. 1, ch. 3, ^ 3, and note (A:); Id. B. 1, ch. f; Id. 
B. 1, ch. 1, ^ 3, note (/) Bac. Abridg. Accompty B. 

3 O'Conner v. Spaight, 1 Sch. & Lefr. 305. See The King v. The 
Free Fishers of Whitstable, 7 East, R. 353, 856. 

50* 
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where the party has not already established his right 
at law.' To some extent, as in cases of shareholders 
in real property of a peculiar nature, (such as share¬ 
holders in the New River Water-works in England,) he 
is home out by authority. But there is great reason 
to question whether the doctrine is generally admissi¬ 
ble as a rule in hjquity, resulting from mere conve¬ 
nience.® It seems rather to result from the peculiar 
character of the property where there are many pro¬ 
prietors, in the n.ature of partners, having a common 
title to the profits; and, therefore, the whole becomes 
appropriately a matter of account.® 

§ 510. But another class of cases is still more 
frequent, arising from tortious or adverse claims and 
titles.^ Thus, where a judgment creditor or a conuscc 
of a recognizance or other statute security has had 
his execution levied upon the real estate of the judg¬ 
ment debtor or conusor ; it may often be necessary to 
take an account of the rents and profits, in order to 
ascertaitt whether, and when, the debt has been satis¬ 
fied, by a perception of those rents and profits.®^ At 
law, the tenant undA an Elcgit is not bound to answer 
in account, except for the extended value. But, in 
Courts of Equity, as the Elegil is a mere security for the 
debt, the tenant will' be compelled to account for the 


1 1 Fonbl. Eq. B. 1, ch. 3, ^ 3, note (/c). 

2 Townsend w. Ash, 3 Atk. 330. See Pulteney r. Warren, 6 Ves. 91, 
92I^oiton v, Frecker, 1 Aik. 524, 525. 

3 Adley r. Whitstable Comp. 17 Ves. 324 ; Lorimer v. Lorimer, 5 
Madd. H. 369. 

4 Bac. Abridge. Accompt, B. —The gradual development of Equity 
Jurisdiction in cases of tort and mesne profits arising under contracts, 
trusts, and torts, is well stated in Bac. Abridg. Accompt^ B. 

5 Yates V. Hambley, 2 Atk, 362, 363 ; Owen v. Griffith, Ambl. R. 520; 
S. C. 1 Ves. 250. 
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rents and profits, which he has actually receired, de¬ 
ducting, of course, all reasonable charges.* 

§ 511. It is observable that, in tliese oases of Ekgit, 
there exists a privity in law; and there implied 
trust between the parties. In the ordinary cases of 
mesne profits, where a clear remedy exists at law, 
Courts of Equity will not interfor^-but will leave the 
party to his remedy at law. Some special circum¬ 
stances are, therefore, necessary, to draw into activity 
the remedial interference of a Court of Equity; ® and, 
when these exist, it will interfere, not only in cases 
arising under contract, but in cases arising under 
direct or constructive torts. Thus, for instance, if a 
man intrudes upon an infant’s hands, and takes the 
profits, he is compellable to account for them, and 
will bo treated as a guardian or trustee for the infant,® 
And this is but following out the rule of law in the 
like case; for so greatly does the law favor infants, 
that if a stranger enters into and occupies an infant’s 
lands, he is compellable, at law, to render an account 
of the rents and profits, and will be chargeable as 
guardian or bailiff.* 


^ Owen V. Griffith, 1 Ves. 250 ; Yates v, llambley, 2 Atk. 362, 363. 
See 3 Black. Comra. 418 to 420; Taylor v, Earl of Abingdon, Doug. JR. 
472; Com. Dig. Execution^ C. 14. 

2 Tilley v. Bridges, Free. Cli. 252; 1 Eq. Abridg. 285. 

3 Newburgh u. Bickerstaffb, 1 Vern. 295 ; Carey v, Bertie, 2 Yern. 342; 
Ilnlton XU Simpson, 2 Yern. 724 ; Lockey n, Lockey, Prcc. Ch. 518^5:129 ; 

1 Eq. Abridg. 7 PI. 10,11; Id. 280, A.; Bennet v. Whitehead, 2 P.WilJ.. 
644; 1 Eonbl. Eq. B. 1, cli. 3, § 3, and note {k ); Dormer v, Fortescue, 

3 Atk. 129, 130. 

4 Littleton, ^ 124 ; Co. Litt. 89 h, 90 a; Pultency v. Warren, 6 Yes. 
68, 89; Com. Dig. Accomp^ A. 2; Dormer v, Fortescue, 3 Atk, 129, 
130; Curtis u. Curtis, 2 Bro. Ch. 628, 032; Townsend v. Ash, 3 Atk. 
337. 
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§ 512. other cases may be easily put where a like 
remedial justice is administered in Equity. But, in 
all these ce^s, it will be found that there is some 
peculiar equitable ground for interference, such as 
fraud, or accident, or mistake, the want of a discovery, 
some impediment at law, the existence of a construc¬ 
tive trust, or the . necessity of interposing to prevent 
multiplicity of suits.^ It is perfectly clear, that, if 
there is a trust ei^tate, and the ceslui qtie trust comes 
into equity upon his title to recover the ■ estate, he will 
be decreed, to have the further relief of an account of 
the rents and profits.® So, in the case of bond credi¬ 
tors who come in for a distribution of assets; they 
may have an account of rents and profits against the 
heir in equity; for it is clear that they have an Equity, 
and yet they are without remedy at law.’ So, in the 
case of dower, (of which more will presently be said,) 
if the widow is entitled to dower, and her claim is 
merely upon a legal title; but she cannot ascertain 
the lands out of which she is dowablc, and comes into 
Equity for discovery and relief; she will be entitled to 
an account of the i^ts and profits, upon having her 
title established.^ So if an heir or devisee is compelled 
to come into Equity for a discovery of title deeds and 
the ascertainment of his title, or to put aside some 
impediments to his recovery; there he will be entitled 
to an account of the rents and profits.® 


‘ Ibid.; and Sayerr. Pierce, 1 Ves. 232; Curtis v. Curtis, 2 Bro. Ch. 
R. 628, 632, 633 ; Tilley v. Bridges, Prec. Ch. 252. 

9 Dormer v. Forteecue, 3 Atk. 129; Coventry v. Hall, 2 Ch. Rep. 259. 
^ Curtis V. Curtis, 2 Bro. Ch. R. 628, 629, 633. 

4 Ibid.; Curtis v. Curtis, 2 Brown, Ch. R. 620; 1 Fonbl. Eq.. B. 1, ch. 
3, ^ 3, note (1:). 

5 Dormer v. Forteecue, 3 Atk. 124 ; Coventry v. Hall, 2 Ch. Rep. 259 ; 
Bennet v.*Whitehead, 2 P. Will. 644; Pulteney v, Warren, 6 Ves, 88, 
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§ 613. Another case illustrative of ttie same doctrine, 
as connected with torts, is, where a recovery has been 
had in an ejectment, brought to recd'i^/lands, and 
afterwards the plaintilf is prevented from'forcing his 
judgment by an injunction, obtained on a ^ili brought 
by the tenant, who dies before the bill is finally dis¬ 
posed of. In such a case, at law, “the remedy by an 
action of trespass for the mesne profits is gone by the 
death of the tenant, as actions of tort do not survive 
at law. But a Court of Efjuity will, in such a case, en¬ 
tertain a bill for an account of the mesne profits, in 
favor of the plaintifi’ in ejectment, against the personal 
representatives of the tenant; for it is inequitable that 
his estate should receive the benefit and profits of the 
property of another person. It would bo a reproach 
to Equity, if a man, who has taken the property of 
another, and disposed of it in his lifetime, should, by his 
death, throw the proceeds into his own assets, and leave 
the injured party remediless.^ It is true, that the death 
of the tenant cannot be treated as the case of an acci¬ 
dent, against which a Court of Equity will relieve.® 
But there seems the most manifest justice in holding, 
that, where property or its proceeds has come to the 
use of a party, the mere fact that the title has origi¬ 
nated in a tort should not prevent the party, and his 
personal representatives, from rendering an account 
thereof. And, in. truth, this is but following out the 
principles now adopted in Courts of Law, where the ac¬ 
tion for a tort dies with the person; but the right of 


1 Bishop of Winchester v. Knight, 1 P. Will. 407; Lansdowne v, 
Lansdowne, 1 Madd. R. 116. 

2 Pultcney v. Warren, 6 Ves. 88; Garth v. Cotton, 8 Atk, 755; S. C. 
1 Ves. 524 ; Id. 546. 
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property in the thing, or its proceeds, survives against 
the personal representatives.^ 

§ 514. Th^re is also another distin6*t ground, which, 
although not always followed out by the Courts of 
Equity in England, is, of itself, sufficient to maintain 
the jurisdiction } and that is, that in these cases a dis¬ 
covery is sought 5 and, if it is effectual, then, to pre¬ 
vent multiplicity of suits, the Court ought to decree at 
once the payment of the mesne profits, which have 
been thus ascertained.® But a definite'and very satis¬ 
factory ground to maintain the jurisdiction in such 
cases is, that it is inequitable that a party, who suspends 
the just operation of a suit or judgment by an injunc¬ 
tion, should thereby deprive the other party of his 
rights and profits, belonging to the suit or judgment, 
if the merits turn out to be ultimately in favor of the 
latter. He ought, under such circumstances, to be 
compelled to put the plaintiff in the original suit in 
the same situation as if no injunction had intervened.’ 

. § 515. Cases of Waste by tenants and other persons 
aiford another illustration of the same doctrine.* Thus, 


^ Hambley v. Trott, Cowp. R. 371; Lansdowne v. Lansdowne, 1 Madd, 
R. 116.—There aie recent statutes, both in England and America, which 
alter the Compion Law in this respect. But this change has not taken 
away the original jurisdiction in Equity. 

9 See Jesus College u. Bloom, 3 Atk. 262; S. C. Ambler, R. 54; 
Whitfield V. Be wit, 2 F. Will. 240 ; S. C. 3 P. ‘Will. 267 ; Dormer n. 
Fortescue, 2 Atk. 262; S. 3 Atk. 124; Townsend v. Ash, 3 Atk. 336, 
337. 

3 Pulteney v. Warren, 6 Ves. 88, 92. 

4 We here speak of legal waste ; ifor, if the waste be equitable only 
of course a remedy lies in Equity. Lansdowne v. Lansdowne, 1 Madd. 
R. 116 ; Marquis of Ormond n. Kynersley, 5 Madd. R. 369. [In King- 
ham V. Lee, 15 Sim. 396, the case of Marquis of Ormond v, Kynersley, 
was disapproved.] An injunction to stay waste will lie in favor of one 
tenant in common against another, Hawley v, Clowes, 2 Johns. Ch. R. 
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where one held customary lands of a mauot, and open¬ 
ed a copper mine in, the lands, and dug .#e ore, and 
sold great quantities of it in his lifetime, ah^ then died, 
and his heir continued digging and dii^|kdsing of the 
ore in like manner; upon a bill brought* against the 
executor for an account, and against^ the heir also for 
an account, it was decided, that the hil| was main^in- 
able, both against the executor and the heir. Jiofd 
Cowper seems to have entertained the jurisdiction upon 
general principles, and especially upon the ground that 
the tenant was a sort of fiduciary of the lord; and it 
was against conscience, that* he should shelter himself 
or his representative froid responsibility for a breach of 
trust in a Court of Equity.' 

$ 516. This case has been supposed to have-been 
decided upon the ground that, as to the executor, there 
was no remedy at law; and that as to the heir, there 
was some fraud or concealment, and -a necessity for a 
discovery j or that, as to him, an injunction was sought. 
Without some one of these ingredients, it would be dif¬ 
ficult to maintain the case in its appareut extent; for 
there would otherwise be a complete and perfect re¬ 
medy at law. And in the latter commentaries upon this 
case, this has been the distinctive ground upon which 
its authority has been admitted.® Lord Hardwicke 
seems to have thought, that it being tlje case of a mine 
might distinguish it from other cases of waste; as the 
digging of mines is a sort of trade; and then it would 


1 Bishop of Winchester v. Knight, 1 P. Will. 407; S. C. 2 Eq. Abridg. 
326. 

2 Pulleney u. Warren, 6 Ves. 89, 90; Jesus College v. Bloom, 3 Aik. 
262 ; S. C. Ambler, R. 54. 
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fall within the general deetrine, as to an account in mat* 
ters of trade.^ 

§ 617. Cases of waste, by the cutting down of timber 
by tenants, have given rise to questions of the’same 
sort, in regard to jurisdiction. In some of the cases 
upon this subject it seems to have been maintained, 
that, although the* remedy for waste is ordinarily at 
law, yet if a discovery is wanted, that alone, if it turns 
ouc to be important, and is obtained, .will carry the 
ulterior jurisdiction to account, in order to prevent mul¬ 
tiplicity'of suits;® a ground, the sufficiency of which 
it seems difficult to resist upon general principles.^ 
But other decisions,'and those,' which are relied* on, as. 
constituting the established doctrine of the Court, are 
differently qualified; and seem to require, in order to 
maintain the jurisdiction for an account, that there 
should be a prayer for an injunction to prevent future 
waste.^ 

§ 518. -Lord Hardwicke, upon one occasion,® ex¬ 
pounded this ground of jurisdiction very clearly, (al¬ 
though he does not seem himself afterwards to have 
been satisfied with so limiting it,®) and said: " Waste 
is a loss for which there is a proper remedy by action. 
In a Court ef Law tlie party is not necessitated to 


1 Jesus College v. Bloom, 3 Aik. 262; S. C. Ambler, R, 54 ; Story v. 
Lord Windsor, 2 Atk. 630; Sayer u. Pierce, 1 Yes. 232. 

2 Whitfield V. Bewit, 2 P. Will. 210 ; ‘Garth v. Cotton, 3 Atk. 706; S.. 
C. 1 Ves. 624, 646 ; Lee v. Alston, 1 Bro. Ch. R. 194; Eden on Injunct, 
ch. 9, p. 206, &c. 

3 See Barker v. Dacie, 6 Ves. 688; Jeremy on Eq. Jurisd. B. 3, Pt. 2, 
ch. 5, p. 610. 

4 See Pulteney v, Warren, 6 Ves. 80, 90; Gherson r. Eyre, 9 Ves. 
89; Richards u. Noble,‘3 Meriv. R. 673. But see Lansdowne v. Lans* 
downe,.l Madd. R. 116; Eden on Injunct, ch. 9, p. 206, &c. 

^ 4 Eng. Law & £q. R. 95. 

6 See Garth r. Cotton; 3 Atk. 756; S. C. 1 Ves. 624, 546. 



CH. VIIl] 


ACCOUNT — WASTE. 


601 


bring an action of waste, but he may bfing trover.. 
These are the remedies; and, therefore, there ip no 
ground of Equity to come into this Court. For satis¬ 
faction of damages is not the proper ground for the 
Court to admit of these sorts of bills, but the staying 
of Waste; because the Court presumes, when a inan 
has done waste; he may do the' same again; and, 
therefore, will suffer the lessor or reversioner, when 
he brings his bill •for an injunction to stay waste, to 
pray at the same time for an account of the waste 
done. And it is ppon this ground, to prevent multi¬ 
plicity of suits, that this Court will decree an account 
of waste done, at the same time with a^ injunction. 
Just like the case of a bill for a discovery of assets; 
an account may bo prayed for at the same time. And 
though, originally, the bill was only brought for a dis¬ 
covery of assets, yet, to prevent a multiplicity of suits, 
the Court will direct an account to be taken.” ^ Now, 
if this reasoning be well founded, either in itself or 
upon the analogy of the case put of assets, it goes 
cjeaily to show that, where discovery is sought, and is 
obtained, there, also, to prevent multiplicity of suits, 
an account ought to be decreed, without the additional 


^ Jesus College v. Bloom, Ambler, R. 54; S. C. 3 Aik. 262; Pul- 
teney r. Warren, 6 Ves. 89; Bishop v. Church, 2 Ves. 104; Yales v. 
Ilumbley, 2 Aik. 3G2 ; Watson v. Hunler, 5 Johns. Ch. R. 169; Smiih t*. 
Cooke, 3 Aik. 381. — It may be said, lhat on a bill for a discovery of 
assets, an account is necessary lo ascertain ihe assets; and when taken, 
the Court ought to proceed to decree satisfaction, in order to prevent 
multiplicity of suits. }3ut precisely the same thing may occur on a bill 
for an account of waste. Before the waste can be ascertained, it may 
be indispensable to have an account; and, when taken, the Court ought 
to |)iocecd to decree satisfaction. In Jesus ColTege v. Bloom, (Ambl. R. 
54,) the term was gone by an assignment to another tenant, and no in¬ 
junction was asked as to future waste. 
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, ingredient of an injunction to stay future waste. And 
Lord Thurlow seems to have acted upon this ground.* 
§ 519. In regard to Tithes, also, and, incidentally, 
to Moduses and other compositions, Courts of Equity 
in England exercise an extensive jurisdiction of an 
analogous nature.® There is a very ancient jurisdic¬ 
tion in the Court of Exchequer in the matter of Tithes. 
Lord Nottingham is said to have stated, that the juris¬ 
diction in the Exchequer over Tithdfe by bill in Equity 
is not earlier than the reign of Henry VlTL, and that 
it took its rise from the statute of augmentations in 
his reign (33 Hen. VIII. ch. 39).^ But other persons 
assert that ft had a more early origin j and, in respect 
to extra-parochial tithes, which are a part of the an¬ 
cient inheritance of the Crown, they insist that suits 
foi tithes must always have fallen within the compass 
of the direct and substantial jurisdiction of the Court 
of Exchequer, as a Court of Revenue; and that the 
proper jurisdiction of Tithes belongs there.* Be this 
as it may, the jurisdiction of the Court of Chancery 
over the same subject seems to have been of a much 
later origin, or at least to have‘been matter of doubt 
and controversy to a much later period j the jurisdic- - 
tion not having been firmly established until after the 
restoration of Charles II.® The Court of Chancery 


* Lee V. Alston, 1 Bro. Ch. R. 104, 195; S. C. 1 Ves. jr. 78. See 
also Eden on Injunct, ch. 9, p. 206, &c.; 1 Fonbl. Eq. B. 1, ch. 1, & 3, 
note (/). 

a Com. Dig. Chancery, 3 C ; Id. Dismes. M. 13 ; 2 Fonbl. Eq. B. 4, 
Ft. 1, ch. l; ^ 1. 

a Harg. note to Co. Litt. 159 a, note 290; Anon. 1 Freem. R. 303. 

4 Harg. note to Co. Litt. 159 a, note 290; Anon. 1 Freem. il. 303; 
Ilardcastle v. Smithson, 3 Aik. 247. 

® Ibid.; Anon. 1 Freem. R. 203; -Anon. 2 Ch. Cas. 337; S. C. •> 
Freem. R. 27; I Madd. Ch. Pr. 84. 
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has ever since been held to have irt concurrent juris¬ 
diction with the Court of Exchequef.^ This ebneur- 
rent jurisdicfion in both Courts is now generally con¬ 
sidered to be merely incidental and collateral; arising 
from the general equitable jurisdiction of these Courts 
in matters of account, and in compelling a discovery.® 
And, therefore, wherever the right to Tithes is clearly 
established, an account is consequential; for it would 
be otherwise impossible to give full eifect to that right, 
unless upon a discovery and account.® If the right 
is disputed, it must be first ascertained at law before 
an account will be decreed.^ Indeed, it may be truly 
said, that in all matters *of Tithes, a Court of Equity 
is far more competent than a Court of Law to admi¬ 
nister an appropriate remedy.® 

§ 520. Courts of Equity in England will not only 
enforce an account in cases of Tithes, but they will 
also exercise jurisdiction to establish a Modus, or com¬ 
position, in cases where the party insisting on the 
Modus has been disturbed by proceedings at law, or 
in Equity, or in the Ecclesiastical Courts as to tithes ; 
but not otherwise. The peculiarities belonging to the 
law of Tithes, and the doctrines respecting Moduses, 
are the less important to be dwelt bn in this place, 
because they do not in any important manner illustrate 
any of the general doctrines of Equity; but they turn 


1 Bacon, Abridg, Tythcs,Ji, 6; Com. Dig. Chailcery, 8 C.; Id. Dismes. 
M. 13. 

2 3 Black. Comm. 437; Co. Litt. 159 a, Hargrave’s note, 290; Jeremy 
on Eq. Jurisd. B. 3, Pt. 2, ch. 5, p. 510, 5H. 

3 Foxcraft r. Parris, 5 Ves. 221; 1 Madd. Ch. Pr. 84“to 88; Jeremy 
on Eq. Jurisd. B, 3, Pt. 2, ch. 5. p. 210, 511. 

* Ibid.; Hughes v. Davies, 5 Sim. R. 349. 

5 Milford, PJ. Eq. 125, by Jeregiy ; Pulteney v. Warren, 6 Ves. 89. 
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upon considerations eminently of an ecclesiastical na¬ 
ture, and are more suitable for a general treatise on 
Tithes.i 

§ 521. Ilaving passed under review some of the 
principal heads of Equity Jurisdiction in matters of 
account, which do not require a very elaborate exami¬ 
nation, or belong to subjects which peculiarly illus¬ 
trate the nature of it, we may conclude this examination 
with some few matters which appropriately belong to 
the head of Account‘d and are incident to the exercise 
of this remedial jurisdiction in all-its forms. 

§ 522. In the first place, in all bills in Equity for 
an account, both parties are ‘deemed actors when the 
cause is before the Court upon its merits. It is upon 
this ground that the party defendant, contrary to the 
ordinary course of Equity proceedings, is entitled to 
orders in a cause to which a plaintiff alone is gcneral'y 
entitled. As, for instance, in such a' case, a defendant 
may have an order for a ne exeat regno, even against a 
co-dofendant.* So it is a general rule that no person 
but a plaintiff can entitle himself to a decree. But in 
bills for an account, if a balance is ultimately found 
in fiivor of the defendant, he is entitled to a decree for 
such balance against the plaintiff. And for a like 
reason, although a defendant cannot ordinarily revive 
a suit, which has not proceeded to a decree; yet, in a 
bill for an account, if the plaintiff dies after an inter¬ 
locutory decree to account, the defendant is entitled to 


* Earl of CoTeniry v. Borslci, S Anot. R. SG?, note; Gordon v. Simp- 
kinson, 11 Ves. 509 ; Stawell v. Atkjns, 2 Anst. 11. 504 ;.l Madd. Ch. 
Pr. 202 ; Mayor of York v> Pilkinglon, 1 Atk. 282, 283; Warden, &c., of 
Su PauPs v. Moiris, 9 Vea. 155. See also Whalt-y v. Dawson, 2 Sch. 
& Lefr. 370, 371 ; Paws v, Benn, 1 Jac. & Walk. 493. 

2 Done’s case, 1 P. Will. 4^o3. 
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revive the suit against the^personal representatives of 
the plaintiff.^ And if the defendant dies^his personal 
representatives may revive the suit-* against the plain- 
titF.® The good sense of the doctrine seems to, be that, 
wherever a defendant may derive a benefit from further 
proceedings, whether before or after a decree, he may 
be said to have an interest in it, and consequently 
ought to have a right to revive it.® 

§ 523. In the next place there are some matters of 
defence, either peculiarly belonging to cases of account, 
or strikingly illustrative of some of the principles 
already’alluded to, under the head of Accident, Mis¬ 
take, or Fraud. Thus, rt is ordinarily a good bar to 
a suit for tin account, that the parties have already in 
writing stated and adjusted the items of the.account, 
and struck the balance.* In such a case a Court of 
Equity will not interfere; for under such circumstan¬ 
ces, an indeUlatus assumpsit upon an insimul computas- 
sent lies at law, and there is no ground for resorting 
to Plquity. If, therefore, there has been an account 
stated, that may bo set up by way of ple.a, as a bar to 
all discovery and relief, unless some matter is shown, 
which calls for the interposition of a Coiwt of Equity.® 


^ 1 Eq. Abridor. 3 PI. 5 ; Anon. 3 Atk. 691, 69*2; Ludlow^ v, Simond, 
2 Cain. Err. 39; Lord Siowell v. Cole, 2 Vern. 219, and Mr. Raithby’s 
note; Harwood v, Sclimedes, 12 Vea. 316. 

- Kent If. Kent, Preo. Ch. 197. 

3 Williams o. Cooke, 10 Ves. 400; Harwood v, Schmedes, 12 Ves. 311, 
316. 

4 Dawson v. Dawson, 1 Atk. 1 ; Taylor v. Hayling,2 Bro. Ch. R. 310; 
Johnson v. (Jiirtis, cited 2 Bro. Ch. R. 310, Mr. Belt’s note ; S. C, 3 Bro. 
Ch. 2G6, and Ifer. Bell’s note ; Burk v. Brown, 2 Atk. 397, 399 ; Suianer 
V. Thorpe, 2 Atk. 1 ; Story on Ecjuiiy Plead. ^798 to 802. 

5 Ihid.; Dawson V. Dawson, 1 Aik. 1 ; Anon. 2 Freenianr.R.62; Cbatb- 
bers u. Goldwin, 9 Ves. 265, 266; Taylor v. Hay ling, 1 Cox, R. 435; 

51* 
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But, if there has been any mistake or Emission, or 
accident, or fraud, or undue advantage, ^y which the 
account stated is in truth vitiated, and the balance 
is incorrectly fixed, a Court of Equity will not suffer 
it to be conclusive upon the parties; but will allow 
it to be opened and ’ reexamined.' In some cases, 
as of gross fraud, or gross mistake, or undue advan¬ 
tage or imposition, made palpable to the Court, it 
will direct the whole account to be opened, and taken 
de novo? In other cases, where the mistake, or omis¬ 
sion, or inaccuracy, or fraud, or imposition, is not 
shown to affect or stain all the items of the trans¬ 
action, the Court will content‘itself with a more mode¬ 
rate exercise cf its authority.® It will • allow the 
account to stand, with liberty to the plaintiff to sur¬ 
charge and falsify it; the effect of which is, to leave 
the account in full force and vigor, as a stated account, 
except so far as it can be impugned by the opposing 
party, who has the burden of proof on him to establish 
errors and mistakes.* Sometimes a still more mode- 


S. C. 3 I3ro. Ch. R. 310; Chappedelaine v. Dechenaux, 4 Cranch, R. 
306; Perkins v. Hart, 11 Wheat. R. 237 ; Story on Equity Plead. ^ 798 
to 802. 

1 A settled account between client and attorney, or between other per¬ 
sons standing in confidential relations to each other, will be more readily 
opened than any others ; and even, it is said, upon general allegations of 
error, without any specific errors being pointed out; where the answer ad¬ 
mits errors. Matthews v. Wolwyn, 4 Ves. 125; Newman u. Payne, 2 
Ves. jr. 199. See also Beaumont v. Boultbee, 5 Ves. 485; Story on Eq. 
Plead. ^ 800; Todd v. Wilson, 9 Beavan, R. 486. 

2 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (/); Vbrnon v. Vawdry, 2 Aik. 
119; Barrow t>. Rhinelander, 1 Johns. Ch. R. 550; Piddock w. Brown, 
3 P. Will. 288; Wharton v. May, 5 Ves. 27, 48, 49; S^ry on Equity 
Plead. ^ 800 to 802; Clajke v. Tipping, 9 Beavan, R. 284. 

3 Ibid.; Johnson V. Curtis,2 Bro. Ch. R. 310, Mr. Belt’s note; S. C. 
3 Bro. Ch. R. 266, Mr. Belt’s note. 

^ Pitt V. Cholmondeley, 2 Ves. 665, 566 ; Perkins v. Hart, 11 Wheat. 
R. 237 ; Story on Equity Plead. ^ 801, 802. 
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rate eours# is adopted; and the account is simply 
opened to contestation, as to one or more items, which 
are specially set forth in the hill of the plaintiff, as 
being erroneous or unjustifiable; and, in all other re* 
spects, it is treated as conclusive.^ 

§ 524. When, upon a bill to' open a stated account, 
liberty is given to surcharge and falsify, the cause is 
referred to a Master. The examination of the account 
then takes place before him, and upon his report the 
Court finally acts ; for in matters of account it never 
acts directly, bjit only through the instrumentality of 
a Master, by whom the whole matter is thoroughly 
sifted. The liberty tq surcharge and falsify includes 
not only an examination of errors of fact, but of errors 
of law.® 

§ 525. These terms, “surcharge ” and “falsify” have 
a distinct sense in the vocabulary of Courts of Equity, 
a little removed from that which they bear in the 
ordinary language of common life. In the language 
of common liffe we understand “surcharge” to import 
an overcharge in quantity, or price, or value, beyond 
Avhat is just, correct, and reasonable. In this sense it 
is nearly equivalent to “falsify;” for every item which 
is not truly charged as it should be, is false ; and, by 
osttiblishing such overcharge, it is falsified. But in the 
sense of Courts of Equity, these words are used in 
contradistinction to each other. A surcharge is ap¬ 
propriately applied to the balance of the whole account; 
and supposes credits to be omitted, which ought to be 


^ Brownell v. Brownell, 2 Bro. Ch. K. 62, 63 ; Consequa v. Fanning, 
3 Johns. Ch. R. 587; S. C. 17 Johns. R. 511 ; Twogood v, Swanoton, 
0 Ves 484, 486. 

2 Roberts v, Kuffin,.2 Atk. 112. 
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allowed. A falsification applies to sorntf^itera in the 
debits ; and supposes that the item is wholly false, or in 
some part erroneous. This distinction is taken notice of 
by Lord Hardwicke.; and the words used by him are 
so clear that they supersede all necessity for farther 
commentary. " Upon 'a liberty to the plaintiff to sur¬ 
charge and falsify,” says he," ^‘the onus prodandz is 
always on the party having that liberty; for the. Court 
takes it as a stated account, and establishes it. But, if 
any of the parties can show an omission, for which 
credit ought to be, that is a surcharge ; or if any thing 
is inserted that is a wrong ch.arge, he is at liberty to 
show it, and that is a faUificaiwn. But that must be 
by proof on his side. And that makes a great differ¬ 
ence between the general cases of an open account, 
and where [leave] only to surcharge and falsify; for 
such must be made out.” ’ 

§ 526. What shall constitute, in the sense of a Court 
of Equity, a stated account, is in some measure de¬ 
pendent upoif the particular circumstances of the case. 
An account in writing, examined and signed by the 
parties, will be deemed a stated account, notwithstand¬ 
ing it contains the ordinary preliminary clause, that 
errors are excepted.® But in order to make an account 
a stated account, it is not necessary that it should* be 
signed by the parties.® It is sufficient if it has been 
examined and accepted by both parties. And this ac¬ 
ceptance need not be express; but may be implied 
from circumstances.'* Between merchants at home, an 


1 Pitt V. Cholmondeley, 2 Ves. 565, 566. See also Perkins v. Hart, 
11 WJ^at. R. 237, 256. 

9 See Johnson v. Curtii, cited 2 Brown, Ch. R. 310 ; 3 Brown, Ch. K. 
266, and Mr. Belt’s notes. 

3 Willis V. Jernegan, i Atk. 251, 252. 

* Ibid. 
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account which has been ^presented, and no objection 
made thereto after the lapi^ of several '^ts, is treated 
under ordinary circumstances, as being, by acquiescence, 
a stated accounU Between merchants in different 
countries, a rule founded in similar considerations pre* 
vails. If an account h|8 been transmitted from the 
one to the other, and no objection is made after several 
opportunities of writing have occurred, it is treated as 
an acquiescence in the correctness of the account trans¬ 
mitted ; and, therefore, it Is deemed a stated account,” 
In truth, in each case, the rule admits or rather requires 
the same general exposition. It is, that ah account 
rendered shall be deemed an account stated, from the 
presumed approbation or acquiescence of the parties, 
unless an objection is made thereto within a reasonable 
time.® That reasona,ble time is to be judged of in ordi¬ 
nary cases, by the habits of business at home and 
abroad; and the usual course is required to be followed 
unless there are special circumstances to vary it, or to 
excuse a departure from it. 

§ 527. Upon like grounds, d fortiori, a settled ac* 
count will be deemed conclusive between the parties, 
unless some fraud, mistake, omission, or inaccuracy is 
shown. For it would be most 'mischievous, to allow 
settled accounts between the parties, especially where 
vouchers have been delivered up or destroyed, to be 
unravelled, unless for urgent reasons, and under cir- 


1 Sherman w. Sherman, S Vern. 276 ; S. C. 1 Eq. Abridg. 12 Pi, 10, 
11 ; Irving y. Young, 1 Sim. & Stu. 333. 

2 Willis y. Jernegaa, 2 Aik. 252 ; Tickel y. Short, 2 Ves. R.' 239 ; 
Murray y. Toland, 3 Johns. Ch. R. 509, 575; Freeland ». Heroo; 7 
Cranch, 147. 

3 Ibid ; Com. Dig. Chancery, 2 A. 3. 
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cumstances of plain error, which ought to be corrected.* 
And, in cases of settled accounts, the Court will not. 
'generally open the account; but will, at most, only 
grant liberty to surcharge and falsify, unless in cases 
of apparent fraud.® 

§ 628. In regard to acquiescence in stated accounts, 
although it amounts to an admission, or presumption of 
their correctness, it by no means establishes the fact of 
their having been settled, even though the acquiescence 
has been for a considerable time. There must be other 
ingredients in the case to justify the conclusion of a 
settlement.^ 

§ 529. It is, too, a most maferial ground, in all bills 
for an account, to ascertain whether they arc brought 
to open and correct erroVs in the account rccenti facto'; 
or whether the application is made after a great lapse 
of time. In cases of this sort, where the demand is 
strictly of a legal nature, or might be cognizable at 
law, Courts of Equity govern themselves by the same 
limitations as to entertaining such suits, as are pre- 
feribed by the statute of limitations in regard to suits 
in Courts of Common Law in matters of account. If, 
therefore, the ordinary limitation of such suits at law 
be six years. Courts of Equity will follow the same 
period of limitation.^ In, so doing, they do not act, in 


^ Brownell V. Brownell, 2 Bro. Ch. K. 62; Taylor v. Ilaylin, 2 Bro. 
Ch. R. 310; Johnson v, Curtis, cited 2 Bro. Ch. R. 310; >S. C. 3 Brown, 
Ch. R. 266, Mr, Belt’s notes; Chambers ». Goldwin, 8 Ves. 837, 838; 
Pitt V. Cho,lmond€lOy, 2 Ves. 566. 

3 Veinon r. Vawdry, 2 Atk. 110 ; Chambers u. Goldwin, 8 Ves. 265, 
266 ; Drew v. Power, 1 Sch. & Lefr. 192. 

3 Lord Clancarty t?. Latonche, 1 B. & Bealt. R. 428 ; Irving v. Young, 
1 Sim. & Stu. 333. 

4 Hovenden v. Lord Annesley, 2 Sch. & Lefr. 629 ; Smith v. Clay, 3 
Brown, Ch. R, 630, n. 
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cases of this sort (that is, in matters of concurrent ju¬ 
risdiction,) so much upon the ground of analogy to the 
statute of limitations, aS positively in obedience to such 
statute.^ But, where the demand is of a legal 
nature, but is purely equitable; or where the bar of 
the statute is inapplicable; Courts of Equity have 
another rule, founded slfeietimcs upon-the analogies of 
the law, where such analogy exists, and sometimes upon 
its own inherent doctrine, not to entertain stale or anti* 
quated demands, and not to encourage laches, and neg¬ 
ligence.® Hence in matters of account, although not 
barred by the statute of limitations. Courts of Equity 
refuse to interfere after 'a- considerable lapse of time, 
from considerations of public policy, from the difficulty 
of doing entire justice, when the original transactions 
have become obscure by time, and the evidence uiay be 
lost, and from the consciousness that the repose of titles 
and the security of property are mainly promoted by a 
full enforcement of the maxim, Vigihntihi\&, non dormicn- 
iibus, Jura sulveniunt.^ Under peculiar circumstances. 


1 Hovenden v. Lord Annesley, 9 Sch. & Lefr. 629, 630, 631 ; Spring 
t'. Gray, 5 Mason, Rr 527, 528; Sherwood Sutton, 5 Mason, R. 143, 
140 ; Ante, § 55 a. 

2 Sherman v, Sherman, 9 Vern. R* 576 ; S. C. I Eq. Abridg. 19; 
Bridges v, Aliichell, Bunb. 217; S. C. Gilb. Eq. R. 217 ; Foster v, Hodg¬ 
son, 19 Ves. 180, 184; Sturt v. Mcllish, 2 Atk. 610; Fomfret v. Lord 
Windsor, 2 Ves. 472, 476, 477; Bond v. Hopkins, 1 Sch. & Lofr. 428; 
Smith r. Clay, Amb. R. 647; 3 Bro. Ch. R, 639, note; Stackhouse v. 
Barnslon, 10 Ves. 466, 467 ; Moore v. While, 6 Johns. Ch. R. 360; Ray- 
ner r. Pearsall, 3 Johns. Ch. R. 578; Lewis v. Baird, 3 McLean, 83 > 
Crealh v, Sims, 5 How. S. R. 192; Ray r. Bogart, 2 Johns. Cas. 432; El¬ 
lison r. Moffat, 1 Johns. Ch. R. 46 ; Sherwood v. Sutton, 4 Mason, R. 
113, 146; Robinson o. Hook, 4 Mason, R. 139, 160, 152; Piatt o. Vattier, 
9 Peters, R. 405 ; Willison v. Watkins, 3 Peldrs, R. 44 ; Miller o. McTn- 
tire, 6 Peters, R. 61, 66; I Fonbl. Eq. B. 1, ch. 4, ^ 27, and notes; 
Brownell v. Brownell, 2 Bro. Ch. R, 62. 

3 1 Fonbl. Eq. B. 1, ch. 4, § 27, and notes; Jeremy on Eq. Jurisd. B. 
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however, excusing or justifying the delay, Courts of 
Equity will not refuse their aid in furtherance of the 
rights of the party; since in such cases, there is no 
pretence to insist upon laches or negligence, as a 
cround for dismissal of the suit.* 

O 


3, Pr. 2. ch. 5, p. 549, 550; 1 Madd. Ch. Pr. 79, 80 ; Holtscomb v. Ri¬ 
vers, 1 Ch. Cas. 127 ;* Jasan v. Toulmin, 9 Ala. 662. — Mr. Fonblanque’a 
colJeciion of principles and authorities to illustrate ihiq doctrine is very 
comprehensive, and characterized by his usual acuteness and strong sense. 
1 Fonbl. P]q. 13. 1, ch. 4, ^ 27, and notes. Mr. Jeremy, also upon this 
subject, has given us a very ample and discriminating collection of author¬ 
ities. Jeremy on Eq. Juried B. 3, Pt. 2, ch. 5, p. 549, 550. 

^ Lopdell V. Creagh, 1 Blign, (N. $.).255. 
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CHAPTER IX. 

ADMimSTRATION. 

lb 

§ 530. IIavinq thus gone over some of the more 
important cases in "which matters of account are in¬ 
volved, as the principal, and sometimes as the exclu¬ 
sive ground of jurisdiction, we shall now take l§ave of 
this part of the subject, p.nd proceed to the considera¬ 
tion of other branches of concurrent jurisdiction in 
Equity; in which, although accounts are sometimes 
involved, yet the jurisdiction is derived from, or essen¬ 
tially connected with, other sources of jurisdiction; 
and accounts, whenever taken, are mere incidents to 
other relief. 

§ 531. And in the first place, the jurisdiction of 
Courts of Equity in the Administration of the assets 
of deceased persons. The word, assets, is derived 
from the French word asscz, which means sufficient, 
or enough ; that is sufficient, or enough, in the hands 
of the executor or administrator to make him charge¬ 
able to the creditors, legatees, and distributees of the 
deceased, so for as the personal property of the de¬ 
ceased extends, which comes to the hands of the 
executor or administrator for administration. In an 
accurate and legal sense, all the personal property of 
the deceased, which is of a salable nature, and may 
be converted into ready money, is deemed assets.^ 


‘ 3 Black. Comm. 510; Toller on Executors, B. 2, ch, 1, p, 137. 
EQ, JUR. — VOL. I, 52 
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But the word is not confined to such property; for all 
other property of the deceased, which is chargeable 
with his debts or legacies, and is applicable to that 
purpose, is, in a large sense, assets.^ ■ 

§ 532. It has been said that the whole jurisdiction 
of Courts of Equity, in the administration of assets, is 
founded on the principle, that it is the duty of the 
Court to enforce the execution of trusts; and that the 
executor or administrator who has the property in his 
hands, is bound to apply that property to the payment 
of debts and legacies; and to apply the surplus ac¬ 
cording to the will of the testator, or in case of intes¬ 
tacy, according to the Statute of Distributions. So 
that the sole ground, on which Courts of Equity pro¬ 
ceed in cases of this kind, is to be deemed the execu¬ 
tion of a trust.“ 

$ 533. This is certainly a very satisfactory founda¬ 
tion on which to rest the jurisdiction in many cases; 
for, under many circumstances, as an execution of a 
trust, the subject would be properly cognizable in 
Equity, and especially if the party would not be 
chargeable at law, since it is the ordinary reason for 
a Court of Equity to grant relief, that the party is 
remediless at law. It has also been truly said, that 
the only thing inquired of in a Court of Equity is, 
whether the property, bound by a trust, has come into 
the hands of persons who are either bound to execute 


1 2 Black. Comrn. 244, 340; Toller on Ex’ors, B. 3, ch. 8, p. 409. 

3 Adair v. Shaw, 1 Sch. & Lefr. 262. See also Farrington v. Knight- 
Jey, 1 P. Will. 548, 649.; Bachficld v. Careless, 2 P. Will. 161 ; Duke of 
Rutland v. Duchess of Rutland, 2 P. Will. 2l0, 211 ; Elliot v. Collier, 
1 Ves. 16; Anon. 1 Atk. 491 ; Wind r. Jekyll, 2 P. Will. 575; Nicholson 
V. Sherman, 1 Cas. Ch. 57; Bac. Abridg. Legacy^ M.; 1 Madd. Ch. Pr. 
466, 467. 
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the trust, or to preserve the property for the persons 
entitled to it. If we advert to the cases on the sub¬ 
ject, we shall find that trusts are enforced, not ‘only 
against those persons who are rightfully possessed of 
trust property as trustees, but also against all persons 
who come into possession of the property bound by 
the trust, with notice of the trt^. And whosoever 
so comes into possession, is considered as bound, with 
respect to that special property, to the execution of 
the trust.* 

§ 534. Certainly, to no persons can these considera¬ 
tions more appropriately apply than to executors and 
administrators, and those claiming under them, with 
notice of the administration and assets. But, if it 
were the sole ground of sustaining the jurisdiction, 
that it is the case of a trust cognizable in Equity alone, 
it would follow that instead of being a matter of con¬ 
current jurisdiction, it would be a matter belonging to 
the exclusive jurisdiction of Equity. For, although 
Equity does not purport to entertain jurisdiction of all 
trusts ; some of them, such as cases of bailments, being 
ordinarily cognizable at law;^ yet, of such trusts as 
are peculiar to Courts of Equity, the jurisdiction is 
exclusive in such Courts. Now, we all know, that 
both the Courts of Common Law and the Ecclesiastical 
Courts have cognizance of administrations; and many 
suits respecting the administration of assets, are daily 
entertained therein. Courts of Equity, therefore, in 
assuming general jurisdiction over cases of administra¬ 
tion, do, indeed, in some measure, found themselves 


1 Ibid. 

3 Black. Comm. 431, 433; 1 Woodeson, Lect. vii., p. 208, 209. 
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upon the notion of a constructive trust in the execu¬ 
tors or administrators.' But the fact of there being a ’ 
constructive trust is not the sole ground of jurisdiction. 
Other auxiliary grounds also exist; such as the neces¬ 
sity of taking accounts, and compelling a discovery; ® 
and the consideration, that the remedy at law, when 
it exists, is not pAin, adequate, and complete. The 
jurisdiction, therefore, now assumed by Courts of 
Equity to so wide an extent, over all administrations 
and the settlement of estates, in cases of testacy and 
intestacy is not, (as it should seem,) exclusively refer¬ 
able to the mere existence of a constructive trust 
(which is often sufficiently remediable at law); but it 
is referable to the mixed considerations already ad¬ 
verted to, each of which has a large operation in 
Equlty.8 

§ 535. A little attention to the nature of the juris¬ 
diction exercised in the Courts of Common Law and 
the Ecclesiastical Courts, in cases of administrations, 
will abundantly sho\V the necessity of the interposition 
of Cburts of Equity. In the first place, in suits at 
Common Law, nothing more can be done than to esta¬ 
blish the debt of the creditor; and if there is any con¬ 
troversy as to the existence of the assets, and a dis¬ 
covery is wanted; or, if the assets are not of a legal 
nature; or, if a marshalling of the assets is indispen¬ 
sable to a due payment of the creditor's claim; it is 
obvious that the remedy at law cannot be efiectual. 
But there may be other interests injuriously affected 
by the judgment of a Court of Common Law in a suit 


I Bac, Abridg.* Legacy^ M. 

3 Com. Dig. Chancery, 2 A. 1; 3 Black. Com. 98. 

3 See Milford, Bl. Eq. by Jeremy, pp. 125, 126, 136. 
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by a creditor, which injury that Court could not re¬ 
dress or prevent; but which Courts of Equity could 
completely redress or prevent. 

§ 536. In the next place, as to the Ecclesiastical 
Courts. They have, it is true, an ancient jurisdiction 
over the probate of wills, and the granting of adminis¬ 
trations ; and as incident thereto^, an authority to en¬ 
force the payment of legacies of personal property.^ 
But, by the Common Law, although an executor was 
compellable to account before the Ordinary or Eccle¬ 
siastical Judge, and so was an administrator j yet the 
Ordinary was to take the account, as given in by the 
executor or administrator, and could not oblige him to 
prove the items of it, or to swear to the truth of it“ 

§ 537. The Statute of Slst of Edward III., ch. 11, 
put executors and administrators upon the same footing, 
as to accounting for assets; but it, in no manner what¬ 
soever, changed the mode of accounting by either of 
them.® A legatee might falsify the account of an exe¬ 
cutor or administrator in the Spiritual Court, as may 
also the next of kin, since the Statute of Distributions 
of 22(1 and 23d of Car. II., ch. 10. But a creditor of 
the estate could not falsify the account in the Ecclesi¬ 
astical Court, for his proper remedy was held to be at 
the Common Law.* By the Statute of 21st of Henry 


* 2 Black. Comm. 494; 3 Black. Comm. 98; Bac. Abrid;». Legacies, 
M. ; 2 Foribl. Eq. B. 4, ch. 1,^1, and notes ; Marriott v, Marriott, 1 Str. 
Rep. ti66. 

3 2 Fonbl. Eq. B. 4, ch. 3, § 2, and note (cT) ; Archbishop of Canter¬ 
bury V. Wills, 1 Salk. 315. 

3 Jbid. ; 2 Black. Com. 496 ; 4 Burns, Eccles. Law, TFif7/.s’, Distribution, 
Account, viii, p. 368; 2 Fonbl. Eq. B. 4, Pt. 2, ch. 3, ^ 2, note (</), 

4 2 Fonbl. Eq. B. 4, Pt. 2, ch. 3, ^ 2, note (d); Hinton r. Parker, 8 
Mod. 168; Caichsido v, Ovington, 3 Burr. R. 1922 ; Archbishop of Can¬ 
terbury V. Wills, 1 Salk. 315. 
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VIIL, ch. 5, § 4, executors and administrators were 
bound to deliver an inventory of the effects of the de¬ 
ceased, upon oath, to the Ordinary. But the inventory 
could not be controverted in the Ecclesiastical Courts 
by a creditor; but only by a legatee.^ Even an admi¬ 
nistration bond will not be broken by an omission to pay 
a creditor’s debt; but it is a security merely for those 
who are interested in the estate.® Indeed, before the 
Statute of Distributions, it was a matter greatly 
debated, whether an administrator could be compelled 
to make any distribution of an intestate’s estate ; and 
for a great length of time, it was held, that an executor 
was in all cases entitled to the personal estate of his 
testator, not disposed of by his will.® 

§ 538. The jurisdiction of the Ecclesiastical Courts 
being so manifestly defective in the case of creditors, 
resort was almost necessarily had to Courts of E(][uity, 
to compel a discovery of assets and an account. And, 
where a creditor did not seek a general settlement of 
the estate, by a suit in behalf of himself and all other 
creditors, still he was entitled to a discovery in Courts 
of Equity, to enable him to recover his own debt in an 
action at law.* 

§ 539. In regard to legaiees, also, the remedy was 


1 Hinton v, Parker, 8 Mod. 168 ; Catchsidc v. Ovington, 3 Burr. 1922 ; 
2 Fonbl. Eq. B. 4, Pt. 2, ch. 3, ^2. — Mr. Fonblanque is in an error, 
when he says, “The inventory could not be controverted in the Spiritual 
Court.” The authorities cited by him show, that it could be by a legatee, 
but not by a creditor. 2 Fonbl. Eq. B. 4, Pt, 2, ch. 3, § 2. 

2 Archbishop of Canterbury v. Wills, 1 Salk. 315 ; Greensidc v. Ben¬ 
son, 3 Aik. 248,252; Ashley v. Baillie, 3 V’es. 208; W.allis y. Pipon, 
Ambler, R. 183 ; Archbishop of Canterbury v. House, Cowp. R. 110; 
Thomas v. Archbishop of Canterbury, 1 Cox, R. 399. 

3 2 Black. Comm. 514, 515 ; Toller on Ex^ors, B. 3, ch. 6, p. 369. 

1 Com. Big. Chancery, 2 C. 3 ; Id. 3 B. 1, 2. 
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in many cases quite as defective. No remedy lies at the 
Common Law, in chses of pecuniary legacies;’ and 
although (as has been stated) a remedy does lio in the 
Spiritual Courts ; yet, in a great variety of cases, that 
remedy is insufficient and imperfect. Thus, if payment 
of a legacy should be pleaded to a suit in the Ecclesi¬ 
astical Courts ; and there is hut one witness of the 
fact, (which the Ecclesiastical Courts will not admit as 
sufficient proof, for their law requires two,) there the 
Temporal Courts will grant a prohibition to further 
proceedings.® So, if a husband should sue for a legacy 
in the Ecclesiastical Courts, the Court of Chancery will 
prohibit him ; because the Ecclesiastical Courts cannot 
compel him to make any settlement on his wife, in con¬ 
sideration of the legacy.^ So, if a legacy is due. to an 
infant, the Court of Chancery will interfere, at the in¬ 
stance of the executor, and prevent the Spiritual Courts 
from proceeding, because the executor may be entitled 
to a bond to indemnify him, and to refund in case of a 
deficiency of assets.^ Many other cases might be put of 
a like nature. 

§ 540. But a stronger instance may be stated. If 
the testator does not dispose of the residue of his 
estate ; and yet, from the circumstances of the will the 
executor is plainly not entitled to the residue there, he 
will be held liable to distribute it, as a trustee for the 
next of kin. But the Spiritual Courts have no juris- 


^ Decks u. Strutt, 5 Term. R. 690; 2 Fonbl. Eq. B. 4, Pt. 1, ch. 1, 

< 5 ^ 2 . 

2 Bacon, Abridgr. Legacy^ M. ; 3 Black. Comm. 112. 

3 Ibid.; 2 Fonbl. Eq. B. 4, Pt. I, ch. 1, § 2, and note {d), 

4 Ilorrell v. Waldron, 1 Vern. R. 26 ; Noel v. Robinson, 1 Vern. R. 91. 
But see Anon. 1 Aik. R. 491; Hawkins r. Day, Ambler, 11. 162; 2 Fonbl. 
Eq. B. 4,Pt. l,cli. 1,^2. 
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diction whatsoever in such a case, to enforce a distribu¬ 
tion ; for trusts are not cognizable in those Courts, and 
cannot be enforced by thenii* Even in the common 
case of a legacy of personal estate, the legacy does not 
vest in the legatee, until the executor assents to it j 
and, until he assents, it would seem not to be suable in 
the Spiritual Courts. But Courts of Equity consider 
the executor fo be a trustee of the legatee, and will 
compel him to assent to and pay the legacy as a matter 
of trust.® And, if there are no legal assets to pay a 
legacy, although there are ample equitable assets, the 
Spiritual Courts cannot enforce payment of the legacy; 
for they have no jurisdiction oyer equitable assets.® 

§ 541. In cases ot* distribution of the residue of estates, 
the remedy in the Spiritual Courts is also, on other 
accounts, exceedingly defective ; for those Courts do 
not possess any adequate means for a perfect ascertain¬ 
ment of all the debts; or to compel a payment of them, 
when ascertained, so as to fix the precise residuum ; or 
to protect the executor or administrator in his adminis¬ 
tration, according to their decree.^ Besides, the interpo¬ 
sition of a Court of Equity may be required for many 
other purposes, before a final settlement and distri¬ 
bution of the estate; as, for instance, to compel an 
executor to bring the funds into Court, or to give secur¬ 
ity for the payment of debts, legacies, and distributive 
shares, where there is danger of insolvency, or he is 

1 Farrington r. Knighlley, 1 P. Will. 545, 548. • 

2 Wind V. Jekyll, 1 P. Will. 575. 

3 Barker v. May, 9 B,. & Cressw. 489. See, also, Paschall v. Ket- 
lerich, Dyer, 151 h; Edwards r. Graves, Ilob. U. 265; Bac. Abridg. 
Legacy^ M. 

4 See 2 Fonbl Eq. B. 4, Pt. 2, ch, 3, ^ 2, note ; Id. B. 4, Pt. 1, ch. 
1,^2, and note {d). 
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wasting the assets, or where the debts, legacies, and 
distributive shares are not presently payable, or pay¬ 
ment cannot be presently *iBnforced.^ 

$ 542. The jurisdiction of Courts of Equity to super¬ 
intend the administration of assets, and decree a distri¬ 
bution of the residue, after payment of all debts and 
charges, among the parties entitled, cither as legatees, 
or as distributees, does not seem to have been tho¬ 
roughly established until near the close of the. reign of 
Charles II. The objection was then made, that the 
Spiritual Courts had full authority, under the Statute 
of Distributions, to decree a distribution of the residue. 
But, upon a demurrer filed to a bill for a distribution, 
it was held by the Lord Chancellor, that, there being 
no negative words in the Act of Parliament, (the Sta¬ 
tute of Distributions,) the jurisdiction of the Court of 
Chancery was not taken away; for the remedy in 
Chancery was more complete and effectual than that 
in the Spiritual Courts; or, to use the language of the 
Court upon that occasion, the Spiritual Court in that 
case had but a lame jurisdiction.® And, although ordi¬ 
narily, in cases of concurrent jurisdiction, the decree of 
the Court first having possession of the cause, is held 
conclusive ; yet Courts of Chancery have not held 
themselves bound by decrees of the Spiritual Courts in 


1 Sec 2 Fonbl. Eq. T». 4, Pt. 1, ch. 1, § 2, note ((/) ; Duncumban v, 
Stint^ Ch. Cas. 121; Strange o. Harris, 3 Pro, Ch. R. 365; Blake v. 
Blake, 2 Sch. & Lefr. 2G. 

2 Matihows V. Newby, 1 Vern. 133; Howard v. Howard, 1 Vern. 134; 
Bncclo y. Ailco, 2 Vern. R.37 ; Gibbons u. Dawley, 2 Ch. Cas. 198 ; Pam- 
plin V. Green, 2 Ch. Cas. 95; Lord Winchelsca v, Duke of Norfolk, 2 Ch. 
R. 3G7 ; 2 Fonbl. Eq. B. 4, cb. 1^2; Digby v. Cornwallis, 3 Ch. R. 72; 
Petit r. Smith, 1 P. Will. 7; 1 Madd. Ch. Pr. 467. 
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cases of distribution, from their supposed inability to 
do entire justice.^ 

§ 543. For a great length?" of time, the usual resort 
has been to the Court of Chancery, to settle the admi¬ 
nistration of estates; so that, practically speaking, in 
cases of any complication or difficulty, it has acquired 
almost an exclusive jurisdictfon. In many cases, in¬ 
deed, besides those, which have been already mentioned, 
it is impossible for any other Court than a Court of 
Equity to administer full and satisfactory justice among 
all the parties in interest; and especially, where equi¬ 
table assets are to be .administered, or the assets are to 
be marshalled; as we shall abundantly see in the far¬ 
ther progress of these Commentaries. . 

§ 544. The application for aid and relief in the ad¬ 
ministration of estates is sometimes made by the exe¬ 
cutor or administrator himself, when he finds the aflairs 
of his testator or intestate so much involved, that he 
cannot safely administer the estate, except under the 
direction of a Court of Equity. In such a case, it is 
competent for him to institute a suit against the credi¬ 
tors generally, for the purpose of having all their 
claims adjusted, and a final decree, settling the order 
and payment of the assets.® These arc sometimes 
called Bills of Conformity (probably because the exe¬ 
cutor or administrator in such case undertakes to con¬ 
form to the decree, or the creditors are compelled by 
the decree to conform thereto); and they are not 


1 See Bissell v, Axtell, 2 Vern. 47, and Mr. Raithby’s note; 1 Eq. 
Abridg. E. p. 136, PI. 2, 3, 4. 

2 Com. Dig. Chancery^ 3 G. 6 ; Buccle v. Allco, 2 Vern. 37. See 
Rush V. Higgs, 4 Ves. jr., 638, 643; Jackson u. Leap, 1 Jac. & Walk. 
231 ; 2 Fonbl. Eq. B. 4, Pi. 2, ch. 2, ^ 4, note (u). 
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encouraged, because they have a tendency to take 
away the preference which one creditor may gain over 
another by his legal diligence. Besides; it has been 
said, that these bills may be made use of by executors 
and administrators, to keep creditors out of their money 
longer th.an they otherwise would be.* However cor¬ 
rect these reasons may be for a refusal to interfere in 
ordinary cases, involving no difficulty, they are not suf¬ 
ficient to show, that the Court ought not to interfere in 
behalf of an executor, or administrator under special 
circumstances, where injustice to himself, or injury to 
the estate, may otherwise arise.® * 

§ 545. A doubt has, indeed, been suggested, whether 
a bill can be milintained against all the creditors.® 
But, if the bill is brought against certain known credi¬ 
tors, who arc proceeding at law, it may be asked, What 
is the difficulty of proceeding in the same way as is 
done as to all creditors, upon a bill brought by one or 
more creditors in behalf of themselves and- all other 
creditors? Upon a decree for the executor or adminis¬ 
trator to account, all the creditors are, or may be re¬ 
quired to present and prove their debts before the Mas¬ 
ter in the first case, as they are now required to do in 
the last case. But, upon such a bill, brought by an 
executor or administrator, the Court will not interpose, 
by ivay of injunction, to prohibit creditors proceeding 
at law, until there has been a decree against the execu¬ 
tor or administrator to account in that suit; for, other- 


1 Morrice v. Bank of En<iland, Cas. Temp. Talb. 224; Blackwell’s 
case, 1 Vern. 1.'33, 155 ; 1 Foiibl. Kq. 13. 4, Pi. 2, ch. 2, ^ 3, note (w), 

2 Com.'Dig. Chancery, 3 G. 0. 

3 Rush Higgs, 4 Ves. jr., 638, 643. 
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wise, the latter might without reason make it a ground 
of undue delay of the creditors.^ 

§ 546. But the more ordinary case of relief, sought 
in Equity in cases of administration, is hy creditors. 
A creditor may file his bill for payment of his own 
debt, and seek a discovery of assets for this purpose 
only. If he does so, and the bill is sustained, and an 
account is deci'eed to be taken, the Court will upon the 
footing of such an account, proceed to, make a final 
decree in favor of the creditor, without sending him 
back to law for the recovery of his debt j for this is one 
of the cases in whio^.a Court of Equity, being once in 
rightful possession of a cause for a discovery and 
account, will proceed to a final decree upon all the 
merits.® Upon a bill thus brought by a single creditor 
for his own debt only, no general account of debts is 
usually directed to be taken; but the common course 
is, to direct an account of the personal estate, and of 
that particular debt, which is ordered to be paid in the 
due course of administration.® 


1 Ibid. 

2 Attorney-General v. Cornthwaite, 8 Cox, 41. See McKay ik Green, 
3 Johns. Ch. R. 58 ; Thompson t?. Brown, 4 Johns. R. GIU, 630 to 613 ; 
Morrice f. Bank of England, Cas. Temp. Talb. 320. 

3 Attorney-General v. Cornthwaite, 2 Cox, U. 44; Morrice v. Bank of 
England, Cas. Temp. Jalb. 217 ; Anon, .3 Atk. 572 ; Berry v. Phelips, 10 
Vcs. 38. — Although this is the usual course, in the case of a creditor 
seeking ao account and payment of his own debt only ; it is not, therefore, 
to be considered that the Court itself is absolutely incompetent, upon such 
a bill, to make a more general decree in the form of a decree upon a gene¬ 
ral creditor’s bill. On the contrary, a case maybe made out upon the 
answer and proofs, which might render it if not indispensable, at least 
highly expedient for the purposes of justice, to adopt the latter course. 
See Ram. on Assets, &c., ch, 21, ^2; Marlin v. Marlin, 1 Ves. 213, 214 ; 
Shephard v. Kent, Prec. Ch. BJO, 193 ; S. C. 2 Vein. 435 ; Anon. 3 Atk. 
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§ 547. The more usual fliurse, however, pursued in 
the case of creditors, is for one or more creditors to file 
a bill (commonly called a Creditor’s Bill,) by and in 
behalf of him, or themselves, and all other creditors 
who shall come under the decree, for an account of the 
assets, and a due settlement of the estate.^ And this 
applies as well when the party suing is a creditor 
whose debt is payable in prcseiUi, as when his debt is 
due in fntitro, if it be dehitim in prcsenti, solvendum in 
fnhiro ; and whether he has a mortgage or not.^ Bills 
of this sort have been allowed upon the mere principle 
that, as executors and administrators have vast powers 
of preference at law, Courts of Equity ought, upon the 
principle that equality is Equity, to interpose upon the 
application of any creditor by such a bill, to secure a 
distribution of the assets, without preference to any one 
or more creditors."* And, as a decree in Equity is held* 
of equal dignity and importance with a judgment at 
law, a decree upon a bill of this sort, being for the bene¬ 
fit of all creditors, makes them all creditors by decree 
upon an equality with creditors by judgment, so as to 
exclude, from the time of such decree, all preferences 
in favor of the latter.® 


57:2 ; Perry u. Phelips, 10 Ves. 38, 40, 41 ; Rush v- Higgs, 4 Ves. 638 ; 
Thompson v. J3rown, 4 Johns. Ch. R. 010, 630, 643, 646. 

1 See the case of The Cieditors of Sir Charles Cox, 3 P. Will. 343. 

2 Whitmore v. Oxborn, 2 Younge & Coll. (N. R.) 13, 17. 

3 Greenwood v. Firth, 2 Hare, R. 211, note; Aldridge r. Westbrook, 
5 Beav. R. 138 ; Sliey v. Bennct, 2 Younge & Coll. (N. R.) 405 ; White 
V. Ilillacre, 3 Younge & Coll. 597, 009, 610; Story, Eq. PJ. ^ 101, 158. 

4 Rush V. Higgs, 4 Ves. jr., 038, 643 ,* Gilpin v. Lady Southampton, 

18 Ves. 460; Marlin ik Martin, 1 Ves. 210; Thompson v. Brown, 4 
Johns. Ch. U. 619, 630, 643. ’ * 

5 Ibid; Morrice v. Bank of England, Cas. T. Talb. 217; Perry o. 
Phelips, 10 Ves. 38, 39, 40 ; Brooks r. Reynolds, 1 Bro. Ch. R. 183; 

EQ. JUR. — VOL. I. 53 
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§ 548. The usual decrel iii the case of Creditor’s 
Bills against the executor or administrator is (as it is 
commonly phrased) quod compdet^ that is to say, it 
directs the Master to take the accounts between' the 
deceased and all his creditors j and to cause the credi¬ 
tors, upon due public notice to come before him to 
prove their debts, at a certain* place, and within a limit¬ 
ed period; and it also directs the Master to take an 
account of all the personal estate of the deceased in the 
hands of the executor or administrator; and the same 
to be applied in payment of the debts and other 
charges, in a due course of administration.^ In all 
cases of this sort, each creditor is entitled to appear 
before the Master, and may there, if ho cliooses, con¬ 
test the claim of any other creditor, in the same man¬ 
ner as if it were an adversary suit.® 

§ 548 a. Buj; although the usual decree is as above 
stated upon a bill by a creditor in behalf of himself 
and all other creditors, this decree is not applicable, 
(as it seems,) to cases where the executor or adminis¬ 
trator admits assets; for he thereby admits himself lia¬ 
ble for the payment of the debt; and in such a case 
the plaintiff may have a decree for the payment of his 
own debt only, without any decree for a general ac¬ 
count; for the other creditors are not prejudiced by 


Paxton V, Douglass, 8 Ves. 520; Thompson v. Brown, 4 Johns. Ch. R. 
619. 

1 Van Heythuysen, Eq. Draft. Title, Decrees^ p. 647 ; The Creditors 
of Sir Charles Cox, 3 P; Will. 313; Sheppard v. Kent, Prec. Ch. 190 ; 
S. C. 2 Vern. 435 ; Kenyon v, Worthington, 2 Dick. R. 668; Thompson 
V. Brown, 4 Johns. Ch. R. 619. 

2 Owens V. Dickenson,* 1 Craig & Phill. 48, 56. See as to ihe form of 
a decree in an administration suit, in case all the parties interested should 
not be parlies at the hearing, Fisk r. Norton, 2 Hare, R. 381. 
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such a decreo for the payiflent of the plaintiff’s debt, 
under such circumstances.^ 

§ 549. As soon as the decree to account is made in 
such a suit, brought in behalf of all the creditors, and 
not before, the executor or administrator is entitled to 
an injunction out of Chancery, to prevent any of the 
creditors from suing him at law, or proceeding^ any 
suits already commenced, except under the direction 
and control of the Court of Equity, where the decree 


1 Woodgate Field, 2 Hare, R. 211, 312. Mr. Vice-Chancellor Wi- 
gram on that occasion said : “ The reason for, and the principle of the 
usual form of decree, are stated in Owens v. Dickenson, (Cr. & Ph. 43,) 
but that reasoning has no application where assets are admitted, for the 
executor thereby makes himself liable to the payment of the debt. In 
such a case, the other creditors cannot be prejudiced by a decree for pay¬ 
ment of the plaintiff’s debt; and the object of the special form of the 
decree in a creditors’ suit fails. I entertained no doubt upon this point, 
nor can T, upon inquiry, find that it was ever doubted in the other branches 
of the Court. In effect, the rule is proved by the fact that the creditor 
and defendant, the executor, may settle the matter pending the suit, by 
the latter paying the debt and costs of the suit. And it has twice been 
decided at the Rolls, that the Court will order the same thing to be done, 
even when the suit had proceeded to a considerable extent. If then the 
Court would compel a creditor to accept payment of his debt when the 
executor offers to pay it, with the costs of suit, where is the line to be 
drawn, beyond which the plaintiff cannot be allowed to have the exclusive 
benefit of his own suit. I am saihfled that in this case there ought to be 
a decree for immediate payment, It was objected, however, that in Stern- 
dale V. Hankinson, Sir A. Hart said that,* on the filing of a creditor’s bill, 
every creiditor has an inchoate right in the suit; the meaning of that ex¬ 
pression is, that a right then commences which may indeed fail, but may 
also be perfected by decree ; and it is not inaccurately called an inchoate 
right. After the decree every creditor has an interest in the suit; but the 
question is, whether the plaintifi’, until decree, is not dominus liiis, so that 
he may deal with the suit as he pleases. There is nothing to prevent 
other creditors from filing bills for a like purpose ; and there is nothing 
more common than for several suits to exist together, and the Court per¬ 
mits them to go on together until a decree in one of them is obtained, be¬ 
cause it is possible, before the decree, that the litagitingcreditor may stop 
his suit. 
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is passed.* The object of the Court, under such cir¬ 
cumstances, is to compel all the creditors to come in 
and prove their debts before thie Master; and to have 
the proper payments and discharges made under the 
authority of the Court; so that the executor or admi¬ 
nistrator may not be harrassed by multiplicity of suits, 
or a race of diligence be encouraged between different 
creditors, each striving for an undue mastery and pre¬ 
ference.^ And this action of the Court presupposes, 
that all the legal rights of every creditor and the validity 
of his debt may be, and, indeed, must be, determined 
in Equity, upon the same principles as it would be at 
law.® But in order to prevent any abuse of such bills. 


' Ilorris t>. Bank of England, Cas. Temp. Talb. 217; Martin v. Marlin, 
1 Ves. 211, 212 ; Perry v, Phelips, 10 Vcs. 38, 39; Brooks r. Reynolds, 
1 Bro. Ch. R. 183, and Mr. Bellas note ; Douglas v. Clay, 1 Dick.R. 393 ; 
Kenyon v. Worthington, 2 Dick. R. 668 ; Paxton v. Douglas, 8 Ves. 520; 
Jackson v. Leap, 1 Jac. & Walk. 231, and note ; McKay v. Green, 3 Johns. 
Ch. 58 ; Buries v, Popplewell, 10 Sim. R. 383. See Underwood v. Hat¬ 
ton, .5 Beav. R. 31. 

2 Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 5, p. 538 to 543. 

3 Whitaker y. Wright, 2 Hare, R. 310. On this occasion Mr. Vice- 
Chancellor Wigram said, “ With respect to the form of a decree in a 
creditors’ suit, — the Court does not treat the decree as conclusive proof 
of the debt. It is ejear, that it is not so treated for all purposes ; for any 
other creditor may challenge the debt, Owens v. Dickenson (1 Cr. & Ph. 
48) ; and it is equally clear, that in practice, the executor himself is 
allowed to impeach it. If, in a case where the plaintiff sues on behalf of 
himself and all the other creditors, and the defendants, who represent the 
estate, do not admit assets, (see Woodgate v. Field,) it is objected at the 
hearing, that the debt is not w^ell proved, — the Court tries the question 
only whether there is sullicient proof upon which to found a decree ; and 
however clearly the debt may be proved in the cause, the decree decides 
nothing more than that the debt is sufficienUy proved to entitle the plain¬ 
tiff to go into the Master’s office; and a new case may be made in the 
Master’s office, and new evidence may be there tendered. The real 
question is, in what w^y the new case is to be tried, or wha4 is the course 
to bo pursued in the Master’s office? The plaintiff says tliat the course 
should be the same as at law, and that he brings his legal rights with him 
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by connivance between an executor or administrator 
and a creditor, it is now a common practice to grant an. 
injunction only, when the answer or affidavit of the 
executor or administrator states the amount of the 
assets, and upon the terms of his bringing the assets 
into Court, or obeying such other ot^er of the Court, 
as the circumstances of the case may require.' The 


into equity ; and, subject to some qualification, I cannot refuse rhy assent 
to the plaintifT^s proposition. When a decree is made in a creditor’s suit, 
under which all the creditors may come in, this Court will not permit the 
estate to be embarrassed by proceedings which might conflict with each 
other, to the prejudice of the executor or administrator, Perry v. Phelips 
(10 Yes. 31) ; but nothing would bo more unjust than that the Court 
should restrain the creditor from proceeding to enforce his rights at 
law, except upon the principle of allowing him to bring his legal rights 
with him into the oflice of the Court, which it substitutes for the proceed¬ 
ings at law, Dornford i\ Dornford (12 Yes. 127) ; Berrington v, Evans 
(1 You. 276); and the circiimslarice, that the creditor is also the plaintifl' 
in ilic suit in equity, makes no difference in that respect. The only quali¬ 
fications which now occur to me of the general rule, that a legal creditor 
brings all his legal rights with him, are founded, first, upon the circum¬ 
stance, that, in certain special cases, a court of equity, in the ordinary 
course of administering assets, will distinguish a voluntary bond from 
one given for value, Lady Cox’s case (3 P, Wms. 339) ; Jones v* Powell 
(Eq. Cas. A hr. 84, pi. 2) ; Gilham v. Locke (9 Yes. 612); Assignees of 
Gardiner v. Shannon (2 Sch. & Lefi. 228); and, secondly, that in all 
casc.s, this Court requires an affidavit of the truth of the debt from the 
creditor, which at law is not required. This affidavit is required to extend 
to the consideration of a simple-contract debt, — but not to the consider¬ 
ation of bond or other specially debts. The third qualification, — if, 
indeed, there be any other than those which I have mentioned, — is that 
which is said to be introduced by the case of Rundell v. Lord Kivers 
(Phillips, 88.)” 

> Gilpin V. Lady Southampton, 18 Yes. 409 ; Clarke v. Ormonde, Jac. 
Rep. 122, 123, 124, 125 ; Mitford, Eq. PI. by Jeremy, p. 311. In Lee v. 
Park, 1 Keen, R. 714, 719 to 724, Lord Langdale (Master of the Rolls) 
went into an elaborate examination of tho doctrine on this subject, and 
refused to stay the execution of a creditor who had obtained a judgment 
before the decree to account in Chancery. Although it is long, yet it 
gives so full an account of the history, progress, and present slate of the 
jurisdiction, that it seems proper to be here given at large. ** It has been 

53* 
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same remedial justice is applied, where the applica¬ 
tion, instead of being made by creditors, is made by 
legatees or trustees.* 


argued,” says he, “ that, in cases of this nature, the Court pays no regard 
to the question, whether the decree or judgment has priority in time, but 
considers only the quaility of the judgment, and that the judgment in this 
case being a judgment to recover de bonis tesiatoris, the executors are, as 
of course, cnlitled,to restrain the judgment creditors from issuing execu¬ 
tion. I do not accede to that argument. The jurisdiction in these cases 
was firs| established upon questions which arose between judgments at 
law and decrees in Equity, for payment of ascertained debts out of the 
assets. It was determined, that such decrees and such judgments were, in 
the administration of legal assets, td be considered of equal value, and 
that the one which was prior in lime (whether decree or judgment,) 
should be first satisfied out of the assets. Morrice v. The Bank of Eng¬ 
land, Cas. Temp. Talb 217 ; S. C. more fully, 3 Swanst. 575, and 2 Bro. 
P. C. 465, edit. Toml.; Martin v. Martin, 1 A^es. sen., 211. In the be¬ 
ginning, a judgment, obtained after a decree quod compnttt^ (not being a 
decree fur payment of an ascertained sum out of the assets,) was preferred. 
Ferrers v. Shirley, cited 10 Ves. 39. But subsequently, Lord Thurlow 
put the jurisdiction on this ; — that the Court, having decreed an account 
of debts and assets, and ordered payment in a due course of administration, 
must be considered to have taken the fund into his own hands, and could 
not suffer its decree to be rendered nugatory by altering the course of 
administration, but ought to protect the executor in obeying its decrees. 
And, he, therefore, granted injunctions to restrain proceedings at law after 
a decree quod computet. Kenyon v. Worthington, 2 Dick. 668, And, as 
it was the practice in creditors’ suits, for the plaintiff, suing for himself 
and others, to prove his own debt prior to the hearing, there was, perhaps, 
not much difficulty in considering a decree for the administration of assets 
in such a suit, as in the nature of a judgment for all the creditors. But 
Lord Thurlow, acting on the principle to which ho attributed the juris¬ 
diction, gave the like authority to a decree quod computet^ which was 
obtained in a suit, instituted by the trustees under a testator’s will, and to 
which no creditor was a party ; Brooks v. Reynolds, 1 Bro. C. C. 183. It 
was, how'ever, contended, that the creditor was not to be deprived of the 
benefit of a judgment, which he had obtained prior to the decree ; Goato 
r. ^yer, 2 Cox, 201 ; Largan v. Bowen, 1 Sch. & Lefr. 296. In the 
case of Paxton v. Douglas, (8 Ves. 620,) the creditor had obtained an 
interlocutory judgment, prior to the application for an injunction. What 
was the state of the proceeding at law, at the date of the decree, is not 

^ Perry u. Phelips, 10 Ves. 38; Brooks r. Reynolds, 1 Bro. Ch. R. 
183; Jackson v. Leap, 1 Jack. & Walker, 231, and note. 
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§ 550. The considerations already mentioned apply 
to cases, where the assets are purely of a legal nature; 
and no peculiar circumstances require the interposition 


Stated ; and no question on the subject af^pears to have been raised. In some 
subsequent cases, where the decree had priority in point of time, a ques¬ 
tion was raised, whether the executor, by improper pleading, or by con¬ 
fessing judgment, did not lose his right to be protected by an injunction ; 
and, upon these cases it has been considered, that if the executor so 
pleaded as to entitle the creditor, plainlilT at law, to a judgment to recover 
his demand de bonispropriis^ this Court could not restrain the execution; 
Brook V, Skinner, 2 Mer. 481, n.; Terrewest u. Featherby, 3 Mer. 480 ; 
Drewry u. Thacker, 3 Swanst. 529; Clarke v. Lord Ormonde, Jac. 108; 
Lord V. Wormleighton, Jac. 148., In the cases of Price v» Evans, (4 Sim. 
514,) and Kent lu Pickering, (5 Sim. 569,) the Vice-Chancellor granted 
injunctions, which only restrained the creditor from taking out execution 
against ilio assets of the intestate or testator. But it has been held, that 
suffering judgment to go by default, or putting in pleas considered false, 
if done merely for the purpose of gaining time to apply to this Court, did 
not deprive the executor of his right to protection; Dyer v. Kearsley, 
2 Mer. 482, n.; Fielden v. Fielden, 1 Sirn. & Stii. 235. In a useful work 
on the Law of Executors, (Williams’s Law of Executors, 1181,) it has 
been observed, that in the consideration of some of these cases, some mis¬ 
conception seems to have prevailed respecting the efiect of the executor’s 
pleas, and of the judgment against him ; and considering what in the 
argument of this case has been called the quality of the judgment, it seems 
proper to notice, that a judgment against an executor, whether by default 
or on demurrer, or upon verdict on any plea pleaded, except a general or 
special p/cnc adminlstnivU, is conclusive upon him, that he has assets to 
answer the demand ; Leonard u. Simpson, 2 Bing. N. C.^176; Palmer r. 
Waller, 1 Mees. & Wet. 689. If the action can only be supported against 
him in* his character of executor, and he pleads any plea which admits 
that he has acted as such (except a release to himself,) the judgment 
against him is, that the plaintiff do recover the debt and-'costs, to bo levied 
out of the assets of the testator, if the defendant have so much; but if 
not, then the costs out of the defendant’s own goods. Such is the form 
of the judgment, where the defendant lias pleaded non est factum tes^oris^ 
non (issu7nj)sit, or release to the testator, although all of these piSR are 
held to admit assets. But, upon a subsequent deficiency of assets, the 
executor has to pay out of his own goods, because in law, the judgment 
is held to be a proof that he had assets to satisfy it. Upon th6 sheriff’s 
return of nulla bona, the plaintiff may issue a scire facius, or bring an 
action of debt on the judgment, suggesting a devastavit. In the proceed- 
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of Courts of Equity, except those appertaining to the 
necessity of taking an account, and having a discovery, 


ings on the scire facias^ the plaintifFhas not to prove that the executor has 
property of the testator in his hands; and in the action the executor can¬ 
not plead pJene administraoit, but only deny the devastavit ; and of that 
the judgment against him and the sheriff’s return of nnlla hona arc evi¬ 
dence ; and in his action the creditor obtains judgment to recover his 
demand de honis propriis. The case of Drewry v. Thacker, (3 Swanst. 
529,^ is, as far as I am aware, the only case in which, the executor has 
been jn any degree protected against execution upon a judgment obtained 
prior to the decree. The administratrix, in that case, had given cognovits 
to Stanley and Lucas, two bond creditors, with stay of execution, if pay¬ 
ment was made by instalments at certain times. After default had been 
made, a decree, for adminisUation was ojitained, and, after the plaintiff at 
law had notice of the decree, the sheriff took the intestate’s goods, in the 
hands of the administratrix, in execution. The Vice-Chancellor, Sir 
John Leach, ordered the sheriff to restore the goods on payment of costs ; 
and Airther, that if, upon the administration of the estate by the Court, 
there should be a deficiency of assets to pay Stanley and Lucas in full, 
they were to be at liberty to proceed at law against the administratrix, as 
if the sheriff* had returned ?ndt(i bona pra Ur the sum received by Stanley 
and Lucas upon the administration of the assfets in this case, she by her 
counsel, undertaking not to dispute the suggestion of such return in the 
writ at law. Now, Lord Eldon, very recently before the dale of this order^ 
in the case of Terrewest r. Fealherby, had observed, • That the creditor’s 
judgment would be of no service to him, if he were delayed here, until it 
could be ascertained whether there were assets of the testator to answer 
his demand, which might not bo till after all chance of recovering against 
the executor dv bonis 'propriis was entirely gone.’ The order of the Vice- 
‘Chancellor in Drewry v. Thacker, did, however, so delay the creditor, and 
on a motion before Lord Kldon, to discharge the order, lie seems to have 
found considerable difficulty in dealing with it. He clearly considefed, that 
if the administratrix was liable at law, she w’as liable to a greater extent 
than she was left by the Yice-Chanccllor’s order; and that there had been no 
instance, where the proceedings at law had been restrained after judgment r/c 
honis iestatoris^ and si non de honis propriis of an executor, and execution 
issue^on a decree subsequently obtained for an administration of the assets ; 
and *said, that his memory furnished him with the recollection of no case, 
in which the Court had interposed, as in the Vice-Chancellor’s order, 
namely, by restraining the proceedings at law for a time, but considering 
those proceedings effeclualYor some purposes, to be carried into execution 
at a future lime, when the fruits to be collected from them had been ascer¬ 
tained by the result of certain proceedings in Equity. In the result he 
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and decreeing a final settlement of the estate. But, in 
a great variety of cases, the jurisdiction of Courts of 
Equity becomes indispensable, from the fact, that no 
other courts possess any adequate jurisdiction to reach 
the entire merits, or dispose of the entire merits. This 
must necessarily be the case, where there are equitable 
assets, as well as legal assets, and, also, where the assets 
are required to be marshalled, in order to a full and per¬ 
fect administration of the estate, and to prevent any 
creditor, legatee or distributee, from being deprived of 
his own proper benefit by reason of any prior claims 
which obstruct it. 

§ 551. And, first, in' relation to equitable assets. 
That portion only of the assets of the deceased party 
are deemed legal a.ssets, which by law are directly liable, 
in the hands of his executor or administrator, to the 
payment of debts and legacies.’ It is not within the 
design of these Cpinijientaries to enter into a minute 
examination of what are deemed legal assets. But, 
generally speaking, they are such as can be reached in 
the hands of an executor or administrator by a suit at 

% 

made no order upon the motion before him ; so that the order of the Vice- 
Chancelh>r was in effect left undisturbed, but under circumstances which 
prevent it from being regarded as an authority. In the subsequent case 
of ("larko v. Lord Ormonde, (Jac. 108,) in which the point was not raised, 
Lord Eldon is reported to have said, that even if a creditor has got a judg¬ 
ment before a decree, though he may come in and prove as such, he must 
not take out execution; and in reference to the conduct of ilic parties, 
and perhaps to the nature of the claim, there may be such cases; but 
such is not the ordinary rule.’’ See, also, llanken v, Harwood, 5 Hare, 
K. 215. • 

I I Mad. Ch. Pr. 473; Ram on Assets, ch. 8, p. 143 ; Id. ch.27, p. 317; 

3 Wooddeson, Lect. 59, p. 4S2 to 488. See in the English Law Mag. for 
Feb. 1841, p. 27, a dissertation on what constitutes the true distinction 
and test between legal and equitable assets. See 2 White & Tudor’s Eq. 
Lead. Cases, p. 72 and note. 
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law ag.ainst him, either by a common judgment, or by 
a judgment upon a damtavit against him personally.^ 
But it is perhaps, more accurate to say, that legal assets 
are such as come into the hands and power of an exe¬ 
cutor or administrator, or such as he is intrusted with 
by law, rh-tute officii, to dispose of in the course of ad¬ 
ministration.® In other words, whatever an ^executor 
or administrator takes, qua executor or administrator, or 
in respect to his office, is to be considered as legal 
assets.® 

k 552. Equitable assets are, on the other hand, all 
assets which are chargeable with the payment of debts 
or legacies in Equity ; and which do not fall under the 
description of legal assets. They are called equitable 
assets, because, in obtaining payment out of them, they 
can be reached only by the aid and instrumentality of 


1 See Farres v. Newnharo, 4 T. Rep. C2I^ Whale v. Ronth, 4 T. Rep. 
625, note ; S. C. 4 Doug. II. 36. —In some cases, it is necessary to go 
into a Court of Equity, to enforce payment out of \vliat arc properly lega] 
assets. Thus, for instance, if there should be a lease for years, or a bond 
debt, or an annuity in a trustee’s name, belonging to the deceased, there, 
although a creditor could not come at it without thfi aid of a Court of 
Equity ; yet the assets would be treated as legal assets, and should be 
applied in the course of administration as such. Wilson r. Fielding, 2 
Vern. R. 763 ; The case of Sir Charles Cox’s Creditor’s, 2 P. Will. 342, 
343; 2 Fonbl. Eq. 13. 4, Pt. 2, ch. 2, ^ 1, note (/). So a term of years, 
taken in the name of A, in trust for B, is legal assets, although recover¬ 
able in Equity only. Ibid.; 3 P. Will. 312, 313, and Mr. Cox’s note (2); 
Hartwell v. Chifters, Ambler, R. 308, and Mr. Blunt’s note. By the 
Statute of Charles TL, ch. 3, the tru.sts of an inheritance in land are liable 
for the payment of bond debts, which make such trust estates legal assets 
although they can be enforced only in Equity. Sec 2 Freeman, Hep. 150, 
C. l5o ; 2 Fohbl. Eq. B. 4, Pt. 2, ch. 2, ^ 1, note (/); Moses u. Murga- 
troyd, 1 Johns. Ch. E. 119, 130. 

2 2 Fonbl. Eq. B. 4, Pt. 2, ch. 2,^1; I3ac. Abridg. ICxeculors and Ad¬ 
ministrators^ H.; 3 Wooddes. Lect. 59, p. 484 to 488. 

2 2 Fonbl. Eq. B. 4, Pt. 2, ch. 2, § 1, and note (e) ; Deg v. Deg, 2 P. 
Will. 416, and Mr. Cox’s note. 
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a Court of Equity.^ They are also called equitable for 
another reason; and that is, that the rules of distribu¬ 
tion by which they are governed, are different from 
those" of the distribution of legal assets. In general 
it may be said, that equitable assets are of two kinds; 
the first is, where assets are created such by the intent 
of the p^rty; the second is, where they result from 
the nature of the estate made chargeable. Thus, for 
instance, if a testator devises land to trustees, to sell 
for the payment of debts, the assets resulting from the 
execution of the trust, are equitable assets upon the 
plain intent of the testator, notwithstanding the trus¬ 
tees are also made his ei^ecutors, for,, by directing the 
sale to be for the payment of debts generally, he ex¬ 
cludes all preferences, and the property would not 
otherwise be liable to the payment of simple contract 
debts.^ The same principle applies, if the testator 
merely charges his lands with the payment of his 
debts."^ On the other hand, if the estate be of an equi¬ 
table nature, and be chargeable with debts, the fund 
is to bo deemed equitable assets, unless by some statute 
it is expressly made legal assets; for it cannot be 
reached except through the instrumentality of a Court 
of EquityAnd it may be laid down as a general 


^ 2 Fonbl. Eq. B. 4, Pt. 2, cli. 2, ^ 1, and notes (c), (/), {<j) ; Wilson 
t’. Eiel(lin<^, 2 Vern. 763; Gott v, Atkinson, Willes, R. 523, 524; I Madd. 
Ch. Pr. 473; Ram on Assets, ch. 27, p. 317; 3 Wooddes. Led. 59, p. 
486, 487. 

9 Lewin v. Oakley, 2 Atk. 50; Newton v. Rennet, 1 Cro. Ch. R. 136; 
Silk V. Prime, 1 Rro. Ch. R. 138, note ; Bailey v. Ekins, 7 Yes. 319; 
Shiphard v. Lutwidgfe, 8 Yes. 26, 30; Bentson v, Leroy, 4 Johns. Ch. R. 
651; Clay v. Willis, 1 B. & Cressw. 364; Barker v. May, 9 B. & 
Cressw. 489. 

3 Ibid. 

4 2 Fonbl. Eq. B. 4, Pt. 2, ch. 2, ^ 1, note (^). 
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principle, that every thing is considered as equitable 
assets, which the debtor has made subject to his debts 
generally, and which, without his act, would not have 
been subject to the payment of his debts generally.^ 

§ 552 a. Wherever real estate is by statute made lia¬ 
ble for the payment of the debts of the deceased, there 
it constitutes legal assets.® But, notwithstanding such 
provision, if the testator should by his will charge his 
real estate with his debt, there the real estate so charg¬ 
ed ivould be equitable assets.® 

§ 553. In the course of the administration of assets. 
Courts of Equity follow the same rules in regard to 
legal assets, which, are adopted by Courts of Law; and 
give the same piiority to the different classes of credi¬ 
tors, which is enjoyed at law; thus maintaining a prac¬ 
tical exposition of the maxim, scqnUur legcm.\ 

In the like manner. Courts of Equity recognize and 
enforce all antecedent liens, claims, and charges iu rem, 


* 2 Eoiibl. Eq. 15. 4yPt. 2, ch. 2, ^ 1, note (c) ; Ram on Assets, ch. 17, 
p. 317. — Til Silk V. Prime, 1 Prime, 1 Pro. Ch. R. 138, note, Lord Cam¬ 
den took notice of the early cases, which had decided, that where land is 
devised to be sold by executors, qua executors, or devised to executors, 
qua executors, to be sold for payment of debts, tho assets were purely 
legal (Co. Liu. 112 />, 113 «) ; and he added, “ 1 can hardly now suggest 
a case where the assets would be legal, but where the executor has a 
naked power to sell, executor.*^ -See, also, Girling Leo, 1 Vcrri. 
R. 63, and Raithby’s notes. It is questionable, whether, even in this 
latter case, the assets would now be held to be legal. Sec Bark(3r May, 
9 B. & Cressw. 489, 493; Pascball v. Ketterich, Dyer, R. 151 7 j - Anon. 
Dye”, R. 264 i; Bac. Abridg. Leqncy^ M.; 2 Fonbl. B. 4, Pt. 2, ch. 
2, § 1, note (c) ; Deg r. Deg, 2 P. Will. 410, Cox’s note. 

2 Goodchild v. Ferret, 5 Beav. R. 398. 

3 Charlton v, Wright, 12 Simons, R. 274. 

4 See 2 Fonbl. Eq. B. ‘4, Pt, 2, ch. 2, ^ 1, 2 ; Wride v, Clarke, 1 Dick. 
R. 382 ; Averell v. Loucks, 6' Barbour, S. C. R, 478; Morrice v. Bank 
of England, Cas. Temp. Talb. 220, 221, 
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existing upon the property according to their priori¬ 
ties; whether these charges are op a legal, or of an 
equitable nature, and whether the assets are legal or 
equitable.^ 

§ 554. But in regard to equitable assets, (subject to 
the exception already stated,) Courts of Equity in the 
actual administration of them, adopt very different 
rules from those adopted in Courts of Law in the ad¬ 
ministration of legal assets. Thus, in Equity, it is a 
general rule that equitable assets shall be distributed 
equally, and pari passu, among’all the creditors, with¬ 
out any reference to the priority or dignity of the 
debts; for Courts of Equity regard all debts in con¬ 
science as equal natiiraU, and equally, entitled to be 
paid; and here they follow their own favorite- maxim 
that equality is Equity; JEipdtas est quasi (pquaUtaa^ 
And if the fund falls short, all the creditors q|e re¬ 
quired to abate in proportion.® ' 

k 555. It frequently happens, also, that lands and 
other property, not strictly legal assets, are charged 
not only with the payment of debts, but also with the^* 
payment of legacies. In that case,‘all the legatees 


1 Freemanult r. Dedire. 1 P. Will, 420 ; Finch v, Earl of Wkehelsea, 
1 P. Will 277, 278; Buigh v. fhr&ncis, 1 Eq. Abridgr. 320, PI. 1; Girl¬ 
ing v, Lee, 1 Vern. 63, and Rau^hy’s notes; Plunket Pensrm, 2 Aik. 
290 ; Pope e. Gwmn, 8 Ves. 28, note; Morgan v, Sherrard, I Vern. 273 ; 
Cole V Warden, I Vern 410, and note; Wilson v. Fielding, 2 Vetn, 
763, 7H4 ; Foly's case, 2 Freem. R. 49; Wnde v, Clarke, 1 Dick. R. 
382 ; Sharpe u Earl of Scarborough, 4 V^s. 5]8. 

2 Co. Litt 24 , Hixam v. Wiiham, I Cas. Ch. 248 ; Gott v. AtkinsOi^ 

WiHea, R 521 ; Turner v Turner, 1 Jao. & Walk. 45; Creditors of Shr 
Charles Cox, 3 P. Will. 343, 314; Dog v. Deg, 2 P. WilK 41^44^; 
Wnde V Clarke, 1 Dick. 382 ; Morrico v. Bank of England, Cas. Temg# 
Talb. 220 ; Wilson v. Paul, 8 Sun. R. 63. * t ^ 

3 Plixain V. Wiiham, 1 Freem. R. 801 ; S. C. 1 Ch. Caa, 248; % 

Deg, 2 P. Will. 412; Wnde v. Clarke, 1 Dick. 382; Foly'a 2 

EQ. — JUB. VOL. I. 54 i 
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take, jWi passu; and if the equitable assets (after pay¬ 
ment of the debts) are not sufficient to pay all the 
legacies, the legatees are all required to abate in pro¬ 
portion, unless some priority is specially given by the 
testator to particular legatees; for, primd facie, the 
testator must be presumed to intend that all his lega¬ 
cies shall be equally paid.* But, suppose the case to 
be, that the equitable assets are suffieient to pay all the 
debts; but, after such payment, not sufficient to pay 
any of the legacies; and the property is charged with 
the payment of both debts and legacies. In such a 
conflict of rights, the question must arise, whether the 
creditors and legatees are to. share in proportion, pari 
passu; or the creditors are to enjoy a priority of satis¬ 
faction out of the equitable assets. This was formerly 
a matter of no inconsiderable doubt; and it was con- 
tendq^l with much apparent strength of reasoning that, 
as both creditors and legatees, in such a case, take out 
of the fund by the bounty of the testator, and not of 
strict right, they ought to share in proportion, pari 
passu. After some struggle in the Courts of Equity 
upon this point,® it is at length settled that, although 


Freem. 49; Wool?tonecroft v. Long*, 2 Freem. R. 175; S. C. 2 Eq 
Abndg. 459; 1 Cas. Ch. 32; 3 Ch. Rep. 12. —The Civil Law, like the 
Common Law, had different olasses of debts, to which is annexed different 
privileges, or priorities, founded, mdeed, Upon principles more general and 
more sound than those of the Common Law, in its classification. There 
were in the Civil Law three orders of creditors. (1 ) Those who go be¬ 
fore all others, and take priority among themselves according to the dis¬ 
tinctions of their privileges. (2.) Those who have mortgages, and rank 
after the privileged creditors according to the dates of their respective 
mortgages. (3.) Those who are creditors by bonds, or others who have 
only pCTsonal actions, (the two first have hens or privileges, m rem,) and 
who come in therefore, together, and share equally in proportion to their 
debts. 1 Domat, fi. S, tit. 1,^5, and especially, art. 34. 

1 Brown t. Brown, 1 Keen, R. 275. 

^ See Anon. 2 Vera. 133; Hixam v. Wilham, 1 Cas. Ch. 248; S. C 
1 Freem. R. 305; Anon. 2 Vein. 405; Walker v. Meager, 2 P. Will. 550. 
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as between themselves, in regard to equitable assets, 
the creditors are all equal, and are to share in propoy?. 
tion, pari pasm ’f yet, as between them and legatees, 
the creditors are entitled to a priority and preference; 
and that legatees are to take nothing until the debts 
ftte all paid. - 

§ 656. The ground of this decision i^ that it is the 
duty of every man to be just, before he is generous; 
and no one can well doubt the moral obligation > of 
every man to provide for the payment of all his debts. 
The presumption, therefore, in the absence of all other 
words, showing a different intent, (which intent would 
in such a case still prevail,) is, that a testator means to 
provide first, for the discharge of his moral duties, and 
next, for the objects of his bounty, and not to confound 
the one with the other. For, otherwise,-the testator 
would, in truth, and in foro conscimiia, be disposing of 
another’s debt, and not making gifts vltra m 
The good sense of this latter reasoning can scarcely 
escape observation. It proceeds upon the just and be¬ 
nignant interpretation of the intention of the party to' 
fulfil his moral obligations in the just order, which nat¬ 
ural law would assign to them. 

$ 557. In cases where the assets''are partly legal, 
and partly equitable. Courts of Equity will not interfere 
to take away the legal preference of any creditors to 
the legal assets. But, if any creditor has been partly 
paid out of the legal assets by insisting on his prefer¬ 
ence, and he seeks satisfaction of the residue of his 


1 Hixam v» Witham, 1 Cas. Cb. 258 ; S. C. 1 Freem. R. 305; Walker 
V, Meager, 2 P. Will. 551, 552 ; S. C. Moseley, R. 204 ; Petre p. Bruen, 
cited ibid; Greaves v, Powell, 2 Vern. R. 248, and Mr. Raitbby^S nple 
(2) ; 1 Eq, Abridg. 141, PL 3 ; Kidney v, Coussmaker, 12 Ves, 154. 
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debt out of the equitable assets, he will be postponed, 
till all the other creditors, not possessing such a prefer¬ 
ence, have received out of such equitable assets an 
equal proportion of their respecfive debts.^ This doc¬ 
trine is founded upon, and flows from ;|,hat which ^e 
have been already considering, that in natural justice 
and conscience all debts are' equal; that the debtor 
himself is equally bound to satisfy them all; ^ and that 
equality is Equity. When, therefore, a Qourt of Equity 
is called upon to assist a creditor, it has a right to in¬ 
sist, before relief is granted, that he who seeks Equity 
shall do Equity ; that he shall not make use of the law 
in his own favor to exclude Equity, and at the same time 
insist that Equity shall aid ‘the defects of the law, to 
the injury of equally meritorious claimants. The usual 
decree in cases of this sort is, that “If any of the cre¬ 
ditors by specialty have exhausted (or shall exhaust) 
any part of the testator’s personal estate in satisfaction 
of their debts, then they are not to come upon or re¬ 
ceive any farther satisfaction out of the testator’s real 
•estate (or other equitable assets) until the other credit¬ 
ors shall thereout be made up equal with them.” ’ This 
is sometimes called marshalling the assets.'* But that 
appellation more appropriately belongs (as we shall im¬ 
mediately see) to another mode of equitable interfer¬ 
ence. The present is rather an exercise of equitable 


1 Sheppard v, Kent, 2 Vem. R. 485 ; Deg* v. Deg, 3 P. Will. 417; 
Haslfcwood V. Pope, 3 P. Will.323 ; Morrice v. Bank of England, Cas. 
Temp. Talb. 220, 2 Fonbl. Eq. B. 4, Pi, 2, ch. 2, ^ 1. 

2 Morrice v. Bank of En^Hand, Cas. Temp. Talb. 219, 220, 221; 2 
Fonbl. Eq. B. 4, Pt. 2, ch. 2, ^ 1. 

3 Plunket V. Penson, 2 Aik. 294 ; Wride v. Clarke, 1 Dick. R. 382. 

4 See Aldrich v. Cooper, 8 Ves. 388, 394. 
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jurisdiction in refusing relief, unless upon the terms of 
doing Equity. • 

§ 558. In the nex| place, as to marshalling assets 
(strictly so called) in the course of administration.^ 
In the sense nf lexicographers, to marshal is to arrange 
dr rank in order; and in this sense, the marshalling of 
assets would be, to arrange or rank assets in the due 
order of administration. This primary sense of the 
language has been transferred into the vocabulary of 
Courts of Equity; and has there received a somewhat 
peculiar and technical sense, although still german to 
its original signification. In the sense of Courts of 
Equity, the marshalling*of assets is such an arrange¬ 
ment of the different funds under administration as 
shall enable all the parties, having equities thereon, to 
receive their due proportions, notwithstanding any in¬ 
tervening interests, liens, pr other claims of particular 
persons to prior satisfaction out of a portion of these 
funds.* Thus, where there exist two or more funds, 
and there are several claimants against them, and at 
law one of the parties may resort to either fund for 
satisfaction, but the others can come upon one only; 
there, Courts of Equity exercise the authority to mar¬ 
shal (as it is called) the funds, and by this means 
enable the parties whose remedy at law is confined to 
one fund only, to receive due satisfaction.* The gene- 


' Aldrich v. Cooper, 8 Yes. 388, 394; Post, ^ 633 to 643. 

2 See 3 Wooddea. Lect. 59, p. 488, 489; Post, ^ 633 to 642. 

3 I Madd. Ch. Pr. 499; Ram on Assets, ch. 28, ^ I, p. 829 ; Aldrich. 
V. Cooper, 8 Yes. 388, 308 ; Lanoj^ v, Duke of Athol, 2 Atk. 446; In re 
Cornwall, 2 C. & L. 131; S. C. 3 Dru. & War. 173 ; Attorney-General 
V, Tyndall, Ambl. R, 614 ; 5 Fonbl. Eq. B. 3, ch. 2, ^ 6 ; Selby v. Selby, 
4 Ross. R. 336, 341. See the Reporter’s Note to Phillips v. Parker, 
1 Tamlyn,R. 136, 143. 
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ral principlo upon which Courts of Equity interfere in 
these cases is, that, without such interference, he who 
has a title to the double fund, would possess an unrea¬ 
sonable power of defeating the ^aimauts upon either 
fund, by taking his satisfaction out of thp other, to the 
exclusion of them. So that in fact, it Wjgaild be entire¬ 
ly in his election, whether they should receive any 
satisfaction of not. Now, Courts of Equity treat such 
an exercise of power as wholly unjust apd unconscien- 
tious; and therefore will interfere, not, indeed, to mo¬ 
dify or absolutely to destroy the power, but to prevent 
it from being made an instrument of caprice, injustice, 
or imposition. Equity, in affording redress in such 
cases, does little more than apply the maxim, Nono ex 
alierius ddrimexAo fieri debet locvplelior} 

§ 559. And this principle is by no means confined to 
the adraiiflstration of assets;^but it is applied to a vast 
variety of other cases (as we shall hereafter see); as 
for instance, to cases of two mortgages, where one 
covers two estates, and the other but one j to cases of. 
extents by the Crown; and indeed, to cases of double 
securities generally. Itimay be laid down as the ge¬ 
neral rule of the Courts of Equity in cases of this sort, 
that, if a creditor has two funds, he shall take his 
satisfiiction (if he may) out of that fund, upon which 
another creditor has no lien; and the like rule is ap- 


1 2 Fonbl. Eq. B. 3, ch. 2, ^ 6, and note (i). Sec Mills v. Eden, 10 
Mod. m ); Ante, ^ 327, 499 ; Pusi, ^ 633 to 642. 

3 1 Madd. Ch. Pr. 202, 203; Lanoy r. Duke of Athol, 2 Aik. 440 ; 
Aldrich v. Cooper, 8 Ves. 382, 388; Cornwall, in re, 2 C. & L. 131; 3 
Bru. & War. 173; KempeY;. AnliH, 2 Bro. Ch. R. 11; Wrij;ht v. Simp.* 
son, 6 Ves. 714 ; 2 Fonbl. Eq. B. 3, ch, 2, ^ 6 ; Ante, i 327, 499 ; Post, 
i 633, 638, 642. 
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# # ' 
plied to other persons striding in a similar predicar 

ment.' ’ 

§ 560. But^thoagh the rule is so general, yet it iS 
not to be understood without some qualifications. It 
is never applied except where it can be done without in- 
jiistice to thCfCreditor, or other party in interest, having 
a title to the double fund, and also without injustice to 
the common debtor.* Nor is it applied in favor of per¬ 
sons who are not common creditors of the same com¬ 
mon debtor, except upon some special Equity. Thus, 
a creditor of A. has no right, unless some peculiar 
Equity intervenes, to insist that a creditor of A. and 
B. shall proceed against‘B.’s estate alone for the satis¬ 
faction of this debt, so that he may thereby receive a 
greater dividend from A.’s estate.® So, where a cre¬ 
ditor is a creditor upon two estates for the same debt, 
he will bo entitled to rqceive dividends to the full 
amount from both estates, until he has been fully satis¬ 
fied for his debt; for lus title in such a case is not to 
be made to yield in favor of either estate, or the cre¬ 
ditors of either to his own prejudice.^ It has, indeed, 
been said by Lord Hardwicke, that Courts of Equity 
have no right to marshal the assets of a person who is 


1 Lanoy v. Athol, 2 Atk. 440 ; Colchester v. Stamford, 9 Freem. R, 
1*24 ; Lacam v. Merlins, 1 Ves. 312; E.k parte Kendall, 17 Ves. 514, 5*20; 
Aldrich v. Cooper, 8 Ves. 388, 305 ; Trimmer v. Bayne, 9 Ves. 210, 211; 
Rumhold V, Rumbold, 3 Ves. fil; Dorr v, Shaw^, 4 Johns. Cli. R. 17; 
Cheest'borourjh v. Millard, 1 Johns. Ch. R. 4l2; Greenwood v, Taylor, I 
Russell & Myine, 185 ; GWynne v. F^dwards, 2 Russ. R. 289, n ; Bute v. 
Cunninghame, 2 Russ. R. 275 ; Boazma v. Johnston, 3 Sim. R, 377; 
Ante, ^ 327, 409; Tost, ^ 633, 638, 642. 

2 See Earl of Clarendon ». Barham, i Young^e Coll. N. R, 688, 709. 

3 Ex parte Kendall, 17 Ves. 514, 620; Post, ^ 642 to 646. 

4 Bonso V. Cox, 6 Beav. R. 84. 
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alive; but only the real and personal assets of a person 
deceased; for the assets are not subject to the jurisdic¬ 
tion of Equity until his death.^ But ;^s language is 
to be understood with reference to the ease in which it 
was spoken; for there is no doubt, that ^ere may be a 
marshalling of the real and personal aiiBsets of living 
persons under partibular circumstances, Hvhere peculiar 
Equities attach^upon the one, or the other; although 
such cases a,re very rare.® 

§ 561. The rule of Courts of Equity, in marshalling 
assets in the course of administration is, that every 
claimant upon the assets of a deceased person shall be 
satisfied, as far as siich assets ean, by any arrangement 
consistent with the nature of their respective claims, be 
applied in satisfiiction thereof. * The rule must neces¬ 
sarily in its application to the actual circumstances of 
different cases, admit, nay, must require, very different 
modifications of relief It may be illustrated by the 
suggestion of a few cases, which present its application 
in a clear view, and show the limitations belonging to it. 

§ 562. In the first place, if a specialty creditor, whose 
debt is a lien on the real estate, receive satisfaction out 
of the personal assets of the deceased, a simple con¬ 
tract creditor, (who has no claim except upon those 
personal assets,) shall in Equity stand in the place of 
the specialty creditor against the real assets, so far as 


> Xacam v. Mertins, 1 Yes. 312. 

2 See Ex parte Kendall, 17 Ves. 514 ; Aldrich v. Cooper, 8 Ves. 388, 
389,394 ; Dorr v, Shaw, 4 Johns. Ch. R. 17 ; Sneed v. Lord Culpepper, 
2 Eq. Abridg. 255, 200. 

3 See Clifton v. Burt, LP. Will. 679, Mr. Cox’s valuable note, (1), 
from which I have Tree! j drawn ; 2 Fonbl. Eq. B. 3, ch. 2, $ 6 ; Post, 
^ 633, note. 
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the latter -shall haTO exhausted the personal assets in 
payment of his debts, and no farther.^ But the Court 
will not in of this sort, extend the relief to cre¬ 
ditors farther ^an the nitture of the contract will jus¬ 
tify it. - Thl^fore, it must be a specialty creditor of 
the person, assets are in question ;'such a one as 
might have a'tremedy against both the real and per¬ 
sonal estate of the deceased debtor, or against either of 
them. For it is not every specialty creditor in whose 
place the simple contract creditors can como to affect 
the real assets. If the specialty creditor himself can¬ 
not affect the real estate, as, if the heirs are not bound 
by the specialty; or if there is no personal covenant 
binding the party to pay; or if the creditors are not 
creditors of the same person, and have not any-demand 
against both funds, as.being the property of the same 
person; in these and the like cases, there is no ground 
for the interposition of Courts of Equity.* 

§ 563. On the other hand, if a specialty creditor, 
having a right to resort to two funds, has not as yet 
recei.ved satisfaction out of either, a Court of Equity 
Avill interfere, and either throw him for satisfaction 
upon the fund, which Can he affected by him only, to 
the intent that the cither fund shall be clear for him, 
who can have access to the latter only;" or it will put 


1 Anon. 2 Ch. Cas. 4; Sagiitary v. Hyde, 1 Vern. 455; Neave v. Al- 
dorton, 1 Eq. Abridg. 144 ; Gallon v. Hancock^ 2 Aik. 436 ; Clifiop v. 
Burt, I P. Will. 679, Cox’s note (1); Cheeseborougli v. Millard, 1 Johns. 
Ch. R. 413. 

3 Lacam i\ Merlins, ] Ved. 319, 313; AMrich v. Cooper, 8 Vcs. 388^ 
389, 390, 394 ; Ex parte Kendall, 17 Ves. 620. 

3 Sagitiary v. Hyde, 1 Vern. 455 ; Lanoy'r. Duke of AihM, 9 Atfes 
446; Pollexfen v. Moore, 3 Aik. 272; AUorney*General ti. Tyndjail^ 
Ambler, K. 615. See ttproule r. Pryor, 8 Sim. 189. 
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the creditor to his election between the one- fund and 
the other. And, if the creditor resorts to the fund, 
upon wluch alone the other party has «ny security, it 
will decree satisfaction jwo iardo to the latter out of 
the other fund.* The usual decree in such cases is, 
that. “ In case any of the specialty creditors shall ex¬ 
haust any part of the personal estate, then the simple 
contract creditors are to stand in their place, and re¬ 
ceive a satisfaction joro iando out of” the. real assets.® 

§ 664. The same principle applies to the case of a 
mortgagee, who exhausts the personal estate in the 
payment of his debt. In such a case, the simple con¬ 
tract creditors will be allowed* to stand in the place of 
the mortgagee, in regard to the real estate bound by 
the mortgage.3 And, where the personal assets have 
been so applied in discharge of,a mortgage, the sim¬ 
ple contract creditors may, in furtherance of the same 
principle, compel the heir to refund so much of the 
personal assets as have been applied to pay off^the 
mortgage.^ 

^ 664 fit. It was formerly doubted whether the 
same principle applied to the case of a vendor of an 
estate, whose unpaid^ purchase-money was, after the 
death of the purchaser, paid out of his personal estate. 

*But it is now settled that, in such a case, the simple 
contract creditors of the purchaser shall stand in* the 


kAldrich u. Cooper, 8 Ves. 389, 394, 305 ; Trimmer v. Bayne, 9 Ves. 
210 , 211 . 

3 Westfaling v. Westfaling, 3 Aik, 467; Davies v. Topp, 1 Bro. Ch. 
R, 526; Ante, ^ 557-> 

3 Aldrich v. Cooper, 8 Ves. 388, 395, 306 ; Lntkins v, Leigh, Cas. 
Temp. Talb. 53; Wilson' i?. Fielding, 2 Vern. 763; Selby v, Selby, 4 
Rnss. 336,341. 

^ Wilson V, Fielding, 2 Vern. 763. 
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placo of the vendor, with respect to hi$ lien on the 
estate so sold, against the devisee, as well as against 
the heir of the^awe estate. For the established rule 
being that eiin|de eontraot ereditei® as against a 
devisee, to .stand in the place of specialty .creditors, 
who have eixausted the pe;:sonal assets, beeause the 
specialty creditor Bad the t^o funds ofreal and pe^ 
sonal estate to resort to; by analogy, the aii*“ide coir- 
tract creditors ought to be entitled to stand ha place 
of the vendwr against the devisees, because the vendor 
has equally a charge upon the double fund of real and 
personal estate. Indeed, if the charge or lien of 
vendor is to be considered in the same manner as if it 
were secured by mortgage, or in the nature of a mort¬ 
gage, (as it well may be,) the principle above stated 
would clearly apply in favor of the simple contract 
creditors.* 

§ 565. In general, legatees are entitled to the same 
equities where the personal estate is exhausted by 
specialty creditors; for they«would otherwise be .with; 
out any means of receiving the bounty of the testator.** 
They are, therefore, permitted to stand in the place 
of the specialty creditors againjt the real assets de¬ 
scended to the heir.3 So they are, permitted, iir like 


1 Selby V. Selby, 4 Russ. R. 336, 340, 341 ; Trimmer v. Bayne, 9 Ves. 
209. But see Pollexfen v. Moore, 3 Atk. 273, which is said in Sproule 
V. Pryor, 8 Sim. R. 189, to be overruled. The same rule is now applied 
in favor of legatees. Sproule v» Pryor, 8 Sim. R. 189. 

2 Arnold w. Chapman, 1 Ves. 110 ; Mogg v. Hodges, 2 Ves. 61; Aid- 
rich V, Cooper, 8 Ves. 396; Lomas v. Wright, 3 Mylne & Keen, 78?0, 
775. 

3 Herne v. Meyrick, 1 P. Will. 201, 202; *Cu1pepper v. AstoOi 

. Cas. 117; Bowaman w. Reeve, Free. Ch. 678 ; Tipping Tipping, 1 P. 
Will. 729, 730 ; Clifton v. Burt, 1 P. Will. 679, Cox^s note ; Fehhdulhet 
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manner to stand in the place of a mortgagee, who 
has exhausted the personal estate in paying this mort¬ 
gage/ And their Equity will prevail, not only in case 
where the mortgaged premises have descended to the 
heir at law; but also where they have,, been devised 
to a devisee, who is to take, subject to the mortgage.® 
But their Equity will not generally prevail against a 
devisee of t )e real estate not mortgaged, whether he 
he a specific or a residuary devisee j for ho also takes 
by the bduuty of the testator; and between persons, 
equally taking by the bounty of the testator, Equity 
will not interfere, unless the testator has clearly 
show’n some ground'of preference or priority of the one 
over the other.® So that there is a distinction between 
the cii.se where the estate is devised, and there are 
speciiilty creditors, and the case where it is devised, 
and there is a mortgage on it. In the hitter case, the 
legatees stand in the place of, the’mortgagee, if ho 
exhausts the personal assets ; in the former ciise, they 
do not stand in the place of the specialty cieditors. 


V. Passavant, 1 Dink. R. 253 ; Pollexfen v. Moore, 3 Atk. 272; Wythe 
D. Hermiker, 2 Mylne & Keen, 615,'616 ; Selby v. Selby, 4 Russ. 336, 
341 ; Lomas v. Wright, 2 Mylne & Keen, 769. But see Young r. Ilas- 
iSard, 1 Jones & L. R.466; Tombs v» Roch, 2 Collyer, R. 490; Gervis v. 
Gervis, 14 Si in. 651. ‘‘ 

1 Lulkins r. Leigh, Gas. Temp. Talb. 53 ; Forrester v. Lrigh, Amhl. 
R. 171 ; Selby if. Selby, 4 Russ. R. 336, 341 ; Sproulo v, Pryor, 8 Sim. 
R. 189. 

^ Lutkins v. Leigh, Caa. Temp. Talb. 53, 54; Forrester v. Leigh, 
AmM. R. 171; Norris v. Norris, 2 Dick. 542 ; Wythe i\ Hennikcr, 2 
Mylne & Keen, 614 ; Selby v. Selby, 4 Russ. 336, 340, 311. 

3 Glifion Burt, 1 P. Will.,679, 680, and Cox’s note; Ilaslewood ». 
Pope, 3 P. Will. 322, 324; Scott v. Scott, AmbJ. R. 383 ; S. C. 1 Eden, 
R. 458; Forrester Leigli, Ambler, 171 ; Aldrich v. Cooper, 8 Ves. 
396,397. Such ; preference or priority may be shown in various ways. ^ 
Thus, if real estate is devised for, or subject to the payment of debts, if 
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The reason assigned is, that a specialty debt is no lien 
on land in the hands .of the obligor,«)r his fieir, on devi¬ 
see. But a mortgage is a lien, and an estate in the 
land.- *By a devise of land mortgaged, nothing passes' 
but the equity of redemption, if it is a mortgage in 
fee; if it is for years, the reversion and equity of 
redemption pass.^ 

§ 566. In like manner, where lands are sul^eetcd to 
the payment of all debts, legatees are peni^ted to 
stand in regard to such lands, in the place of simple 
contract creditors, who have come upon the personal 
estate, and exhausted it so far as to prevent a satisfac¬ 
tion of their legacies.® So, where legacies given by a 


the personal estate is exhausted in payment of debts, the legatees will 
stand in the place of creditors on the real assets, S FonbJ. Eq. B. 3, ch. 
2, ^ 7, note (/c) ; Foster Cook, 3 Bro. Cli. li. 347 ; Haslewood y. Pope, 

3 P. Will. 323 ; Aldrich v. Cooper, 8 Ves. 396, 397. Such preference or 
priority may also be rebutted by circumstances. Thus, it has been said 
that there is no rule, that where real and personal estate is charged with 
the payment of debts, and the residue is given to a legatee or children, 
the Court would in such case turn the charge on the real estate, to give 
the whole personal estate to the legatee. Arnold v. Chapman, 1 Ves. 110- 
Sce also Wythe v. Ilenniker, 2 Mylne & Keen, 635, 644, 645; Lomas v. 
Wright, 2 Mylne & Keen, 769. In this lasf'case, ,it was held that credit¬ 
ors by specialty, who arc mere volunteers, are not entitled to compete 
with creditors on simple contract for a valuable consideration. But, as ^ 
against the devisees, they have a right to stand in the place of the mort¬ 
gagees, who have exhausted the fund provided by the testator for the pay¬ 
ment of debts. 

1 Forrester v. Leigh, Ambl. R. 171, 174. l^ee also Lutkins w. Leigh, 
Cas. Temp. Talb. 53; 2 Fonbl. Eq. B. 3, ch. 2, ^ 7, and note (k ); Aid- 
rich V. Cooper, 8 Ves. 396, 397. This distinction between the heir and 
the devisee, makes it very important, in many cases, to ascertain whether 
under a will an heir takes by descent or by purchase. See Heme v. 
Meyrick, 1 P. Will. 2(Jl; Scott v. Scott, 1 Eden,R. 458 ; S, C. Ambl. R. 
383; Clifton v. Burt, 1 P. Will. 678, 679, Cox’sTnote (1). 

2 Clifton V, Burt, 1 P. Will. 678, 679, and Cox’s note ; Haselwood v. 
Pope, 3 P. Will. 323. 
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will are charged on real estate, but legacies by a codi. 
cil are not; the foimer legatees will be compelled to 
resort to the'" real assets if there is a deficiency of the 
personal assets to saftisfy both.^ • 

§ 566 a. Upon analogous grounds, if a specific le¬ 
gacy is pledged by the testator, the specific legatee is 
entitled to have his specific legacy redeemed; and if 
the executor fail to perform lhat duty, the specific lega¬ 
tee is entitled to compensation, to the amount of the 
legacy, out of the general assets of the testator. So 
if, a specific legacy is incumbered with a mortgage or 
other charge, the specific legatee is entitled to have it 
paid otf by the executor out of the general assets of 
the testator; and if that be not done, he is eu titled to 
stand in the same situation as if the duty of the exe¬ 
cutor had been faithfully performed. Indeed, the same 
principle applies to specific legatees as to devisees, in 
respect to the redemption of the sflbject-mattcr of the 
gift out of the general assets of the testator.^ 

§ 5G7. The doctrine adopted in all these cases, of 
allowing one creditor to stand in the place of another, 
having two funds to resort to, and electing to take sa¬ 
tisfaction out of one, to which alone another creditor 
can resort, was probably transferred from tho Civil Law 
into Equity Jurisprudence. It is certainly founded in 
principles of natural justice; and it early worked its 
way, under the title of substitution, into the Civil Law, 
where it was applieM in a very large and liberal man- 


1 Hyde V, Hyde, 3 Ch. Kep. 155 ; Masters v. Masters, 1 P. Will. 422 ; 
Bligh u. Earl of Darnley,*2 P. Will, 620 ; Clifton i\ Burt, 1 P. Will. 679 
Cox’s note; Norman v. Morrill, 4 Ves. 769. 

2 Knight v. Davis, 3 Mylne & K. 358, 361. 
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ner. But upon this subject we shall have occasion to 
speak hereafter in another place.^ * % 

§ 568. There are other cases in which Ifehe marshal¬ 
ling of assets is in like manner enforced in Courts of 
Equity; as, for instance, in favor of the widow of a 
person deceased. After the death of the husband, his 
creditors cannot take his widow’s necessary apparel in 
satisfaction of their debts.* With this exertion, a 
widow’s paraphernalia are generally subject to^i^e pay¬ 
ment of the debts of her husbhndi® But, itt )wbr of 
the widow, and to preserve her paraphernalia. Courts 
of Equity will interfere, by turning creditors, entitled 
to proceed against real assets or funds, over to these 
assets and funds for satisfaction. And if the paraphe®- 
nalia have been actually taken by creditors in satisfac¬ 
tion of their debts, the widow will be allowed to stand 
in their place, and the assets will be marshalled so as to 
give her p compensation fro ianto* 

§ 509. In speaking of the marshalling of assets in 
cases of legacies, whether specific or residuary, (when 
the latter are entitled to the benefit,) it must be under¬ 
stood that the legacies are to private persons, taking 
for their own benefit, and not legacies for charity, either 
directly or through the instrumentality of a trustee or 
legatee. In general, legacies of personal property to 


> See Checseborough v. Millard, 1 Johns. Ch. R. 412, 413, and Ante, 
^ 494, on ihc subject of contribution between sureties. Post, ^ 635, 636, 
637. 

2 2 Black. Comm. 436; Noy’s Maxims, ch. 49 ; Townshend v, Wind¬ 
ham, 2 Ves. 7. 

3 Ram on Assets, ch. 10, $ 1 ; 2 Black. Comm. 436; Toller on Exe¬ 
cutors, B. 3, ch. 8 , p. 421, 422, 423. 

4 Ram on Assets, ch. 18, p. 353, 354, and the cases there cited; Aid- 
rich t\ Cooper, 8 Ves. 397 ; Tncledon v, Norllicote, 3 Atk. R. 438. 
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charitable uses, are valid in point of law. But, since 
the Statute of 9th George, II., ch. 36, in England, lega¬ 
cies or bequSsts by will to charitable uses, payable out 
of real estate, or charged on .real estate, or to arise 
from the sale of real estate, are utterly void. And 
Courts of Equity, following out the intent and object 
of the Statute, have refused to interfere in favor of le¬ 
gatees of personal property for charity, by marshalling 
assets for this purpose in any case whatever; as, by 
throwing the debts or' legacies on real assets for pay- 
’ment; or, by allowing the charity legatees to stand in 
the place of any creditor or legatee, ivho has exhausted 
the personal estate, against the real assets.^ 

§ 570. Hitherto we have been speaking of marshal¬ 
ling assets in favor of creditors, legatees, or widows. 
But it is not to be understood that these are the only 
persons entitled to the benefit of this wholesome doc¬ 
trine of Courts of Equity. Heirs at law and devisees 
are, in a great variety of cases, entitled to the protec¬ 
tion of it. Thus, for instance, if can heir or devisee of 
real estate is sued by a bond creditor, he may, in many 
cases, be entitled to stand in the place of such specialty 
creditor against the personal estfite of the deceased tes¬ 
tator or intestate.® 

§ 571. In order more fully to comprehend the na¬ 
ture and limitations of this doctrine, it is necessary to 


* Ram on Assets, ch. 18,^ 3, p. 346 to 353 ; Mogg v. Hodges, 2 Ves. 
52 ; Attorney-General v. Tyndall, Ambl. R. 614 ; S. C. 2 Eden, R. 207 ; 
Clifton p. Burt, 1 P.‘Will. 670, Cox’s note ; Ridges v. Morrison, 1 Cox, 
R. 189 ; Toller on Executors, B. 3, ch. 8, p. 423 ; Attorney-General v. 
Winchelsea, 3 Bro. Ch. R*. 380, and Belt’s note (3); Allorney-General 
u, Hurst, 2 Cox, R. 364 ; Post, 2 Eq. Jurisp. ^ 1180. 

2 Mogg r. Hodges, 2 Ves. 52 ; Galton v. Hancock, 2 Atk. 424, 425. 
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state, that in the view of Courts of Equity, the per¬ 
sonal estate of the deceased constitutes the primary and 
natural fund for the payment of his deb]^; and they 
will direct it to be applied in the first instance to that 
purpose, unless, from the will of the deceased or fropi 
some other controlling equities, it is clear that it ought 
not to be so applied.* But, in the order of satisfaction 
out of the personal estate of the deceased, if it is not 
sufficient for all purposes, creditors are prefenE(|d to le¬ 
gatees; specific legatees are preferred to the heir and 
devisee of the real estate, charged with specialties, oi^ 
with the payment of debts;® and specific legacies are 
liable to be applied in payment of specialty debts in 
priority to real estate devised; ® the devisee of mortga¬ 
ged premises is preferred to the heir at law of de¬ 
scended estates; * and d fortiori, the devisee of premi¬ 
ses not mortgaged is preferred to the heir at law.® In 
case unincumbered lands and mortgaged lands are 
both specifically devised, but expressly after the pay¬ 
ment of all debts, they are to contribute proportionally 


1 See Co. Litt. 208 Butler's note, 106. 

2 2 Fonbl. Eq. 13. 3, cli. 2 , ^ 3, 4 , 6 , and notes (e), (/), ( 5 -), (A); Cope 
%\ Cope, 2 Salk. 449. 

3 Cornwall v, Cornwall, 12 Sim. 298. [But see Tombs v. Roch, 2 

Collyer, R. 490, where It was held that the amount necessary to complete 
the payment of the specialty debts must be contributed ratably by the spe¬ 
cific leg^atees and devisees. See also Gervis r. Gervis, 14 Sim. 654, where 
Cornwall v. Cornwall, was overruled.] * 

4 Toller on Executors, B. 3, ch. 8 , p. 418; Ilowell r. Price, 1 P. Will. 
294. Mr. Cox’s note ; Cope v. Cope, 2 Safk. 449, Mr. Evans’s note. 
Lord Hardwicke at first decided otherwise in Galton r. Hancock, 2 Atk. 
424, hut afterwards altered his opinion ; Id. 2 Atk. 430. 

5 Chaplin v, Chaplin, 3 P. Will. 364; DavjCs v\ Topp, 1 Bro. Ch. R. 
524; Mannings v. Spooner, 3 Ves. 114 ; Livingston v. Newkirk, 3 Johns. 
Ch. R. 319 ; 2 Ponbl. Eq. B. 3, ch. 2 , ^ 3, 4, 5, and notes. 
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in discharge of the mortgage.’ Where the equities of 
the legatees and devisees are equal, which (ns we have 
seen) is sometimes the case, Courts of Equity remain 
neutral, and silently suffer the law to prevail.® But, 
where the personal assets are huiHcient to pay all the 
debts and legacies and other charges, there the heir or 
devisee, who has been compelled to pay any debt or 
incumbrance of his ancestor or testator, binding upon 
him, is, entitled (unless there be some other Equity, 
which repels the claim) to have the debt paid out of 
^the personal assets, in preference to the residuary lega¬ 
tees -or distributees. Thus, for instance, if a specialty 
debt or mortgage of an ancestor or testator is paid by 
the heir or devisee, he is entitled to have it paid out of 
the personal assets in the hands of the executor, unless 
the testator, by express words or other manifest inten¬ 
tion, has clearly exempted the personal assets from the 
payment.® And the personal assets are liable, in such 
cases of mortgage, even although there may not be 
any personal covenant for the payment of the debt or 
collateral bond.^ And lands, subject to, or devised for 


1 Carter v. Barnardiston, 2 P. Will. 606; 2 Bro. Par. Cas. 1 ; Howell 
V. Price, 1 P. Will. 29:4, Cox’s note. 

2 The whole subject was largely discussed in Davies v. Topp, 1 Bro. 
Ch. R. 634, Appx.; Donne v. Lewis, 2 Bro. Ch. B. 257 ; Manning v. 
Spooner, 3 Ves. 114; Gallon v. Hancock, 2 Atk. 424, 430; Harwood v. 
Oglander, 8 Ves. 106, 124 ; Milnes v. Slater, 8 Ves. 294, 303 ; and in 
Mr. Cox’s note to Howell v. Price, 1 P. Will. 294 ; and Evelyn v. Plve- 
]yn, 2 P. Will. 664 ; B^tle v. Blundell, 1 Meriv. R. 215 to 238; Ram 
on Assets, ch. 28^ ^ 1 to 4, ch. 29, ^ 1 to 4. See the Reporter’s ngte to 
Phillips V. Parker, 1 Tamlyn, R. 136, 143. 

3 2 Fonbl. £q. B. 3, ch. 2, ^ 1, and note (a) ; 1 Madd. Ch. Pr. 474, 
475; Toller on Executors, B. 3, ch. 8, p. 418; Howell v. Price, 1 P. 
Will. 291, 294, and Cox’s note (I) ; Cope v. Cope, 2 Salk. 449 ; Ancas- 
ter V. Mayor, 1 Bro. Ch. B. 454. 

4 Ibid. 
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the payment of debts, are in like mahner, liable to dis^ 
charge such mortgage in favor, of the heir or devisee, 
to whom the mortgaged lands may belong*^ 

§ 572. What shall constitute proof of such an in¬ 
tended exemption by the testatoryis not, in many cases, 
ascertainable upon abstract principles; but must de¬ 
pend upon circumstances. It is certain, however, that 
a devise of all the testator’s real estate, subject to the 
payment of his debts, or a devise of a particulUNstate, 
subject to the payment of debts, will not alone be 
sufficient to exempt the personal estate.® But, on the 
other hand, if the real estate be directed to be sold for 
the payment of debts, qnd the personal estate is ex¬ 
pressly bequeathed to legatees, there the personal 
estate will, by necessary implication, be exempted*® 

§ 573. The doctrine of the Court, in all cases of 
this sort, is founded upon the same principle, that is, 
to follow out the intention of the testator. .The per¬ 
sonal estate is deemed the natural and primary fund 
for the payment of all debts; and the testator is pre¬ 
sumed to act upon this legal doctrine, until he shows 
some other distinct and unequivocal intention. The 


1 T3ariholomew v. May, 1 Atk. 487; Tweedale v. Coventry, 1 Bro. Ch. 
R. 240 ; Howell v* Price, 1 P. Will. 294, Cox’s note ; Serle i\ St. Eloy, 

2 P, Will. 386. 

2 Ibid. ; Bridgman v. Dove, 3 Atk. 201, 202; Haslewood v. Pope, 

3 r. Will. 325 ; Inchiquin v, French, Ambl. R. 33; S. C. 1 Cox, R. 1 ; 

1 Wils. R. 82 ; 1 Bro. Ch. R. 458; Lupton v, Liipton, 2 Johns. Ch. R. 
628 ; Livingston r. Newkirk, 3 Johns. Ch. R. Sl9; Walker v, Jacksoh, 

2 Atk. 625 ; Ancaster v. Mayor, 1 Bro. Ch. R. 451; Bootle v, Blundell, 
1 Meriv. R. 194, 210. 

3 2 Fonbl. Eq. B. 3, ch. 2, § 1, and note (o) ; Id. ^ 3, and note (e), (a); 
Wainwright r. Bendlowes, 2 Vern. 718; S. C. Free. Ch. 451 ; BamOeld 
V, Wyndham, Free. Ch. 101; Walker v. Jackson, 2 Atk. 624,625; 
Gray r. Minnethorp, S Ves. 103 ; Bootle v, Blundell, 1 Meriv. R. 194, 
210, 224 ; Milnes v. Slater, 8 Ves. 293, 303. 
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general rule, therefore, of Courts of Equity, although 
sometimes delivered in one form, and sometimes in 
another, is, (as Lord Ilardwicke has expressed it,) 
that the personal estate shall be first applied to the 
payment of debts, unless there be express words, or a 
plain intention of the testator, to exempt his personal 
estate, or to give his personal estate as a specific lega¬ 
cy ; for he may do this, as well as give the bulk of his 
real estate by way of specific legacy.* 

§ 674. But, although the personal estate is thus 
deemed the generaJ and primary fund for the payment 
of debts, and still remains so, notwithstanding the real 
estate is also collaterally chargeable, yet the rule is 
otherwise, or rather -is difierently applied, where the 
charge of the debt is principally and primarily upon 
the real estate, and the personal security or covenant 
is only collateral j for the primary fund ought in con¬ 
science, in all cases, to exonerate the auxiliary fund.® 
The debt or incumbrance may be in its nature real, or 
it may become so by the act of th« person who has 
the power of charging both the real and the personal 
funds; or the land, although it be auxiliary only to the ' 
personal estate of the original contractor of the debt 
or incumbrance, may yet become the primary fund, as 
between itself and the personal estate of another per¬ 
son, who may take the land, either by descent or pur¬ 
chase, subject to the charge. In both these cases the 
personal estate is charged (if at all) only as a security 
for the land; and it ought to have the same measure 


^ Walker v. Jackson, 2 i^tk. 625. 

2 See Co. Liu. 208 ^/Butler’s note, 106; Leohmere v. Charlton, 15 
Ves. 197, 198. 
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of Equity as the land is entitled to, when it is pledged 
as a security for a personal debU 

§ 575. The first cla!ss of cases may be illustrated 
by the case of a jointure or portion, to be raised out 
of lands by the execution of a power. In such a case, 
notwithstanding there may be a personal covenant or 
agreement to raise the jointure or portion to the stipu¬ 
lated amount; yet the charge, when raised, is to be 
deemed a primary charge on the lanrfs, and the per¬ 
sonal estate of the covenantor only security therefor. 
In other words, although the covenantor is the original 
contractor, yet the charge, being in its nature real, 
and the covenant only an additional security, the land 
will be decreed to bear the burden, in exoneration of 
the personal estate.® The same principle will apply 
to pecuniary portions, to be raised in favor of daugh¬ 
ters, in a marriage settlement, out of lands placed in 
the hands of trustees for this purpose, although there 
be a personal covenant, also, of the settler to have the 
portion thus raised.® 

§ 576. The second class of cases may be illustrated 
by the common case of a mortgage created by an 


1 Sec Earl of Clarendon v. Barham, 1 Younge & Coll. N. R. 088, 711, 
712,*where Scott y. Beecher, 5 Madd. R. 96, and Lord Ilchesier Car¬ 
narvon, 1 Beav. R. 209, are remarked on. I borrow this language and 
the cases which illustrate it, from the valuable note of Mr. Cox to 
Evelyn v. Evelyn, 5 P. Will. 664^ note (1). See also Mr. Cox’s note to 
Howell V. Price, 1 P. Will. 294, note (1). 

2 Coventry v, Coventry, 0 Mod, 13 ; S. C. 2 P. Will. 222 ; 2 Fonbl. 
Eq. IL 3, ch. 2, ^ 2, note (b), 

y Edwards v. Freeman, 2 P. Will. 435; Evelyn v. Evelyn, 2 P. Will. 
064, Mr. Cox’s note (1) ; Ward v. Dudley & Ward, 2 Bro. Ch. R. 316; 
S. C. 1 Cox, R. 438 ; Wilson v. Darlington, 1 Cox, R. 172; Duke of 
Ancaster v. Mayor, 1 Bro. Ch. R. 454, 404, and Bell’s note (2) ; Bassett 
V, Percival, 1 Cox, R. 268 ; 2 Fonbl. Eq, B. 3, ch. 2, ^ 2, note (i). See 
Leclirncre v. Charlton, 15 Ves. 197, 198. 
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ancestor,* and the' mortgaged estate descending upon 
his heir. * There, although the heir should become 
personally bound to pay the mortgage, yet his personal 
estate would not be liable to bo charged in favor of 
any person who should derive title .by descent under 
him to the mortgaged premises, subject to the mort¬ 
gage. For the debt was not briginally contracted by 
him; and it was, as to him, primarily chargeable on 
the land; and even his covenant to pay the mortgage 
would only be considered as a security for the debt.^ 


Cope V. Cope^ 2 Salk. 449 ; Evelyn v. Evelyn, 2 P. Will. 601, and 
Mr. Cox’s note (1), and also his note (1) to Howell v. Price, 1 P. Will. 
294 ; Leman v. Nevvnham, 1 Ves. 51 ; Lacam v. Merlins, 1 Vcs. 312 ; 
Ancaster u. Mayor, 1 Bro. Ch. R. 455, 464, and Belt’s note (2) ; Jjaw- 
son V. Hudson, 1 Bro. Ch. R. 68, and Mr. Belt’s note. Earl of Clarendon 
V. Barham, 1 liiounge & Coll. N. R. 688,711, 712. In this case Mr. Vice- 
Chancellor Bruco said : “ I have, I think, only further to consider whether 
the Island estate as it now stands is the prior or the secondary fund for 
the payment of the Island mortgaj^e debt. To the discharge of an ordi¬ 
nary debt due from Mr. Joseph Poster Barham, his personal estate ought, 
I apprehend, in the ordinary course, to be first applied. It has been con¬ 
tended, however, by the plaintiffs, that with regard to the sum secured on 
the Island estate, this cannot be, and that to the payment of that sum 
the Island estate must primarily be applied. The first reason assigned 
for this is, that there is evidence in the caus^showing (as the plaintiffs 
insist) that, in point of fact, Mr. John Barham intended that, as between 
the personalty and the mortgaged realty liable to this debt, the latter 
should be the prior fund to be applied. I am unable, however, to discover 
any such evidence. It is true, that in my opinion there was an absence 
of intention on his part, that any part of the capital of his mother’s for¬ 
tune should be considered as either satisfied or extinguished. But this 
does not appear to me to amount to any thing for the present purpose. 
He could not as to the other persons interested in Lady Caroline’s for¬ 
tune, without their consent, (a consent neither asked nor obtained, nor 
probably thought of,) relieve any portion of his father’s assets from the 
liability under which the whole of those assets was to make good that 
fortune, and I do n6t see any ground whatever for saying that he ever in 
fact indicated any wish or design, that any one part should wholly or 
partially indemnify any other part of the assets in respect of it. Tho 
other assigned reason is, that, independently of any proof of actual inten- 
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Therefore, where land descended to the wife, subject 
to a mortgage made by her father, and, on an assign- 


tion, the united characters of acting executor and sole residuary legatee, 
as well as heir and devisee of his father, having rendered Mr. John Bar¬ 
ham solely and equally interested in the whole of the funds from which 
the fortune was due, it is a necessary consequence that the portion of 
thoseTunds specifically pledged, though not exclusively liable for its pay¬ 
ment, must bear the burden of the pledge without indemnity or con¬ 
tribution. The necessity of such a consequence is not obvious to my 
apprehension. The general rule is, that a pledge or security for a debt, 
though having its full operation in favor of the creditor, does not take 
away the character of debt, and neither excludes him from any other 
remedy, nor changes or affects the mode in which as between those who 
take the debtor's property, subject to his debts, that property is to be ap¬ 
plied, Generally, with regard to such a question, the case is dealt with 
as if the pledge or security did not exist. I do not forget the distinctions 
or exceptions established or recognized in Lutkins v. Leigh, (Ca. temp. 
Talb. 53,) Halliwell v. Tanner, (1 Russ. & M. 633,) Wythe u. Henniker, 
(2 Myl. & C, 635,) and the aulhorilie.s to which reference is there made, 
distinctions or exceptions proving the rule, but otherwise seeming to me 
to have no place in the present case. If the mere fact of the union of 
interests were material, it would have had its operation and effect, though 
Mr. John Barham had died within an hour of his father's death ignorant 
of it. In that case there might have arisen, and as matters are, there 
may arise, an absolute necessity (or deciding which is the first fund for 
paying an unsecured specially debt due from Mr. Joseph Foster Uarham. 
Suppose such a creditor in existence; it would be contrary to all princi¬ 
ple to hold that his caprice or election should decide between real estate 
now belonging to one person, and personal estate now belonging to 
another, which of the two is finally to bear the burden. The Court must 
decide in such a case. And on what ground could it be held, that the 
personal estate ought not, as between that and the real estate, to be first 
applied ^ What could have taken place in the event that I have sup¬ 
posed — what has, in fact, taken place, to chango the ordinary course as 
to such an unsecured debt? In my opinion nothing. If so, in the ab¬ 
sence of proof of actual intention, why should the mortgage or pledge 
make any difference 1 Yet, if the plaintiffs’ contention is right, they 
w'ould in the event of the mortgagee’s recovering, as it is admitted that 
they are entitled to recover their debt against the general personal estate 
of Joseph Foster Barham, be entitled to stand in the mortgagee’s place 
against, or be indemnified by the Island estatd. The foundation of such 
a slate of things in principle I am unable to see, Agreeing entirely with 
the doctrine laid down in Bagot v. Oughlon, (1 P. W. 347,) and Evelyn i». 
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ment of the mortgage, the husband covenanted to pay 
the money to the assignee; it was decreed that the 


Evelyn, (3 P. W. 659,) which has been recognized in many other cases,' 
(parliculaily one in this family, Barham v. Lord Thanet, 3 M. &; K. 
607,) I do not see any clear and irresislible reason for not holding that 
an executor, who being also solo residuary legatee, has received more 
personal estate than enough to pay all the funeral and testamentary ex¬ 
penses, and debts and liabilities of every description, as well as legacies, 
becorcs himself substantially debtor to the creditors of the testator. And 
whether such an executor is sole executor or survived ty a co-executor, I 
apprehend that iho doctrine of Lord Chief Baron Gilbert, Lex Praet. 315, 
equally applies in principle. The case also of Lord Belvedere r. lloch- 
fort, (5 Bro. P. C. 299,) in the House of Lords, (though I arn aware of 
what Lord Thutlow has in Tweddell v. Tweddell, (2 Bro. C. C. 101,) and 
Lord Alvanley id Woods v. Huntingford, (3 Ves. 130,) said of that case,) 
may be thought to have at least a considerable bearing the same w ay, and 
consequently against the plaintiffs. Lord Thurlow, who, as leading 
counsel, signed the case for the successful party, the respondent in Lord 
Belvidere v, Rochfort, appears to have considered that the House of Lords 
held, but ought not to have held, that the mortgage debt in question there 
had been made the debt of Robert Rochfort, the grandfather, as between 
his real and his personal estate; and he is reported to have said, ‘ In that 
case George had a fee-simple in the estate ; he was capable of giving it 
after the charges were extinguished.’ Bat I am not at all persuaded that 
he dissented from the doctrine to be found in Gilbert, and upon whicli 
doctrine the printed cases in Lord Belvidere v. Rochfort, and the state¬ 
ments of Lord Thurlow and Lord Alvanley, in Tw'cddell v. Tweddell, 
and Woods r. Huntingford, show, if not the certainty, at least a very high 
degree of probability, that in Lord Bclviderc’s case, both Lord Lifford 
and the House of Lords meant to act and did act independently of Lord 
Jocelyn’s decree, and not by reason or in consequence of what Lord Joce¬ 
lyn had done. Nor can I see that Perkyns v. Bayntun (2 P. W. 604, n.) 
as to which I have examined the Registrar’s book, is at variance with 
this doctrine. In Perkyns v. Bayntun, no account was sought of the per¬ 
sonal estate of Sir William Osbaldistone, who had died a quarter of a cen¬ 
tury before the suit. What was its amount, whether it was considerable 
or inconsiderable, w*hether as to his personal estate in fact he died solvent 
or insolvent, was not stated, and does not appear. The point in Gilbert 
seems not to have been raised or touched in that case. Upon the whole, 
thinking the opinion of Lord Chief Baron Gilbert well founded in princi¬ 
ple, and corroborated, if touched, by Lord Belvidere’s case, I should, had 
the cases of Scott v» Beecher, (5 Madd. 96,) Evans v. Smithson, (not re¬ 
ported,) and Lord Ilchester v. Lord Carnarvon, (1 Beav. 269,) not existed, 
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husband’s personal estate should not exonerate the 
mortgaged premises; for the delit was originally the 
father’s; and <jthe husband’s covenant was only collat¬ 
eral security therefor.' So, where a mortgaged estate 
is purchased by an ancestor, subject to the mortgage, 
and of course so much less is paid for it, as the mort¬ 
gage amounts to; there, upon a descent cast, if it be 
a fee, or upon devolution upon executors or legatees, 
if it be a leasehold estate, the personal estate of the 


have held and decided that the personal estate of Joseph Foster Barham, 
and therefore in substance the personal estate of John Barham, is the first 
fund for the payment of the mortgofge on the Island estate. Consistently, 
however, with the opinions which appear to have been expressed judicially 
by Sir John Leach, Lord Lyndhurst, and Lord Langdale, in. these three 
cases, I apprehend that I cannot so decide. Feeling the respect due from 
me to these authorities, independently of Lord Lyndhiirst’s present posi¬ 
tion, deferring to them, and not upon this point acting in accordance Avith 
my own opinion, I direct the insertion in the decree of a declaration, that 
the Island estate is the first fund for the payment of the Island mortgage. 
The property which I have called the Island estate, subjected to this mort¬ 
gage for 10,773/. 6 s. 2 J., may possibly not be wholly real estate. It may 
include some personalty — a remark which I do not mean as extending to 
the Island compensation-money, which, as I have said, I cannot hold to 
have been or to be ascribed, or applied, or applicable, otherwise than 
merely as part of the general mass of the general assets of Joseph Foster 
Barham, or general personal estate of John Barham, this being, as it 
seems to me, a consequence of the manner in which, an^ expressed title 
under which, he received it, and of his conduct in all respects. His father 
had nothing more than a life-interest in the benefit of the Island mortgage. 
Before concluding I may observe, that the reference which I have made 
to Evans v. Smithson, has been occasioned by my entire reliance upon 
the authenticity of the information from which Mr. Tinney’s statement of 
that case was made, and my supposition that Lord Lyndhurst^s view of 
the law as to a vendor’s lien, agreed with that of Sir W. Grant, in Trim¬ 
mer V. Bayne (9 Ves. 209), and of Sir L. Shadwell in Sproule v. Prior, 
(8 Sim. 189). It seems that the passage in Gilbert was brought under 
his Lordship’s notice, but not Lord Belvedere’s case, and that neither was 
cited before Sir J. Leach or the present Master of the Holls.” 

1 Ibid. ; Bagot v. Oughton, 1 P. Will. 347; See Gooch v, Gooch, 

8 Eng. Law & Eq. II. 141. 
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purchaser will not. be held bound to exonerate the 
mortgaged ^premises from the mortgage j for it is not 
the personal debt of the purchaser.^ ♦ 

§ 577. These illustrations may suffice to explain some 
of the more important doctrines of Courts of Equity 
upoti this complicated subject of the marshalling of 
asset's, (for, in a work like the present, it is impossible 
to examine all of them minutely,)' * and to show upon 
what nice presumptions and. curious .analogies they 
sometimes proceed, some of which (to say the least of 
them) are sufficiently artificial, and elaborate, and 
subtile. The manner in which assets are now generally 
marshalled in the payment of debts, may be arranged 
in the folloRring order. First, the general personal 
estate is applied to the' payment of debts, unless ex¬ 
empted expressly, or by plain implication. Secondly, 
any estate particularly devised for the payment of 
debts, and only for that purpose. Thirdly, estates 
descended to the heir. Fourthly, estates specifically 
devised to particular devisees, although charged with 
the payment of debts.® 


1 Ancaster v. Mayor, 1 Bro. Ch. R. 454, and Mr. Belt’s note (2), 
Tweddell t). Tweddell, 2 Bro. Ch. R. 101 , and Mr. Belt’s note ; Butler v. 
Butler, 6 Ves. 634, 538 ; Cumberland v. Cddrington, 3 Johns. Ch. R. 229 ; 
Mr. Cox’s note to Howell v. Price, 1 P. Will. 294, and his note to Evelyn 
V- Evelyn, 2 P. Will. 664 ; 2 Fonbl. Eq. B. 3, ch. 2 , ^ 2 , note ( ); 4 Kent, 
Comm. Lect. 65, p. 420, 421, (4th edition.) 

2 See other cases, 2 Fonbl, Eq. B. 3, ch. 2, $ 1 , 2 , 3, and notes ; Har¬ 
wood V, Oglaoder, 8 Ves. 106, 124 ; Milnes v. Slater, 8 Ves. 293, 303. 

3 Davies v, Topp, 1 Bro. Ch. R. 526 ; Donne v. Lewis, 2 Bro. Ch. R. 
263; Harwood v. Oglander, 8 Ves. 106, 124; Milnes v. Slater, 8 Ves. 
293, 303 ; Livingston v. Newkirk, 3 Johns. Ch. R. 310 ; 4 Kent, Comm. 
Lect. 65, p. 420, 421 (4lh edit.); 1 Madd. Ch. Pr. 474 ; Ram on Assets, 
ch. 30, p. 374 ; Jeremy on Eq. Juried. B. 8 , Pt, 2 , ch. 5, p. 524, 537 to 
543. 
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• § 578. This review of the jurisdiction of Courts of 
Equity over the administration of assets, -liowever im¬ 
perfect and brief, is quite sufficient to establish the 
truth of the remarks already stated, that the jurisdic¬ 
tion is not wholly and solely dependent upon the mere 
fact, that there exists a constructive trust of the funds 
in the hands of the personal representative, , requiring 
them to be properly applied and distributed. But there 
are other and numerous sources of jurisdiction collater¬ 
ally connected with it, such as the necessity of a .dis¬ 
covery, and taking accounts and cross Equities by sub¬ 
stitution and otherwise, existing, in a great variety of 
cases, in very complicated forms, all of which are, or 
may be, necessary to be exa^mined, in order to a full 
and due administration ^ the estate. Indeed, the 
whole topic of marshalling assets seems properly to 
belong rather to the peculiar doctrines of Courts of 
Equity in regard to conflicting rights and equities, than 
to any notiuii of trust iu Ibe puilies. 

§ 579. before quitting this subject, it may bjpuseful to 
take notice of the interposition of Courts of Equity, in re¬ 
gard to the administration of assets, in cases where there 
is any alienation or waste of them on the part of the per¬ 
sonal representative of the deceased. At Common Law, 
the executor or administrator is treated, for many pur¬ 
poses, as the owner of the assets, and has a power to dis¬ 
pose of and aliene them.* There is no such thing known, 
as the assets in the hands of an executor being the debtor, 
or as a creditor’s having a lien on them ; but the person 
of the executor, in respect to the assets which he has in his * 


I Hill V. Simpson, 7 Ves. 166 ; McLeod v. Drummond, 14 Yea. 353 ; 
S. C. 17 Yea. 154, 168. 
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hands, is treated as the debtor.* At law, the assets of 
the testator may, perhaps, at least under special circum¬ 
stances, he taken in execution for the personal debt of 
the executor, unless, indeed, there be some fraud or col¬ 
lusion between the execution creditor and the executor;2 
as they certainly may also be taken in execution for 
the debts of the testator.® But in Courts of Equity, 
the assets are treated as the debtor, or, in other words, as 
a trust fund, to be administered by the executor for the 
benefit of all persons who are interested in it, whether 
they are creditors, or legatees, or distributees, or other¬ 
wise 'interested, according to their relative priorities, 
privileges, and equities.^ 

§ 580. Still, however, Coi^rts of Equity do not super¬ 
sede the principles of law upon the same subject. And, 
therefore, a sale made }>m& fide by the executor, for a 
valuable consideration, even ilith notice of there being 
assets, will be held valid, so that they cannot be followed 
by creditors or others, into the hands of the purchaser.^ 
In this respect there is a manifest difference between 
the case of an ordinary trust, where notice takes away 
the protection of a lonA fide purchase from the party, 


* Farr v. Newnham, 4 T. Rep. 621, 634; Whale v. Booth, 4 T. R. 
625, note ; S. C. 4 Doug. R. 36 ; Nugent Gifford, 1 West, Rep. 496, 
497; S. C. 1 Atk. 463; S. C. 2 Vcs. 2G9. But seo Hill v» Simpson, 
7 Ves. 152; McLeod v. Drummond, 14 Yes. 361; S. C. 17 Yes. 154, 
168. 

2 Whale V, Booth, 4 T. R. 623, note ; S. C. 4 Doug. R. 36 ; Farr v. 
Newnham, 4 T. R, 621; McLeod w. Drummond, 17 Ves. 154; Ray r. 
Ray, Cooper, R. 264. 

3 Ibid.; Contra, McLeod v. Drummond, 17 Yes.‘154, 168. 

4 Farr v, Newnham, 4 T. R. 636, per Duller, J. ; Whale v. Booth, 
4 T. R. 625, note; S. C* 4 Doug. R. 36. 

5 Ibid. ; McLeod r. Drummond, 17 Ves. 154, 165, 168; Keane v, 
Roberts, 4 Madd. 357. 
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' and this peculiar sort of trust, mixed up in some mea¬ 
sure with general ownership.^ To affect a sale or other 
transaction of an executor, attempting to bind the assets, 
so as to let in tb© claim of creditors and others, who 
are principally interested, there must be some fraud, 
or collusion, or misconduct, between the parties.^ A 
mere secret intention of the executor to misapply the 
funds, unknown to the other party dealing with him, 
or a subsequent unconnected misapplication of them, 
will not affect the purchaser. He must be conusant of 
such intention, and designedly aid or assist in its exe- 
cution.3 But, in the view of Courts of Equity, therci is 
a broad distinction between cases of a sale or pledge 
of the testator’s assets for a present advance, and cases 
of such a sale or pledge for an antecedent debt-of the 
executor for, in the latter case, the parties must be 
generally understood to cooperate in a misapplication of 
the assets from their proper purpose, unless that infer¬ 
ence is repelled by the circumstances.® 

§ 581. The general doctrine, now maintained by 
Courts of Equity, upon this subject, cannot be better 
summed up than it is by a learned Judge (Sir John 
Leach) in an important case.® " Every person,” (said 


^ Mead v. Lord Orrery, .^ik* 238, 239, 240. / 

2 Hill V. Simpson, 7 Ves. 152 ; Nugent «. Gifford, 1 Atk. 463, cited 4 
Uro. Ch. R. 136, and 17 Ves. 160, 163; Andrews v. Wrigley, 4 Bro. Ch. 
R. 125; Mead v. Lord Orrery, 3 Atk. 235, 238, 239; McLeod ». Drum¬ 
mond, 14 Ves. 355 ; 17 Ves. 154, 168, 169, 170, 171. 

3 McLeod V, Drummond, 14 Ves. 355; S. C. 17 Ves. 154,158, 169, 170, 
171; Andrews r. Wrigley, 4 Bro, Ch. R. 125 ; Scott v, Tyler, 2 Bro. Ch. 
R. 431 ; 2 Dick. R. 724 ; Keane v. Roberts, 4 Madd. R. 357. 

4 McLeod V. Drummond, 14 Ves* 361, 362 ; S. C. 17 Ves. 154, 155, 

158 to 171 ; Hill v. Simpson, 7 Ves. 152. . 

6 Ibid. See, also, Mr. Roscoe’s learned note to Whale Booth, 4 

Doug. R. 47, note (66). 

6 Jieane v. Roberts, 4 Madd. Rep. 357, 358. See, also, Ram on Assets, 
56* 
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he,) “ who acquires personal assets by a breach of trust 
or a devastavU by the executor, is responsible to those 
who are entitled under the will, if he is a party to the 
breach of trust. Generally speaking, he does not be¬ 
come a party to the breach of trust by buying, or 
receiving, as a pledge for money advanced to the exe¬ 
cutor at the time, any part of the personal assets, whether 
specifically given by the will or otherwise j because 
this sale or pledge is held to be pfima facie consistent 
with the duties of an executor. Generally speaking, 
ho does become a party to the breach of trust, by buy¬ 
ing or receiving in pledge any part of the personal 
assets, not for money advanced at the time, but in satis¬ 
faction of his private debt; because this sale or pledge 
is prima facie inconsistent with the duty of an executor. 
I prefiice both of these propositions with the term 
‘ generally speaking,’ because they both seem to admit 
of exceptions.” ' And it may be added, that whenever 
there is a misapplication of the personal assets, and the 
assets or their proceeds can be traced into the hands of 
any persons atfected with notice of such misapplication; 
there the trust will attach upon the property or pro¬ 
ceeds in the hands of such persons, whatever may 
have been the extent of such misapplication or con¬ 
version.* 


ch. 37, $ 4, p. 464; 8 Fonbl. Eq. B. 2, ch. 6, ^ 2, note (/); Watkins v. 
Cheekp 2 Sim. & Sta. S05. 

1 See Ram on Assets, ch. 37, ^ 4, p. 491, 492; Adair v, Shaw, 1 Sch. 
& Leir. 201, 202. 'The same principle may be further illustrated by the 
cases already mentioned, where creditors and others are permitted to sue 
the debtors of the deceased, when they collude with the executor or ad¬ 
ministrator, although they atro not suable except by the executor or admi¬ 
nistrator. Lord Brougham, in Holland v. Prior, 7 Mylne & Keen, 240, 
said, “ Although the general principle of the Court, for preventing multi¬ 
plicity of suits, and avoiding circuity of proceeding, is to bring all the 
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§ 682. In cases where, during coverture, the assets 
of a feme covert executrix are wasted by the husbaiid, 
and he then dies, no action at law lies by the creditors 
against the assets of the husband. But Courts of Equity 
will in such a case interfere, and relieve the creditors, 
upon the ground of the breach of trust in the husband, 
and his conversion of the assets of the wife's testator 
into funds in aid of his own assets.' 

§ 583. And here we might treat of the nature and 
extent of the jurisdiction, which Courts of Elfuity will 
exercise in regard to the assets of foreigners, collected 
under what is called an ancillary administration (because 
it is subordinate to the Original administration) taken 
out in the country where the assets are locally situate. 
This subject, however, has been largely discussed in 
another place, in considering the conflict of the laws of 
different countries upon the subject of administrations 
of property situate therein, and, therefore, it will be 
but very briefly taken notice of here.® .In general it 


parlies concerned in the subject-matter before it, and to adjudicate once 
for all among them ; and, although this would lead, in administering the 
assets of deceased persons, to go beyond the personal representatives, fol¬ 
lowing the estate of the deceased, and taking note of his credits, and con¬ 
sequently bringing forward his debtors; yet the practice of the court has 
prescribed bounds to the inquiry; and, accordingly, the rule is, to stop short 
at the personal representatives, unless where there is insolvency, or where 
other parties stand in such relation to the deceased, or his estate, or his 
representative, that they may be said either to have been mixed with him 
and his aifairs during his lifetime, or to have aided his'representative after 
his decease, in withdrawing liis estate from his creditors, or to have under¬ 
taken more directly, quasi representative of him.** Ante, ^ 422 to 424 ; 
Story on Eq. Pleadings, ^ 178, 514; Newland v. Champion, 1 Ves. 106; 
Doran v. Simpson, 4 Ves. 651; Alsager v. Rowley, 6 Ves. 748; Beckley 
V, Dorington, West. Rep. 169; White v. Parnther, 1 Knapp, R. 179, 226 ; 
Troughton v. Binkes, 6 Ves. 672. 

t Adair v. Shaw, 1 Sch. & Lefr. 261, 262, 263. 

See Story; Comment, on Conflict of Laws, ch. 13, ^ 492 to 530. 
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may be said, that where a domestic executor or admi¬ 
nistrator collects assets of the deceased in a foreign 
country, without any letters of administration taken 
out, or any actual administration accounted for in such 
foreign country, and brings them home, they will be 
treated as personal assets of the deceased, to be ad¬ 
ministered here under the domestic administration.* 
But where such assets have been collected abroad under 
a foreign administration, and such administration is still 
open, thdre seems much difficulty in holding, that the 
executor or administrator can be called upon to account 
for such assets under the domestic administration, un¬ 
less, perha'ps, under very peculiar circumstances; since 
it would constitute no just bar to proceedings under 
the foreign administration in the Courts of the foreign 
country.® And, indeed, probates of wills and letters of 
administration are not granted in any country in respect 
to assets generally, but only in respect to such assets 
as are within the jurisdiction' of the country, by 
which the probate is established, or the administration 
granted.® 

§ 584. Where there are different administrations'* 
granted in different countries, those which are in their 
nature ancillary, are, as we have seen, generjilly held 
subordinate to the original administration. But each 


1 Dowdale’s case, 6 Co. Rep. 47, 48; S. C. Cro. Jac. 55 ; Attorney- 
General v. Diamond, 1 Cromp. & Jervis, 370; Erving’s case, 1 Cromp. & 
Jerv. R. 151; S. C. 1 Tyrw. R. 91. 

2 .See Story, Comm, on Conflict of Laws, ch. 13, § 512 to 519. But 
see Attorney-General v. Diamond, 1 Cromp. & Jerv. 370 ; Erving’s case, 
1 Cromp. & Jerv. 151; 1 Tyrw. R. 191. 

3 Ibid. 

^ This and the three following sections are taken almost verbatim from 
Story’s Conflict of Laws, ^ 518, 524, 625, 628. 
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administration is deemed so far independent of the other, 
that property received under one cannot he sued for 
under another, although it may at the moment be locally 
situate within the. jurisdiction of the latter. Thus,* if 
property is received by a foreign executor or adminis¬ 
trator abroad, and afterwards remitted here, an executor 
or administrator appointed here could not assert a claim 
to it here, either against the person in whose hands it 
might happen to be, or against the foreign executor or 
administrator. The only mode of reaching it,’ if neces¬ 
sary for the purposes of due administration here, would 
be to require its transmission or distribution after all 
claims against the foreign administration had been 
ascertained and settled abroad.^ 

§ 585. In relation to the mode of administering assets 
by executors and administrators, there are in diiferent 
countries very different regulations. The priority of' 
debts, the order of payments, the marshalling of assets 
for this purpose, and, in cases of insolvpnr-y, +lio modes 
of proof no Troll oo of aroiiibution, diUcr in diffei'cnt 
countries. In some countries, all debts stand in an 
equal rank; and, in cases of insolvency, the creditors 
are to be paid fari passu. In others, there are certain 
classes of debts entitled to a priority of payment, and,, 
therefore, deemed privileged debts. Thus, in England, 
bond debts and judgment debts possess this privilege; 
and the like law exists in some of the States of this 
Union. Similar provisions may be found in the law of 
France in favor of particular classes of creditors. On the 
other hand, in Massachusetts, and in many other States 
of the Union, all debts, except those due to the govern- 


Story’s Conflict of Laws, ^ 618. 
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ment, possess an equal rank, and are paj'^able pari pasm. 
Let us suppose, then, that a debtor dies domiciled in a 
country, where such priority of right and privilege 
exists, and that he has assets situate in a State where 
all debts stand in an equal rank, and administration is 
duly taken out in the place of his domicil, and also in 
the place of the sittis of the assets. What rule is to 
govern in the marshalling of the assets. The law of 
the domicil, or the law of the situs ? The established 
rule now is, that in regard to creditors, the adminis¬ 
tration of the assets of deceased persons is to be go¬ 
verned altogether by the law of the country where 
the executor or administrator‘acts, and from which he 
derives his authority to collect them ; and not by that 
of the domicil of the deceased. The rule has been laid 
down with great clearness and force on many occasions.^ 

§ 586. The ground upon which this doctrine has been 
established, seems entirely satisfactory. Every nation, 

having a right to dispose of all the property actually 
situate within it, hns (as iiuf^ ofio»v I’lOrtyi cni/1) a 
protect itself and its citizens against the inequalities 
of foreign law’S, which are injurious to their interests. 
The rule of a preference, or of an equality, in the pay¬ 
ment of debts, whether the ome or the other course is 
adopted, is purely local in its nature, and can have no 
just claim to be admitted by any other nation, which 
in its domestic arrangements pursues an opposite policy. 
And, in a conflict between our own and foreign laws, 
the doctrine avowed by Huberus is highly reasonable, 
that we should prefer our own. In tali conflictii magis 
est td Jus mstrum^quam Jus aUcnunif servemus? 


Story’s Conflict of Laws, ^ 524. 


2 Ibid, (j 525. 
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§ 587. In the course of administrations, also, in dif¬ 
ferent countries, questions often arise as to particular 
debts, whether they are properly and ultimately pay¬ 
able out of the personal estate, or, whether they are 
chargeable upon the real estate of the deceased. Imall 
such cases, the setled rule now is, that the law of the 
domicil of the deceased will govern in cases of intes¬ 
tacy ; and, in cases of testacy, the intention of the 
testator. A case, illustrating this doctrine, occurred in 
‘England many years ago. A testator, who lived in 
Holland, and was seised of real estate there, and of con¬ 
siderable personal estate in England, devised all his 
real estate to one person, and all his personal estate 
to another, whom he made his executor. At the 
time of his death, he owed some debts by specially, 
and some by simple contract, in Holland, and had no 
assets there to satisfy those debts; but his Teal estate 
was, by the laws of Holland, made liable for the pay¬ 
ment of simple contract debts, as well as specialty 
debts, if there was not personal assets to answer the 
same. The creditors in Holland sued the devisee, and 
obtained a decree for the sale of the lands devised for 
the payment of their debts. And then, the devisee 
brought a suit in Engird against the executor (the 
legatee of the personalty) for reimbursement out of 
the personal estate. The Court decided in his favor, 
upon the ground, that in Holland as in England, the 
personal estate was the primary fund for the payment 
of debts, and should come in aid of the real estate, and 
be charged in the first place.* 

§ 588. Every ancillary administration is, upon prin¬ 
ciples of international law, made subservient to the 


Story’s Conflict of Laws, ^ 528. 
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rights of creditors, legatees, and distributees, in the 
country where such administration is taken out, al¬ 
though the distribution, as to legatees and distributees 
or heirs, is governed by the law of the place of the 
testator or intestate’s domicil. But a most important 
question often arises;— What is to be done as to the 
residue of the assets, after discharging all the debts and 
other claims of the deceased, due to persons resident in 
the country where the ancillary administration is taken 
out ? Is it to be remitted to forum of the testator’s or 
intestate’s domicil, to be there finally settled, adjusted, 
and distributed among all the claimants, according to 
the law of the country of the domicil of the testator or 
intestate ? Or, may creditors, legatees, and distributees 
of any foreign country come into the Courts of Equity, 
or other Courts of the country, granting such ancillary 
administration, and there have all their respective claims 
adjusted and satisfied, according to the law of the tes¬ 
tator’s or intestate’s domicil, or to any other law ? And 
in cases of insolvency, or other deficiency of assets, 
what rules are to govern in regard to the rights, prefer¬ 
ences, and priorities of different classes of claimants 
under the laws of different countries, seeking such dis¬ 
tribution of the residue ? ^ 

§ 589. These are questions, which have given rise to 
very ample discussions in various Courts in the present 
age, and they have been thought to be not unattended 
with difficulty. It seems now, however, to be under¬ 
stood as the general result of the authorities, that 
Courts of Equity of the country where- the ancillary 
administration is granted, (and other Courts, exercising 
a like jurisdiction in cases of administrations,) are not 
incompetent to act upon such matters, and to decree a 
final distribution of the assets to and among the various 
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claimants^ having equities or rights in. the funds, virhat* - 
ever may be their domicil, whether it be that of the 
testator or intestate, or be in some other foreign coiintiy. 
The question, whether the Court, entertaining the suit 
for such e purpose, ought to decree such a distribution, 
or to remit the property to the forum of the domicil of 
the party deceased, is treated, not so much as a matter 
of jurisdiction, as of judicial discretion, dependent upon 
the particular circumstances of each case. There can 
be, and ought to be, no universal rule on the subject. 
But every nation is bound to lend the aid of it$ own 
judicial tribunals, for the purpose of enforcing the rights 
of all persons, having entitle to the fund, when such 
interference will not be productive of injustice, or in¬ 
convenience, or conflicting equities, which may call upon 
such tribunals for abstinence in the exercise of the 
jurisdiction.’ 


I Ilarvcy v. Richards, 1 Mason, K. 381; Dawes v. Head, 3 Pick. It 
128 ; Story's Coflilict of Laws, ch. 13, ^ 513, and the cases in note (2), 
ibid. 
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CHAPTER X. 


. LEGACIES. 

} 690. Another head of concurrent jurisdiction in 
Equity is in regard to Legacies. This subject has been 
in part, incidentally treated before; but it is proper to 
bring the subject more fully under review. It seems 
that, originally, the jurisdiction over personal legacies 
was claimed and exercised in the Temporal Courts of 
Common Law; or, at least, that it was a jurisdiction 
midi fori, claimed and exercised in the County Court, 
where the Bishop and Sheriff sat together.^ After¬ 
wards, (at least from the reign of Henry the Third,) 
the Spirituid or Ecclesiactical Courts obtained exclusive 
jurisdiction over the Probate of Wills of personal pro¬ 
perty; and, as incident thereto, they acquired jurisdic¬ 
tion (though not exclusive) over legacies.® This latter 
jurisdiction still continues in the Ecclesiastical Courts; 
though it is at present rarely exercised; a more effi¬ 
cient and complete jurisdiction being, as we shall pre¬ 
sently see, exercised by Courts of Equity.® 

1 Swinb. on Wills, Pt. 6, § 11, p. 430, 431, 438; 2 Ponbl. Eq. B. 4, 
Pt. I, ch. 1, ^ 1, and notes {a) and {b ); 2 Black. Comm. 491, 492; 3 
Black. Comm. 61, 95, 96; Marriott v. Marriott, 1 Str.R. 667, 669^, 67^; 

2 Rcper on Legacies,-by White, ch. 25, p. 685 ; 1 Reeves, Hist, of the 
Law, 92, 308. 

3 Ibid; 3 Black.. Comm. 98; Com. Dig. Prohibition, G. 17; Bac. 
Abridg. Legacies, M;"* Atkins v. Hill, Cowp. 287. 

8 Bac. Abridg. Legacies, M.; 2 Roper on Legacies, by White, ch 25, 

^ 2, p. 693 ; 5 Madd. R. 357. 
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§ 591. In regard to legacies, Tvhether pecunifory or 
specific}, it is very clear that no st^ will lie at the Oom- 
mon Law to recover them, unles^the executor has as-, 
seated thereto.' If no such assei^*has been given, thie 
remedy iS exclusively iu the Ecclj^siastical Courts or in 
the Courts of Equity. But in c^es of specific lega¬ 
cies of goods and chattels, after ^ the executor has as¬ 
sented thereto, the property vests immediately in the 
legatee, who may maintain an action at law for the reco¬ 
very thereof. ® The same rule has been attempted to be 
applied at law to cases of pecuniary legacies, where 
the executor had expressly assented thereto j for it is 
agreed on all sides that-the mere possession of assets, 
without such assent, will not support ah action.® There 
are certainly decisions which establish, that in the case 
of an express promise to pay a pecuniary legacy in 
consideration of assets, an action will lie at law for the 
recovery thereof.' But these cases seem not to have 
been decided upon satisfactory principles j .and, though 
they have not been directly overturned in England, 
they Have been doubted and disapproved by Judges as 
well as by elementary writers.® 

§ 592. The ground upon which these, decisions have 
been doubted or denied is, the pernicious consequences 


1 Deeks r. Strutt, 5 T. Rep. 690. ^ • 

2 Doe V. Gay, 3 East, R. 120; Paramore v. Yardley, Plowd. 539; 
Young V. Holmes, 1 Str. 70 ; 4 Co. Rep. 28 

3 Deeivs V. Strutt, 5 T. R. 690; Doe v. Gay, 3 East, R. 120. 

4 Atkins u. Hill, Cowp. R. 281; Hawkes v, Saunders, Cowp. E.1989. 

5 See Deeks v. Strutt, 5 T. R. 690; Doe n. Gay, 3 East, R. 120; 2 
Roper on Legacies, by White, ch. 25, ^ 2, p, 696, 697; Bac, Abridg. Le- 
gacies^ M., Gwillim’s note. See also 3 Dyer, Rep. 264 5; Beecker V. 
Beccker, 7 Johns. R. 99 ; Farish v. Wilson, Peake, Rep. 73 ; Muyor of 
Southampton v, Greaves, 8 T. Rep. 583; 2 Madd. Ch. Pr. 1,2, 3. 
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which would follow from allowing such an action at 
law ; for Courts of liaw, if compellable to entertain the 
jurisdiction, cannot impose any ter&s upon the parties. 
Thus, for instance, a suit might he maintained by a 
husband for a legacy given to his wife, without making 
any provision for her, or for her family; whereas, a 
Court of Equity would require such a provision to be 
made.’ • 

$ 593. But, whether a pecuniary legacy is recovera¬ 
ble at law or not, after an assent thereto by an execu¬ 
tor, it is very certain, that Courts of Equity now 
exercise a concurrent jurisdiction With all other Courts 
in cases of legacies, whether the executor has assented 
thereto or not.® The grounds of this jurisdiction are 
various. In the first place, the executor is treated, as 
a trustee for the benefit of the legatees; and, there¬ 
fore, as a matter of trust, legacies are within the cog¬ 
nizance of Courts of Equity, whether the executor has 
assented thereto or not. This seems a universal ground 
for the jurisdiction.® In the next place, the jurisdic¬ 
tion is maintainable in all cases, where an account or 
discovery, or distribution of the assets is sought, upon 
general principles. Indeed, Lord Mansfield seems to 
have thought that the jurisdiction arose, as an incident 


^ Decks V, Stiutt, 5 T. R. 692. An action at law for a pecuniary lega- 
cy'has been tnaintained against an executor after his assent to the legacy, 
in some of the Courts of America. In some of the States, an action at 
law is expressly given by statute. See Dewitt v, Schoonmaker, 2 Johns. 
R. 243; Beecker v* Beecker, 7 Johns. R. 99 ; Farwell v. Jacobs, 4 Mass. 
R. 634 ; Bigelow’s Digest, Legaaj^ C. 

’ 2 Franco «. Alvarcsj 3 Atk. 346. 

3 2 Roper on Legacies, by White, ch. 25, p. 685; Jeremy on Eq. 
Jurisp. B. 1, ch. 1, ^ g, p. 104 ; Farrington v. Knightly, 1 P. Will. 549, 
554; Wind u. Jekyl, 1 P. Will. 575 ; Hurst v. Beach, 5 Madd. R. 360; 
2 Madd. Ch. Pract. 1,2. 
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to discovery and account.^ In the next place, there is, 
in many cases, the Want of any adequate or complete 
remedy in any other Court.® 

§ 594. Obvious as some of these grounds are to 
found a general jurisdiction in Equity in cases of lega*- 
cies, it does not. appear that the jurisdiction was 
familiarly exercised until a comparatively recent pe¬ 
riod. Lord Kenyon, indeed, has said, the jurisdiction 
over questions of legacies was not exercised in Equity 
until the time of Lord Chancellor Nottingham.® In 
this remark. Lord Kenyon was probably under some 
slight mistake; for traces are found of an exercise of 
the jurisdiction, as early as the time of Lord Chancel¬ 
lor Ellesmere, in cases where the defendant answered 
the bill, and took no exceptions,; although he appears 
to have entertained the opinion that the Ecclesiastical 
Courts were more proper to give relief in cases of le¬ 
gacies.^ But it is highly prob.able that the jurisdiction 
was not firmly established beyond controversy until 
Lord Nottingham’s time. 

§ 595. Indeed, in many cases. Courts of Equity ex¬ 
ercise an exclusive jurisdiction in regard to legacies; 
as, for instance, where the bequest of the legacy in¬ 
volves the execution of trusts, either express or im¬ 
plied ; or where the trusts, ingrafted on the bequest 
are themselves to be pointed out by the Court; for, (as 
we have seen,) the Spiritual Courts cannot, any more 


1 Atkins V. Hill, Cowper, R. 287 3 Madd. Ch. Pract. 1, 2. 

2 2 Madd. Ch. Pr. 1, 2, 3 ; Franco r. Alvares, 3 Aik. 346. 

3 Decks V. Strutt, 5 T. Rep. 692. 

4 2 Madd. Ch, Pr. 1, 2. ‘ , 
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than the Temporal Common Law Courts, enforce the 
execution of trusts.* 

§ 596. It is upon this account, that where a testa¬ 
tor, by his will, has not disposed of the surplus of his 
personal estate, the Spiritual Courts have no authority 
to decree distribution of it; for, in such a case, the 
executor is at law entitled to it; although, under cir¬ 
cumstances, he may in Equity be held to be a trustee 
for the next of kin.* And therefore it, is, that if the 


1 2 Roper on Legacies, by White, ch. 25, ^ 2, p. 693; Farrington v. 

Knightly, 1 P. Will. 549; 4non. 1 Atk. R. 491 ; Hill v, Turner, 1 Atk. 
516; Att. Gen. v. Pyle, 1 Aik. 435. • 

2 2 Madd. Ch. Pr. 1, 2, 3 ; Farrington r. Knightly, 1 P. Will. 549, 550, 
553, 554, and Mr. Cox's note (1); Id. 550; Petit v. Smith, 1 P. Will. 7; 
Hatton V. Hatton, 2 Str. R. 865 ; Ante, § 530, 537. At law the appoint¬ 
ment of an executor is deemed to be a virtual gift to him of all the surplus 
of the personal estate, after the payment of alPdehts and legacies. But, 
in Equity he is considered a mere trustee of such surplus, for the benefit 
of the next of kin, if, from the nature and circumstances of the will, a pre¬ 
sumption arises, that the testator did not intend that the executor should 
take such surplus to his own use. The effect of the doctriue, therefore, is, 
that the legal right of the executor will prevail, unless there are circum¬ 
stances which repel that conclusion. Wilson v. Ivat, 2 Ves. 165 ; Ben¬ 
nett t’. Bachelor, 1 Ves. jr. 67 ; Dawson v. Clarke, 18 Ves. 254 ; Haynes 
u. Littlefear, 1 Sim. & Stu. 496. What circumstances will be sufficient 
to turn the legal estate of the executor into a trust, is a matter which 
would require a very large discussion, in order to bring before the reader 
all the appropriate learning. It is, in truth, rather a matter of presump¬ 
tive evidence, than of Equity Jurisdiction. The subject is amply treated 
in Jeremy on Equity Jurisd. B. 1, ch. 1, ^ 2, p. 122 to 135; and in 2 Roper 
on Legacies, by White, ch. 24, p. 579 ; Id. 590 to 640. It may, however, 
be generally stated, that where there arises upon the face of the will a pre¬ 
sumption that the executor is not to take the surplus for his own use; 
there, patol evidence may be admitted, on his part, to rCpel the presump¬ 
tion ; or, on the part of the next of kin, to confirm it. But, if no such pre¬ 
sumption arises on the .face of the will, parol evidence is not admissible, on 
the part of the next of kin, to show that the executor was not intended to 
take beneficially. ^ Ibid.; 1* Roper on Legacies, by White, ch. 6, § 2, p. 
337, 338; White v. Williams, 3 Ves. & B. 72, 73 ; Langham v. Sand- 
ford, 2 Meriv. R. 17, 18; Hurst v. Beach, 5 Madd. R. 360. 
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Spiritual Courts attempt’ to enforce the payment of a 
legacy, which involves a trust, a Court of Equity wiH 
award an injunction in order to protect its own exclu¬ 
sive jurisdiction.* 

§ 597. So, where the jurisdiction in the Spirituaf 
Courts cannot be exercised in a manner adequate to 
protect the just rights of all the parties concerned in 
the case of a legacy. Courts of Equity will assume an 
exclusive jurisdiction, and grant an injunction to stay 
proceedings of the Spiritual Courts for such legacy. 
It.was upon this account that injunctions were for¬ 
merly granted by Courts of Equity to proceedings in' 
the Spiritual Courts for a legacy, where there was no 
offer or requirement of security to refund it, (which 
, such Courts might insist on or not,®) in case- of a de¬ 
ficiency of assets. For, it was said, that there is a 
difference between a suit for a legacy in a Court of 
Equity, and a suit for a legacy in the Spiritual Courts. 
If, in the Spiritual Courts, they would compel an ex¬ 
ecutor to pay a legacy without security to refund, 
there a prohibition should go. But, in a Court of 
Equity, though there be no provision made for refund¬ 
ing, (which was formerly a usual provision, but is now 
discontinued,) yet the common justice of the Court 
■would compel a legatee to refund.® 


* Roper on Legacies, by White, ch. 25, ^ 2, p. 093 ; Anon. 1 Atk. 691. 
2 Nicholas v, Nicholas, Free. Ch. 546, 647 ; 2 Fonbl. Eq. li. 4, Pt. 1, 
ch. 1,^2; Iloirell f). Waldron, 1 Vern. 26, 27 ; Mr. Cox’s note B. to 
Slanning v. Style, 3 P. Will. 337. ^ 

^ Noel t’. Robinson, 1 Vern. 93,94; Anon. 1 Atk. 491; Hawkins 
Day, Ambler, R. 161, 162; 2 Fonbl. Eq. B. 4, Pt. 1, ch. 1, ^2, note (d). 
In Anon. 1 Atk. 491, Lord Plardwicke said, that the rule of the Court 
was varied since the case in 1 Vern. 93 ; for legatees are not obliged to 
give security to refund upon a deficiency of assets. See Ante, § 637, 
638. In Hawkins v. Day, Ambler, R. 162, Lord Hardvvicke said : The 
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§ 598. But there are other instances illustrative of 
the same principle of exclusive jurisdiction, of a more 
general character, and dependent upon the state of 
the legatee. Thus, if a legacy is given to a married 
woman, and her husband sues therefor in the Spiritual 
Court, a Court of Equity will grant an injunction; 
for the Spiritual Court has no authority (as we have 
seen) to require him to make a suitable settlement on 
hex and her family, as a Court of Equity has; and, 
therefore, to allow the suit in the Spiritual Court to 
proceed, would enable the husband to do injustice to 
her rights, and to defeat her Equity to a settlement.^ 

§ 599. In general, it is true, that, in cases of con¬ 
current jurisdiction, (as of legacies,) that Court, which 
is first in possession of- the cause, is entitled to go on 
with it; and no other Court ought to intermeddle 
with it. But this rule is applicable only to cases 
where the same remedial justice can be administered . 
in each Court, and the same protection furnished by 
each to the rights of the parties.® In cases of married 
women, it is obvious from what has been above stated, 
that the same remedial justice cannot be administered 
in each Court; and, therefore, Courts of Equity will 
insist upon making it exclusive. 

§ GOO. In like manner, in the case of infants, to 
whom legacies are given. Courts of Equity will inter¬ 


rule of this Court to grant prohibitions, in case legatees sue in the Spir¬ 
itual Court, and lefuse to give security, is out of use novs\ But this 
Court will decree a legatee to refund.” 

1 Meals V. Meals, 1 Dick. R. 373- Anon. 1 Atk. 491; Hill v. Turner, 

1 A.tk. R. 516; Jewson v. Moulson, 9 Atk. 419, 420; Tree. Ch. 548 ; 

2 Fonbl. Eq. B. 4, Pt. 1, cH. 1, ^ 2, note (d ); 2 Mad. Ch. Pr. 2; Ante, 
^ 530, 592. 

^ Nicholas v. Nicholas, Free. Ch. 546, 547. 
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fere, and zeroise an exclusive jurisdiction, and pre-. 
vent proceedings in the Spiritual Court by an injunc-* 
tion ; for Courts of Equity can give proper directions 
for securing and improving the futid, which the Spirit¬ 
ual Court cannot do. And, indeed, it would be pro¬ 
per for the executor to resort to a Court of Equity in 
order to procure suitable indemnity for tho payment 
of tho legacy, and security to refund in case of a de¬ 
ficiency of assets.* • 

§ 601. In cases where a discovery of assets is re¬ 
quired, or the due administration and settlement of 
the estate is indispensable to tho rights of the legatees, 
as in the case of residuary legatees, it follows, of course, 
that Courts' of Equity should entertain the exclusive 
jurisdiction, since they alone are competent to such an 
investigation. But this subject has been already suffi¬ 
ciently examined under the preceding head of the 
jurisdiction of Courts of Equity in cases of adminis¬ 
trations.® 

§ 602. In regard to legacies charged on land, Courts 
of Equity, for the reasons already stated, also exercise 
an exclusive jurisdiction, for the Spiritual Courts have 
no cognizance of legacies chargeable on lands, but only 
of purely personal legacies.® In deciding upon the 
validity and interpretation of purely personal legacies. 
Courts of Equity implicitly follow the rules of the 
Civil Law, as recognized and .acted on in the Spiritual 
Courts.^ But in legacies chargeable on land, they fol- 


> Ilorrell ». Waldron, 1 Vern. E. 26 ; Nicholas ». Nicholas, Free..Cfi. 
5U», 547; 2 Roper on Legacies, by White, ch. 25, ^ 2, p. 604; Ante, 
^ 539, 597. 

2 Ante, § 534. , 

8 Reynish v. Martin, 3 Atk. 333.' 

4 Ibid.; Franco v. Alvares, 3 Atk. R. 340 ; Hurst v. Beach, 6 Madd« R. 
360; 2 Fonbh Eq. B. 4, Pt. 1, ch. 1,^4, and note (h)» But see Cray 
v. Willis, 2 P. Will. 530. 
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low the rules of the Common Law, as to ^he validity 
and interpretation thereof/ 

§ 603. But the beneficial operation of the jurisdic¬ 
tion of Courts of Equity, in cases of legacies, is even 
more apparent in some other cases, where the reme¬ 
dies are peculiar to such Courts, and are protective of 
the rights and interests of legatees. Thus, for in¬ 
stance, in cases of pecuniary legacies, due and payable 
at a future day, (whether contingent 'or otherwise,") 
Courts of Equity will compel the executor to give 
security for the due payment thereof; ^ or, what is the 
modern, and perhaps, generally, the more approved 
practice, will order the fund' to be paid into court, 
even if there be not any actual Avaste, or danger of 
waste of the estate.^ 


^ Reynish v, Martin, 3 Atlc. 333, 334: Paschall v. Keterich, Dyer, 
151 1, (5). Sut see Dyer, 264 

Formerly a distinction was taken between cases of contingent and 
cases of absolute legacies, payable in future; the latter were entitled to 
be made secure in Equity ; the former were not. See Palmer tu Mason, 
1 Atk. R. 505; Heath v. Perry, 3 Atk. 101, 105. But that distinction 
is now overruled. See Mr. Saunders’s note to Heath v. Perry, 3 Atk. 
105, note (1) ; Mr. Blunt’s note to Ferrand v. Prentice, Ambler, 11. 273, 
note (1); Johnson v. De la Greuze, cited 1 Bro. Ch. R, 105 ; Green v. 
Pigolt, 1 Bro. Ch. R. 103,10j5; Flight v. Cook, 2 Ves. 619 ; Gawler v. 
Standerwick, 2 Cox, R, 15, 18; Carey v. .^skew, 2 Bro. Ch. 11.55; 
Jeremy on Eq. Jurisd. B. 3', ch. 2, ^ 2, p. 351, 352; Stiidholme v. Hodg¬ 
son, 3 P. Will. 300, 303, 304; Johnson v. Mills, 1 Ves. 282, 283; 1 
Madd. Ch. Pr. 180, 181; Post, §*844, 848. 

3 2 Fonbl. Eq. B. 4, Pt. 1, ch. J, § 2, note {d ) ; Rous v. Noble, 2 Vern. 
249; S. C. 1 Eq, Abridg. 238, PI. 22; Duncumban v. Stint, 1 Cas. Ch. 
121 . 

^ Johnson ’v. Mills, 1 Ves. R. 282 ; Ferrand v. Prentice, Ambler, R. 
273; S. C. 2 Dick. R. 569 ; Phipps u.'^'Annesley, 2 Atk. R. 68; Green 
V. Pigott, 1 Bro. Ch. R. 104 ; Webber i». Webber, 1 Sim. & Slu. R. 311; 
Johnson t* De la Creuze, ! Bro. Ch. R. 105 ; Strange t;. Harris, 3 Bro. 
Ch. R. 365; Yare r. Harrison, 2 Cox, R. 377; Slanning v. Style, 3 P. 
Will. 336; Batten v, Earnley, 2 P. Will. 163; Jeremy on Eq. Jurisd. 
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$ 604. Another class of cases of the same nature is, 
where a specific legacy is given to one for life, and 
after his death to another; there, the legatee in remain¬ 
der was formerly entitled in all cases to come into a 
Court of Equity, and to have a decree for security 
from the tenant for life for the due delivery over of the 
legacy to the reminder-man. But the modern rule is, 
not to entertain such a bill, unless there be some alle- 
gation and proof of waste j or of danger of waste of 
the property. Without such ingredients, the remain¬ 
der-man is only entitled to have an inventory of the 
property bequeathed to him, so that he may be enabled 
to identify it; and, when his absolute right accrues, to 
enforce a due delivery of it^ 


B. 3, ch. 2, ^ 2, p. 351, 352 : Blake v. Blake, 2 Sch. & Lefr. 26. In 
Slanning v. Style, 3 P. Will. 336, it was said by Lord Talbot; “ Gene¬ 
rally speaking, #here the testator thinks fit to repose a trust, in such a 
case, until some breach of that trust be shown, or at least a tendency 
thereto, the Court will continue to intrust the same hand, without calling 
for any other security than what the testator has required,” Yet in that 
very case, where an annuity was charged on the residue of the personal 
estate of the testator, he ordered assets, to the amount necessary to secure 
it, to bo brought into Court. But where there is any danger of loss or 
deterioration of the fund, Courts of Equity, in all cases, used to require 
security, Rous v. Noble, 2 Vefn, 249 ; S. C. 1 Eq. Abridg. 238, PI. 22. 
But the modern practice seems to be (as stated in the text) to have the 
money paid into Court; though it is certainly competent for the Coujrt to 
adopt cither course. 

1 1 Madd. Ch. Pr. 178, 179; Bracken v. Bentley, 1 Ch. Rep. 110; 
Anon. 2 Freein. R. 200; Foley v. Burnell, 1 Bro. Ch. 279 ; Slanning r. 
Style, 3 P. Will. 335, 336 ; Hyde r. Parrat, 1 P. Will. 1; Batten v. 
Earnley, 2 P. Will. 163; Leeke r. Bennett, 1 Atk. 471 ; Bill v, Einas- 
ton, 2 Atk. 82; Henderson v. Vaulx, 10 Yerger, 30; Covenhoven v. 
Shuler, 2 Paige, R. 122, 132. TJiis last case involved the question, what 
w^as to be done, in case of a bill bequeathing to a wife the one third of 
the residue of the personal estate of the testartor, and also the use of the 
residue during her widowhood ; and it was held by Mr. Chancellor Wal¬ 
worth, that the widow was bound to account for the whole personal 
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§ G05. This may suffice, in this place, on the subject 
of the peculiar jurisdiction of Courts of Equity in 


estate; and, tliat the two thirds of the residue of the personal estate, 
which was bequeathed over after the death of the wife, ought to be in¬ 
vested in permanent securities, and the income thereof paid to the wife 
during her widowhood ; and, after her death or marriage, to the legatees 
in remainder. The learned Chancellor on that occasion said: “The 
modern practice, in such cases is, only to require an inventory of the arti¬ 
cles, specifying that they belong to the first taker for the particular period 
only, and afterwards to the person in remainder; and security is not re¬ 
quired unless there is danger that the articles may be wasted, or other¬ 
wise lost to the remainder-man. Foley v, Burnell, 1 Bro. Ch. cA. 279; 
Slanning u. Style, 3 P. Will. 33G. Whether a gift for life, of specific ar¬ 
ticles, as of hay, grain, &c., which must necessarily be consumed in the 
using, is to bo conskPred an absolute gift of the properly, or whether 
they must be sold, and the interest or income only of the money applied 
to the use of the tenant for life, appears to he a question still unsettled in 
England, 3 Yes. 314; 3 Mer. 191. But none of these principles, in 
relation to specific bequests of particular articles, whether capable of a 
separate use for life, or otherwise, are applicable to this case. Where 
there is a general bequest of a residue for life with afpremainder over, 
although it includes articles of both descrii)tions, as well as other pro¬ 
perty, the whole must be sold and converted into money by the execu¬ 
tor, and the proceeds must be invested in permanent securities, and the 
interest or income only is to he paid to the legatee for life. This distinc¬ 
tion is recognized by the Master of the Bolls, in Bandall v. Russell, 3 
Mcr. R. 193. lie says, if such articles are included in a residuary be¬ 
quest fur life, then they are to be sold, and the intere.st enjoyed by the 
tenant for life. This is also recognized by Roper and Preston, as a settled 
principle of Law in England. Prest. on Leg. 96; Roper on Leg. 209. 
See also Ifowc v, Earl of Dartmouth, 7 Yes. 137, and cases in the notes. 
[Mills V. Mills, 7 Sim. 501 ; Fryer v. Butler, 8 Sim. 442; Benn v, Dixon, 
10 Sim. 036; Cope v. Bent, 5 Hare, 36 ; Hunt v. Scott, 1 De Gex & Sm. 
212; Horne v. Horne, 14 Jurist, 350 ; Neville v, Forfescue, 16 Sim. 
333; Morgan v. Morgan, 7 Eng. Law & Eq. R. 216. But a gift of the 
interest of £1,000, has been lately held a bequest of the absolute pro¬ 
perty. Humphrey!;. Humphrey, 6 Eng. Law & Eq. R. 113.] The case 
of Dewitt V, Schoonmaker (2 Johns. R. 243) seems to be in collision 
with this principle. , But Mr. Jusljce Tompkins, who delivered the opi¬ 
nion of the Court there, does not appear to have noticed the distinction be¬ 
tween the bequest of a general residue and the bequest of specific articles. 
He says, however, it was the duty df the executors, on the death of the 
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cases of legacies, where the relief sought and given is 
of a precautionary and protective nature. The sub¬ 
ject will again come under review in the consideration 
of bills qim timet} 

§ 606. In regard to a donation mortis causd, which is 
a sort of amphibious gift, between a gift inter vivos, 
and a legacy, it is not properly cognizable by the Ec¬ 
clesiastical Courts; neither does it fall regularly within 
an administration; nor does it require any act of the 
executor to constitute a title in the donee.® It is pro¬ 
perly a gift of personal property, by a party, who is in 
peril of death, upon condition, that it shall presently 


widow, to have paid and delivered the personal estate to the residuary le¬ 
gatee. If such was their duty, they were not bound to deliver the prin¬ 
cipal of the estate into Imr hands, without requiring security, that it should 
be preserved and paid over to the residuary legatee after her death. That 
case was correcfly decided ; for it was manifestly the intention of the tes¬ 
tator, that the property should be delivered over to the son after the death 
of the widow, and that he should pay the legacy to his sister. This Court 
presumed he had received the property agreeably to the directions of the 
will, and the executors were held not to be liable to the legatee in a Court 
of Law. In the case before me, the widow was pot entitled to the use or 
possession of any specific article of the personal estate ; but only to one 
third of the principal, and the interest or income of two thirds of the re¬ 
mainder of the general residue, after the debts of the testator and the 
legacy to Mrs. Cady were paid or satisfied. The complainants are there¬ 
fore entitled to an account of all the personal estate of the testator in 
value, as it existed at the death of their father ; and, after deducting the 
legacy to Mrs. Cady, and the funeral charges and the expenses of admi¬ 
nistration, their share of the balance must be invested in permanent 
securities, and the income thereof paid to I^ena Shuler during her life or 
widowhood ; and the principal, after her death or marriage, must go to the 
complainants.’* 

1 Post, 814,945, 816. 

2 1 Roper, Leg. by White, cli. 1, ^ 2, p. 2 ; Thompson r. Hodgson, 2 
Str. R. 777 ; Ward u. Turner, 2 Ves. 431 ; *M!iller i>. Miller, 3 P. Will. 
356 ; 3 Wooddeson, Lect. 60, p. 513; Hedges t. Hedges, Free. Ch. 269; 
Gilb. Eq. R. 12 ; 2 Vern.615. 
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belong to the donee, in case the donor shall die,^ but 
not otherwise.* To give it effect, there must be a de¬ 
livery of it by the donor j and it is subject to be 
defeated by his subsequent personal revocation,^ or by 
his recovery or escape from the impending peril of 
death.'* If no event happens which revokes it, the title 
of the donee is deemed to be directly derived from the 
donor in his lifetime j and therefore, in no sense is it a 
testamentary act."' And this is the reason why the 
Ecclesiastical Courts have no jurisdiction, as they can 
interpose only in testamentary matters. Cou|jj|^ of 
Equity, however, maintain a concurrent jurisdiction in 
all cases of such donations, where the remedy at law is 
not adequate or complete. But, in such cases, the 
jurisdiction stands upon general grounds, and not upon 
any notion that a donation mortis causa is, from its own 
nature properly cognizable therein. 


1 Sec the late case of Staniland v. Williiolt, 3 Mac. & Gord.CGl; Ilebb 
v» Ilebb, 5 Gill, 507. 

- Jbid.; Wells v. Tucker, 3 Binn. R. 300, 370 ; Edwards v. Jones, 1 
Mylne & Craig, 226 ; S. C. 7 Sun. K. 325 ; 1 Williams on Executors, 
Ft. 2, B. 2, ch. 2, ^ 4,p. 511 to 551 (edit. 183S); DuHield v. Ehves, 1 
Bligb, R. 530, N. S.; Lawson v. Lawson, 1 F. Will. 441 ; Hedges v. 
Hedges, Free. Ch. 2G0 ; Trilb. Eq. Rep. 12; 2 Vern. R. 615 ; Tate v, 
Hilbert, 2 Ves. jr., 121 ; S. (v. 4 Bro. Ch. R. 200; Miller v. Miller, 3 P. 
Will. 357 ; Irons v. Srnallpiccc, 2 Barn. & Aid. 552, 553; Farquharson 
V. Cave, 2 Collyer, R. 356. 

3 Parker v. Marston, 27 Maine, 196. 

4 Jbid.; 1 Williams on Executors and Administrators, Pt. 2, B. 2, ch. 
2, ^ 4, p. 544, 545, 546, 547; Ward v. Turner, 2 Ves. 431 ; Jones v. 
Selby, Free. .Ch. 300 ; Grattan v. Appleton, 3 Story, 755. 

5 Ibid. Mr. Williams, in his excellent work on the Law of Executors 
and Administrators, says: “That to constitute a donatio mortis causa, 
there must be two attributes. (1.) The gift must be with a view to ific 
donor’s death. (2.) It must be conditioned to take effect only on the 
death of the donor by the existing disorder. A third essential quality is 
required by our law, which, according to some authorities, was not neces- 
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§ 606 a. We have had occasion to say, that a do- 
mth nwHis caus& is of an amphibious nature,* — par¬ 
taking of the character of a gift inter vivos, and of a 
legacy. It differs from a legacy in these respects: 
(1.) It need not be proved, nay it cannot be proved, 
as a testamentary act, in the Ecclesiastical Courts; 
for it takes effect tvs a gift from the delivery by the 
donor to the donee in his lifetime. (2.) It requires no 
assent, or other act, on the part of the executor or ad¬ 
ministrator, to perfect the title of the donee. The 
claii^ is not from the executor or administrator, but 
against him. It differs from a gift inter vivos, in seve¬ 
ral respects, in which it resembles a legacy. (1.) It 
is ambulatory, incomplete, and revocable, during the 
donor’s lifetime. (2.) It may’be made to the wife of 
the donor. (3.) It is liable to the debts of the donor 
upon a deficiency of assets.^ 

§ 607. The notion of a donation mortis caiisd was 


sary accorJin" to the Roman and Civil Law, namely : (3.) There must 
be a delivery of the subject of the donation.” 1 Williams on Executors 
and Administrators, Pt. 2, 13. 2, ch. 2, ^ 4, p. 544, (edit. 1838.) Sec the 
remarks on this last point by Lord Hardwicke, in Ward v. Turner, 1 Ves. 
439, 410, 441; Voet, ad Pand. Lib. 39, lit. 6, ^ 6; Tate i*. Hilbert, 2 
Ves. jr.. Ill, 112. [A. mere delivery to an agent in the character of agent 
for the giver, would amount to nothing; it must be a delivery to the lega¬ 
tee, or some one for the legatee. Farquharson v. Cave, 2 Collyer, R. 
'35G. See Moore v. Darlon, 7 Eng. Law & Eq. II. 134 ; Wells v. Tucker, 
3 Binncy, 366, 370; McGillicuddy v. Cook, 5Blackf. 179, ISO; 15 Maine, 
429; 18 Id. 225; 21 Jd. 185.] 

^ [See an accurate exposition of the nature of this gift in Nicholas r. 
Adams, 2 Wharton, 17 ; Raymond if. Sellick, 10 Conn. 480 ; Harris v. 
Clark, 2 Barbour, S. C. 94; Parish v, Slone, 14 Pick. 198; Miller v. 
Jeftnes, 4 Grattan, 472; Sims u. Walker, 8 Humph. 503 ; Brinckerhoff 
V. Lawrence, 2 Sandford, 401.] 

2 1 Williams on Executors and Administrators, Pt. 2, B. 2, ch. 2, § 4, 
p. 552 (edit. 1838); 1 Roper on Legacies, by While, ch. 1, ^ 2, p. 2, 3, 
(3d edit.); Bornemans v. Sidlinger, 15 Maine, 429. 
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originally derived into the English law from the Civil 
Law. In that law it was thus defined: — liortis 
cmisd Donatio esi, qxim propter mortis fit suspicionem; 
cum quis ita donat, ut, si quid humanitus ci cotdigisset, 
haberct is, qui accepit. Sin autem supervixissei is, qui 
donavit, recipent; vel si evm domtioms pccnittdssd, aid 
prior dcccsseiit is, cui dmatum sU} It was a long 
time a question among the Roman lawyers, whether a 
donation mortis causa ought to he reputed a gift, or a 
legacy, inasmuch as it partakes of the nature of both 
{et tdriusque causes queedam Jmhehat insignia); and Justi¬ 
nian finally settled, that it should be deemed of the 
nature of legacies: Hcc mortis^ causa Donalioncs ad ex- 
emptum Icgalorum redadee sunt per omnia? 

§ 607 a. We have already seen that by our law 
there can be no valid donation mortis causa; (1.) unless 
the gift be with a view to tho donor’s death ; (2.) un¬ 
less it be conditioned to take eflect only on the donor’s 
death by his existing disorder, or in his existing ill¬ 
ness ; and (3.) unless there be an actual delivery of the 
subject of the donation. This last requisite has been 
thought, by some learned judges, to belong exclusively 
to our law, and not to have existed in the Roman 
Law.^ But a more important practical question is, 
what may be the subject of a domtio mortis causa. 
There is no doubt that there may be a good donation 
of any thing which has a physical existence, and ad¬ 
mits of a corporal delivery j as, for example of jewels, 
gems, a bag of money, a trunk of goods; and even of 


1 Inst. Lib. 3, tit. 7, ^ I.^ 

2 Ibid,; Tate v. Hilbert, 2 Ves. jr. 118, 119. 

3 See note (1), preceding page. [See also Brown v. Markbam, 
Taunt. 221; Walsh v. Studdart, 4 D. & W. 159 ,285 ; 2 Colby, 350.] 
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things of bulk, which are capable of possession by a 
symbolical delivery; such as goods in a warehouse, by 
a delivery of the key of the warehouse.’ But the 
question was formerly mooted whether choses.in action, 
bonds, and other incorporeal rights, could pass by a 
donation nwrUs causa. The doctrine now established 
is, that not only negotiable notes and bills of exchange, 
payable to bearer, or indorsed in blank, exchequer 
notes, and bank notes, may be the subjects of a donatio 
mortis causa, because they may, and do, in the ordinary 
course of business, pass by delivery; but that bonds 
and mortgages may also be the subjects of a donatio 
mortis causa, and pass by, the delivery of the deeds and 
instruments, by which they are created.® Bonds have 
been so held, upon the ground that a bond could not be 
sued for at law without a profert; and that a Court of* 
Equity would not, after a donatio mortis causa, accom¬ 
panied with a delivery of the bond to the donee, direct 
the latter to give it up to the personal representative 
of the donor, but would hold the title of the donee 
to it good.3 And mortgaged deeds, when delivered. 


1 Sec Ward v. Turner, 2 Ves. 443 ; 1 Williams on Executors and Ad¬ 
ministrators, Pt. 2, 13. 2, ch. 2, ^ 4, p. 547, 518, 549 ; Durnv. Markham, 
7 Taunt. R. 224 ; Miller v, JliHer, 3 P. Will. 356, See also Rankin u. 
Wagnelin, at the Rolls, 14 June, 1832, cited in Chitty on Bills, Addenda, 
p. 791, 8ih edit. 1833 ; Id. p. 2, note (a), 9lh edit. 

*2 Ibid.; Drury v. Smith, 1 P. Will. 405 ; Miller v. Miller, 3 P, Will. 
350. See also Pennington r. Gittings, 2 Gill. & John. R. 208 ; Bradley 
V, Hunt, 5 Gill. & John. 54 ; Hill v. Chapman, 2 Bro. Ch. R. 612 ; Jones 
V. Selby, Prec. Ch. 300; 1 Roper on Legacies, by White, ch. 1, ^ 2, 
p. 13, 14, 15, 16, (3d edit.) ; Ward v. Turner, 1 Ves. 441, 442. 

3 Ibid.; Gardner v, Parker, 3 Madd. R. 184 ; Snelgrove v. Bailey, 3 
Aik. 214 ; Duflield v. Elwes, 1 Bligh, N. S. R. 542; Staniland u. Will- 
nott, 3 Mac. & Gord. 676; Ward r. Turner,*2 Ves. 441, 442. In this 
last case, Lord Ilardwicke said : “ In Bailey v. Snelgrove, determined by 
me, 11th March, 1774^ it was urged, where a bond was given in prospect 

58* 
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are treated but as securities for debts, and would, in 
the hands of the donee, be governed by the same rules. 
The delivery, in the case of a mortgage, is, therefore, 
treated, not as a complete act, passing the property, 
but as creating a trust, by operation of law, in favor of 
the donee, which a Court of Equity will enforce, in 
the same manner as it would the right of the donee to 
a bond.^ In-short, in all cases in which a donalio mortis 
causa is carried into effect by a Court, of Equity, the 
Court has not considered the interest as completely 
vested by the gift; but that it is so vested in the 
donee, that the donee has a right to call on a Court of 
Equity for its aid; and, in case of personal estate, to 


of leath, the manner of gift was admitted, the bond was delivered, and I 
held it a good donation mortis causd. It was argued that there was a 
want of actual delivery there, or possession, the bond being but a chose in 
action^ and, therefore, there was no delivery but of the paper. If 1 went 
too far in that case, it is not a reason I should go farther; and I choose to 
stop here. But I am of opinion that decree was right, and differs from 
this case; for, though it is true, that a bond, which is specialty, is ^chose 
inactio7if and its principal value consists in the thing in action, yet some 
property is conveyed by the delivery ; for the property is vested; and 
to this degree, that the law-books say, the person to whom this spe¬ 
cialty is given, may cancel, burn, and destroy it. The consequence of 
which is, that it puts it in his power to destroy the obligee’s power of 
bringing an action, because no one can bring an action on a bond without 
z profcrt in Curia. Another thing made if amount to a delivery; that 
the law allows it a locality ; and, therefore, a bond is hona nokibilia, so as 
to require a prerogative administration, where a bond,is in one diocese, 
and goods in another. Not that this is conclusive. This reasoning I 
have gone upon, is agreeable to Jenk. Cent. 109, case 9, relating to de¬ 
livery to effectuate gifts. How Jenkins applied that rule of law he men¬ 
tions there, 1 know not; but rather apprehend, he applied it to a donation 
mortis causd; for, if to a donation inter vivos, I doubt he went too far.’’ 
See also Wells v. Tucker, 3 Binn. B. 3GG ; Bradley v. Hunt, 5 Gill. & 
John. R. 64; [Grover v. Grover, 21 Pick. 2G4.] 

Duffield V. Elwes, 1* Bligh, R. N. S. 497, 530, 631, 535, 536, 641, 
542, which overrules the decision of the Vice-Chancellor in the same case. 
1 Sim. & Stu. 243. 
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compel the executor or administrator of the donor to 
carry into effect the intention manifested by the person 
whom he represents; as, for example, if the donation 
be a bond, to compel the executor or administrator to 
allow the donee to use his name in suing the bond, 
upon being indemnified; because it is a trust for the 
donee.^ 


’ Duflield 1 ?. Elwes, I N. S. R. 497, 530, 534; Staniland v, 

Willnott, 3 Mac. & Gord. 676; Gaidner t?. Parker, 3 Madd. R. 184. We 
have already extracted, in anotherplace, (Ante, ^ 433, note 3,) a part of the 
opinion of Lord Eldon on this subject, which it may, perhaps, be useful 
here to repeat. “ The question,” (said he) “ is this, Whether the act of the 
donor, being, as far as the act of the donor itself is to be viewed, complete, 
the persons who represent that donor,— in respect of personalty, the ex¬ 
ecutor, and, in respect of realty, the heir at law, — are not bound to com¬ 
plete that which, as far as the act of the donor is concerned in the ques¬ 
tion, was incomplete ; in other words, Where it is the gift of a personal 
chattel, or the gift of a deed, which is the subject of the donatio mortis 
rausdy whether, after the death of the individual who made that gift, the 
executor is not to be considered a trustee for the donee ; and whether, on 
the other hand, if it bo a gift affecting the real interest, — and 1 distinguish 
now between a security upon land and the land itself, —whether, if it be 
a gift of such an interest in law, the heir at law of the testator is not, by 
virtue of the iteration of the trust, which is created, not by indenture but 
a bequest arising from operation of law, a trustee for that donee.” His 
Lordship afterwards, in discussing the point, Whether a mortgage would 
pass by a delivery of it as a donation mortis cousdy said : — “ Lord Hard- 
wicke, with respect to the bond, (and it is necessary that I should take 
some notice of this, because there has been a change in the law, which 
that great Judge did not foresee, but which in later times) and in my own 
time, has become very familiar in the Courts of Law,) — Lord Hard wicke 
states, as one ground of his opinion, in the case of the bond, that it is a 
good gift causa mortis, because he says, he w’ho has got the bond, may do 
what he pleases with it. lie certainly disables the person who has not 
got the bond from bringing an action upon it; for, says Lord Hard wicke, 
no man ever heard, — (and I have seen in the manuscript of the same 
Lord Hardwicke, that he said no man will ever hear,) — that a person 
shall bring an action upon a bond without the profert of that bond. But 
we now have got into a practice of sliding from Courts of Equity into 
Courts of Law, the doctrine respecting lost instruments; and I take the 
liberty, most humbly, of saying that, when that doctrine was so trans- 
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§ 607 1. The same doctrine is applicable to the case 
of a donatio mortis causa of a bond and mortgage by the 
mortgagee to the mortgagor, consummated by the de¬ 
livery of the bond and mortgage to him. In such a 
case, it will operate as a release or discharge of the 
debt, if the donor should die of his existing illness. 
For, (it has been said,) if it was a gift inter vivos, the 
mortgagee could not get back the deeds from the mort¬ 
gagor ; but, by operation of law, a trust would be cre¬ 
ated in the mortgagee, to make good a gift of the debt 
to the mortgagor, to whom he had delivered the deeds.^ 


planted, it wastranspl?*nted upon the idea that the thing might be as well 
conducted in a Court of Law as in a Court of Equity, — a doctrine which 
cannot be held by any person who knows what the doctrine of Courts of 
Equity is as to a lost instrument. Then, if the delivery of a bond would, 
as it is admitted (notwilhstandingany charigein ihedoctrine about/iro/er/) 
if the delivery of a bond would give the debt in that bond, so as to secure 
to the donee of that bond the debt so given by the delivery of the bond, 
the question is, Whether the person having got, by the delivery of that 
bond, a right to call upon the executor to make his title by suing, or 
giving him authority to sue upon the bond, what are we to do with the 
other securities, if they are not given up? But there is another question 
to which an answer is to be given : — What are we to do with respect to 
the other securities, if they are delivered ? In the one case, the bond and 
mortgage are delivered ; in the other, the judgment, which is to be con¬ 
sidered on the same ground as a specialty, is delivered. With that tlio 
evidences of the debts are all delivered. The instrument containing 
the covenant to pay is delivered. They are all delivered in such a way 
that the donor could never have got the deeds back again. Then the 
question is, Whether, regard being had to what is the nature of a mort¬ 
gage, contradistinguishihg it from an estate in land, whose circumstances 
do not as effectually give the property in the debt, as if the debt was 
secured by a bond only? The opinion which 1 have formed, is, that 
this is a good donatio mortis causa, raising by operation of law a trust; a 
trust, which, being raised by operation of law, is not>ilhin the Statute 
of Frauds, but a trust which a Court of Equity will execute.’’ 

1 Richards v. Symes, 2 Atk. 319; 2 Barnard, R. 90; 2 Eq. Abridg. 
047; Duffield v, Elwes, 1 Bligh, Rep. 637, 638, 539, N. S.; Hurst v. 
Beach, 5 Madd. R. 351. 
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But, however this may he, it seems clear that in the 
case of such a donatio mortis causa, the representatives 
of the donor would never he permitted to enforce the 
mortgage or bond against the donee.^ 

§ 607 c. On the other hand, as 1^ our law there 
must be a delivery of the thing, or of the instrument 
which represents it, in order to make a good donatio 
mortis causa, if the thing is incapable of delivery it can¬ 
not be the subject of such donation; for it is said, there 
must be a parting with the legal power and dominion 
over the thing, which is evidenced only by the delivery. 
Thus, a mere chose in action, not subsisting in any spe¬ 
cific instrument, cannot pass by a donatio mortis causa. 
So, it has been ruled, that a promissory note or bill of 
exchange, not payable to bearer, or indorsed in blank, 
cannot so take effect, inasmuch as no property therein 
can pass by the delivery of the instrument.® So, it has 
been ruled, that South Sea Annuity Eeceipts cannot bo 
the proper subject of a donatio mortis causa ; because 
the delivery thereof does not pass the property in the 
annuities -, and stocks and annuities are, by act of Par¬ 
liament, made capable of a transfer of the legal pro¬ 
perty.® But it may admit of doubt, whether the doc- 


1 Ibid. 

2 Miller V. Miller, 3 P. Will. 356, 358; Ward v. Turner, 2 Ves. 442, 

443 ; Pennington v. Gettings, 2 Gill & Johns. R. 208 ; Bradley tu Hunt, 
5 Gill & Johns. R. 54. Grover v. Grover, 24 Pick. 201; Brown 

V. Brown, 18 Conn. 410.] 

3 Ward V. Turner, 2 Ves. sen. 431, 442, 443. Lord Hardwicke, on 
this occasion said : “ Therefore, from the authority of Swinburne, and 
all these cases, the consequence is, that by the Civil Law, as received and 
allowed iii England, and consequently by thc^law of England, tradition or 
delivery is necessary to make a good donation mortis causa; which brings 
it to the question, Whether delivery of the three receipts was a sufficient 
delivery of the thing given to effectuate the gift. 1 am of opinion it w^as 
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trine of these last cases can now, upon principle, be 
supported; for the ground, upon which Courts of 


not. It is argued, that though some delivery is necessary, yet delivery of 
the thing is not necessary, but delivery of any thing by way of symbol is 
sufficient. But I cannot agree to that. Nor do I find any authority for 
that in the Civil Law, which required delivery to some gifts, or in the law 
of England, wliich required delivery throughout. Where the Civil Law 
requires it, they require actual tradition, delivery over of the thing. So 
in all cases in this Court; delivery of the thing given is relied on, and not 
in the name of the thing; as in the delivery of sixpence, in Shargold v. 
Shargold ; if it was allowed any effect, that would have been a gift mor¬ 
tis cattsdy not as a will; but that was allowed as testamentary, proved as 
a will, and stood. The ^inly case wherein such a symbol seems to be held 
good, is Jones u. Selby. But I am of opinion, that amounted to the 
same thing as delivery of possessh)n of the tally, piovided it was in the 
trunk at the lime. Therefore it was rightly compared to the cases upon 
21 J. 1, Ryal v. Rowles and others. It never was imagined on that sta¬ 
tute, that delivery of a mere symbol, in name of the thing, would be suffi¬ 
cient to take it out of that statute ; yet, notwithstanding, delivery of the 
key of bulky goods, where wines, &c., arc, has been allowed as delivery 
of the possession ; because it is the way of coming at the possession, or 
to make use of the thing; and, therefore the key is not a symbol, whicli 
would not do. If so, then delivery of these receipts amounts to so much 
waste paper ; for, if one purchases stock or annuities, what avail are they 
after acceptance of the stock? It is true, they are of some avail, as to 
the identity of the person coming to receive; but after that is over, they 
are nothing but waste paper, and are seldom taken care of afterwards. 
Suppose Fly, instead of delivering over these receipts to Mosely, had de¬ 
livered over the broker’s note, whom he had employed, that had not been 
a good delivery of the possession. There is no color for it; it is no evi¬ 
dence of the thing, or part of the title to it. For, suppose it had been a 
mortgage in question, and a separate receipt had been taken for the mort¬ 
gage money, not on the back of the deed, (which was a very common way 
formerly, and is frequently seen in the evidence of ancient titles,) and the 
mortgagee had delivered over this separate receipt for the consideration- 
money, that would not have been a good delivery of the possession, nor 
given the mortgage mortis causa by force of that act. Nor does it appear 
to me by proof, that possession of these three receipts continued with 
Mosely from the time they were given, in February, to the tirno of Fly’s 
death; for there is a witness', who speaks, that in some short time before his 
death, Fly showed him these receipts, and said he intended them for his 
uncle Mosely. Therefore, I am of opinion, it would be most dangerous 
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Equity now support donations mortis catm, is not, that 
a complete property in the thing must pass by the de¬ 
livery ; but that it must so far pass, by the delivery of 
the instrument, as to give a title to the donee to the 
assistance of a Court of Equity to make the donation 
complete.^ The doctrine no longer prevails, that where 
a delivery will not execute a complete gift mtcr vivos, 
it cannot create a donatio mortis causa; because it would 
ifbt prevent the property from vesting in the executor ; 
and, as a Court of Equity will not inter vivos compel a 
party to complete his gift, so it will not compel the 
executor to complete the gift of his testator.* On the 
contrary, the doctrine no,w established by the highest 
authority is, (as we have seen,) that Courts of Equity 
do not consider the interest, as completely vested in 
the donee, but treat the delivery of the instrument as 
creating a trust for the donee, to be enforced in 
Equity.^ 


to allow this donation mortis causa^ from parol proof of delivery of such 
receipts, which are not regarded or taken caie of after acceptance. And 
if these annuities are called choscs in actian, there is less reason to allow 
of it in this case, than in any other chose in actmn; because stocks and an¬ 
nuities are capable of a transfer of the legal properly by act of Parlia- 
menl, which might be done easily; and if the intestate had such an aver¬ 
sion to make a will, as supposed, he might have transferred to Mosely; 
consequently, this is merely legatary, and amounts to a nuncupative will, 
and contrary to the Statute of Frauds, and would introduce a greater 
breach on that law than ever was yet made ; for, if you take away the 
necessity of delivery of the thing given, it remains merely nuncupative.” 
The decision of Lord Eldon in Duflleld v. Elwes, 1 Bligh, N. S. R. 408, 
very much shakes the reasoning of Lord llardwicko on this particular 
point. 

1 Grover v. Grover, 24 Pick. 2fil; Browm v. Browm, 18 Conn. 410. 

2 Duflicld V, Elwes, 1 Sira. & Slu. 239, overturned on appeal in 1 Bligh, 
N. S. R. 498. 

3 Duflicld V. Elwes, 1 Bligh, N. S. R. 497, 530, 534 ; Staniland t. 
WillnoU, 3 Mac. & Gord. G76. In Pennington u.Gittings, 2 Gill & Johns. 
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§ 607 d. According to the Civil Law, a donation mor¬ 
tis causa may be made subject to a trust or condition. 
Eoriim, quihus mortis causa donaium cst,fidd conimiiti quo- 
quo tempore potest; quod fidei commissmi, Jioeredes, salva 


R. 208, the Court of Appeals of Maryland held, that a delivery of a cer¬ 
tificate of bank.stock, transferable at the bank only, personally or by attor¬ 
ney, indorsed in blank by the donor and delivered to the donee, could i^ot 
pass as a donatio mortis causa. In Bradley v. Hifiit, 5 Gill & Johns. R. 
51, tlie same learned Court decided that a promissory note, or certificate 
of the profit, payable to the order of the donor, and delivered to the do¬ 
nee, was not a good donatio mortis causa. In each of these cases the 
Court proceeded upon the same general ground, that, to constitute a dona- 
tio mortis causCi^ the gift should be full,and complete at the time, passing 
from the donor the ^egal power and dominion over the thing intended to 
bo given, and leaving nothing to bo done by him or his executor to per¬ 
fect it; and that, in these cases the thing was not susceptible of such de¬ 
livery, and the delivery of the instrument did not convey a perfect title to 
the thing. The Court relied upon the cases of Miller v. Miller, 3 P. Will. 
356,358; Ward ii. Turner, 2 Ves. 431; Tate4^. Hilbert, 2 Yes. jr., 112, 
and Duffield v, Elvves, 1 Sim. & Stii. 239, as in point. But, since the 
decision in 1 Bligh, N. S. R. 497, these cases can no longer be deemed 
satisfactory authorities. On the other hand, in Wright v. Wright, 1 
Co wen, R. 598, the Supreme Court of New York held, that a promissory 
note of the donor himself^ executed in his last illness, and delivered by the 
maker to the donee (the payee) in contemplation of death, was a good 
donatio mortis cnusi\ although no consideration passed. [But this case 
has been distinctly overruled in the same Court. Harris v, Clark, 2 Bar¬ 
bour, S. C. R. 94 ; S. C. 3 Comst. 93. See Halley v, Adams, IG A^erm. 
206; Parish v. Stone, 14 Pick. 198; Copp v. Sawyer, 6 N. H. R. 386; 
Smith V, Kittridge, 21 Verm. 238; Raymond v, Scllick, 10 Conn. 480; 
Craig V. Craig, 3 Barb. Ch. R.77. So the indorsement by the donor of 
a hole running to him as payee, given causa mortis^ creates no liability 
against his estate. Weston v, Hight, 17 Maine, 287. But the promissory 
note of a third person, not the donor^ unindorsed, is valid. Grover i». Gro¬ 
ver, 24 Pick. 261.] And in Coutant r. Schuyler, 1 Paige, R. 316, Mr. 
Chancellor Walworth held that a promissory note of a third person was a 
proper subject of a donatio mortis causa, and might be delivered to a third 
person for the benefit of the donee. The Court said that there was no 
real difference between the delivery of a bond, and the delivery of a note, 
as a donatio mortis causa. Each is valid. See, also, Wells r. Tucker, 3 
Binn. R. 366. 
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Falcidicc ratione, qtiam in his quoque donationilms exemph 
legaionm, hcmn habere placvit, prcestcdiunt. Si pars do- 
nationis fdei commisso ieneahir, fidei commusum qiioqUe 
munere Fakldko fnngelur. Si tcmien alimenta prwstari 
voluil, collationis ioium onus^ in residtio donatwnis esse res- 
pondcndiim ciit ex defuncti volnntate, qid de majore pccunia 
prcvstari non diibie voluU, iidegra} Ab eo, qui neque lega- 
tum neque fidei commissum, neque' hcereditcdem vel mortis 
casua donalionem accepil nihil per fidei cmnmissinn relinqui 
poled? The point does not seem to have been directly 
established in modern Equity Jurisprudence; but the 
manifest inclination of the Courts is, tq^sustain such a 
donation, although it is coupled with a trust or con¬ 
dition.® 

§ G08. It has been already stated, that in the inter¬ 
pretation of purely personal legacies. Courts of Equity 
follow the rules of the Spiritual Courts, and in those 
which are charged on lands, the rules of the Common 
Law.'* But, although this is generally true, it is not to 
be taken for granted, that Courts of Equity do, in all 
cases, follow the rules of Courts of Common Law, in 
deciding upon the nature, extent, interpretation, and 
effect of legacies. There arc some cases, in which 
Courts of Equity act upon principles peculiar to them¬ 
selves in relation to legacies.® But any attempt to 


* Di". Lib. ^ 1 , tit. 1 , 1. 77, ^ I, cited iii llambroolte v. Simmons, 
4 Russ. It. 27. 

2 Cod. Lib. G, tit. d 2 , ]. 0 , cited 4 Russ. 27. 

See Drnry v. Smith, 1 P. Will. 404 ; Rlount v. Burrow, 4 Bro, Ch. 
R. T.'i ; Hiimbiottko v. Simmons, 4 Russ. R. 25; IIilJ v. Hill, B Mees. & 
Welsh. 401; I Williams on Executors and Administrators, Ft. 2, B. 2, 
ch. 2, ^ 4, p. 518, note (e), (edit. 1838.) 

4 Ante, ^ 002 ; Kcily v. Monck, 3 Ridgew. Pari. Cas. 243, 

6 See 2 Fonbl. Eq. B. 4, Pt. 1, ch. 1, ^ 4, 5, and notes (i) and { 1 ); 
EQ. JUll. — VOL. I. 59 
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point them out in a satisfactory planner, would require 
a general review of the whole doctrine of legacies, a 
task, which is incompatible with the objects of the 
present.Commentaries.* 


3 Wooddcs. Lect. 59, p. 479, 480, 481 ; Id. 494 ; Jeremy on Eq. Jurisd. 
B. 1, ch. 1, ^ iJ, p. 106 ; Arnald v. Arnald, 1 Bro. Ch. R. 403. 

1 The whole'subject of legacies is very amply discussed in Mr. Roper’s 
Treatise on Legacies, as newly edited by Mr. Whife ; in 2 Fonbl. Eq. B. 
4, Pt. 1, ch. 1,2; in Jeremy on Eq. Juried. B. 1, ch. 1, ^2, p, 104 to 
135, and in Wooddeson, Lect. 60, p. 509, &c. The most important topics 
are the description of the persons,* who are to lake, when legacies are spe¬ 
cific or not; when they are cumulative or not; when they lapse, or merge ; 
when there is an ademption of them; when an abatement of them; when 
conditional ; when peisonal, or chargeable on land ; when they vest; when 
interest is allowed ; and lastly, the marshalling of assets in favor of them. 
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CHAPTER XL 

CONFUSION OF BOUNDARIES. 

§ 609. Having disposed of the subject of Adminis¬ 
trations and Legacies, ^Ye shall next proceed to the 
consideration of another head of concurrent jurisdiction, 
arising from the confusion of the boundaries of land^ 
and the confusion or entanglement of other rights and 
claims of an analogous nature, calling for the interpo¬ 
sition of Courts of Equity, in order to restore and 
ascertain, and fix them. 

§ 610. In the first place, in regard to Confusion of 
Boundaries. The issuing of commissions to ascertain 
boundaries is certainly a very ancient branch of Equity 
Jurisdiction.^ A number of cases of this sort will be 
found in the earliest of the Chancery Reports. Thus, 
in Mullincux v. Mullineux, in 14th Jac. 1, a commission 
was awarded, "to set out lands, that lye promiscuously, 
to be liable for the payment of debts.” In Peckering 
V. Kimpton, 5 Car. 1,® a commission was awarded, " to 
set out copyhold lands free from land which lye ob¬ 
scured ; if the commissioners cannot sever it, then to 
set out so much in lieu thereof.” 


1 Jeremy on Eq. Juried. B. 3, ch. I, ^ 3, n. 1, p. 301, 302. 

2 Totliill, R. 30, (edit. 1619.) See also Wake v. Conyers, 1 Eden, R. 
337, note. 2 White & Tudor’s Eq. Lead. Cases, 318, and notes; Marquis 
of Bute V. The Clainorganshire Co. 1 Phillips, Ch. R, 681, Se^ Co. 
Lilt. 169 a ; Hargrave’s note 23, vii. 
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§ 611. It is not very easy to ascertain with exact¬ 
ness the origin of this jurisdiction.* It has been sup¬ 
posed by Lord Northington and Lord Thurlow, that 
consent was the ground upon which it was originally 
exercised.® There are two writs in the Uegister con¬ 
cerning the' adjustment of controverted boundaries, 
from one of which, (in the opinion of Sir William 
Grant,) it is probable that the exercise of this jurisdic¬ 
tion in the Court of Chancery took its Cominenceinent.® 
The one is the writ Dc llationahilibvs clivisis, which pro¬ 
perly lies, where two men have lands in divers towns 
or hamlets, so that onfe is seized of the land in one 
town or hamlet, and the other of the land in the other 
town or hamlet by himself; and they do not know the 
boundaries of the towns or hamlets, whereby to ascer¬ 
tain which is the land of one, and which is the land of 
the other. In such a case, to set the bounds certain, 
this writ lies for the one against tlie other.'* The other 
WTit is l)e Pcramhnhtione facienda. This writ is sued 
out with the assent of both parties, where they are in 
doubt of the bounds of their lordships or manors, or 
of their towns. vVnd upon such assent, the writ issues 
to the sheriff to make the perambulation, and to sot out 
the bounds and limits between them in certainty.® And 
it is added, in Fizherbert, (in which he follows tlio rule 
of the Registrum Brevium,) that the perambulation may 
be made for divers towns, and in divers counties ; and 
the parties ought to come into the Chancery, and there. 


* Ibid. 

2 Speer v. Crawler, 2 Meriv. 417. 

3 Ibid.; Rej^ist. Brevium, 157 h. 

4 Fitzherb. Nat. Brev. 300 [128.] 
^ Fiizherb. Nat. Brev. 309 [133.] 
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acknowledge and grant that a perambulation be made 
betwixt them; and the acknowledgment shall be en¬ 
rolled in the Chancery, and thereupon a coinmission or 
writ shall issue forth.* 

§ 612. Sir William Grant farther supposes, that the 
jurisdiction having thus originated in consent, the next 
step would probably'be, to grant the commission on the 
application of one party, who showed an equitable 
ground for obtaining it, such as that a tenant, or copy- 
holder had destroyed; or not preserved, the boundaries 
between his own property and that of his lessor or lord. 
And to its exercise, on such an equitable ground, no 
objection has ever been made,^ and it may be added, no* 
just objection can be made. 

§ Old. This account of the origin of the Chancery 
Jurisdiction seems highly probable in itself; but how¬ 
ever satisfactory it may seem, it can scarcely bo said 
to aflbrd more than a reasonable conjecture, and is not 
a conclusive proof, that such was the actual origin. In 
truth, the recent discoveries made of the actual exercise 
of Chancery .Jurisdiction in early times, as disclosed in 
the Report of the Parliamentary Commissioners, already 
referred to in a former part of these Commentarie.s, are 
sullicicnt to teach us to rely with a subdued confidence 
upon all such conjectural sources of jurisdiction.® It is 
very certain, that in some cases the Court of Chancery 
has granted commissions, or directed issue-s, on no other 
apparent ground, than that the boundaries of manors 
were in controversy.^ And Lord Northington seems to 


1 Ibid. ; Regis. Brev. 157, and'Regula, ibid. 

Speer u. Crawler, 2 Meriv. 417. 

^ Ante, ^ 47, 48, and notes, ibid. 

4 Ibid. See Lethulier Castlemain, 1 Dick. R. 46 ; S. C. 2 Eq. 
Abridg. 161; Sel. Cas. Ch. 60; Metcalfe v. Beckwith, 2 P. Will. 376. 

59 



702 


EQUITY JUEISPBUDENCE. 


[CH. XI. 


have assigned a different origin to the jurisdiction from 
that already suggested, upon one important occasion, 
at least, namely, that parties originally came into the 
Court for relief, in cases of confusion of. bounda¬ 
ries, under the Equity of preventing multiplicity of 
suits.^ 

§ 614. The Civil Law was far more provident than 
ours, upon .the subject of boundaiies. It considered, 
that there was a tacit agreement, or duty, between ad¬ 
jacent proprietors, to keep up and preserve the bounda¬ 
ries between their respective estates; and it enabled all 
persons having an interest to bring a suit to have the 
boundaries betweem them settled, and this, whether 
they were tenants for years, usufructuaries, mortgagees, 
or other proprietors. The action was called Adio finium 
regimdonim ; and if the possession was also in dispute, 
that might be ascertained and fixed in the same suit, 
and, indeed, was incident to it.® Perhaps it might not 
have been originally unfit for Courts of Equity to have 
entertained the same general jurisdiction, in cases of 
confusion of boundaries, upon the ground of enforcing 
a specific performance of the implied engagement or 
duty of the Civil Law. Such a broad origin or exer¬ 
cise of the jurisdiction has, however, never been claimed 
or exercised. 

§ 615. But, whatever may have been the origin of 
this branch of jurisdiction, it is one which has been 
watched with a good deal of jealousy by Courts of 
Equity of late years; and there seems no inclination 
to favor it, unless special grounds are laid to sustain it. 


1 Wake 1 ?. Conyers, 1 Eden, R. 334 ; S. C. 1 Cox, R. 300. 

2 See 1 Domat, B. 2, tit. 6, ^ 1, 2, p. 308, 309; Co. Lilt. 169 a, Har- 
giave’s note 23 ; Dig. Lib. 10, tit. 1, 1* L 
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The general rule now adopted is, not to entestain juris¬ 
diction, in cases of confusion of boundaries, upon the 
ground, that the boundaries are in controversy; ‘ but 
to require that there should be some Equity superin¬ 
duced by the act of the parties j such as some particular 
circumstances of fraud; or some confusion, where one 
person has ploughed too near another; or some gross 
negligence, omission, or misconduct, on the part of per¬ 
sons whose special duty it is to preserve or perpetuate 
the boundaries.® 

§ GIG. Where there is an ordinary legal remedy, 
there is certainly no ground for the interference of Courts 
of Equity, unless som§ peculiar Equity supervenes, 
which a Court of Common Law cannot take notice of 
or protect. It has been said by Lord Northington, that 
where there is no legal remedy, it does not therefore 
follow, that there must be an equitable remedy, unless 
there is also an equitable right. Whore there is a 
legal right, there must be a legal remedy; and if there 
is no legal right, in many cases there can be no equi¬ 
table one.® On this account he dismissed a bill to 
settle the boundaries between manors, it appearing, that 
there was no dispute as to the right of soil and free¬ 
hold, on both sides the boundary marks, (which right 
was admitted by the bill to be in the defendant,) and 
that the right of seignory alone, (an incorporeal here¬ 
ditament,) and not that of the soil, was in dispute. 

^ Haskell v. Allen, 23 Maine, R. 448 ; Stewart v. Coulter, 4 Rand. 74; 
Hale V, Darter, 5 Humph. 79 ; Topp v. Williams, 7 Humph. 569. But 
see Leihulier v. Castleoiain, 1 Dick. H. 4G ; S. C. 2 Eq. Abridg* 161; Sel. 
Cas. in Ch. 60. 

2 Wake Conyers, 1 Eden, R. 331; S. C. 1 Cox, R. 360. See Miller 
u. Warminglon, 1 Jac. & Walk. 473 ; Eden on Injunctions, ch. 16, p. 
361,302. 

3 Ibid. 
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And his Lordship on this occasion remarked, that “ all 
the cases where the Court has entertained bills for 
establishing boundaries, have been where the soil itself 
was in question, or where there might have been a mul¬ 
tiplicity of suits.” ^ 

§ 617. So in a case, where a bill was brought by one 
parish against another to ascertain the boundaries of 
the two parishes in making their rates; and a number 
of houses had been built upon land lormprly waste; and 
it was doubtful to which parish each part of the waste 
belonged ; Lord Thurlow refused to interfere, and ob¬ 
served that the greatest inconvenience might arise from 
doing so. For, if a commission were granted, and the 
bounds set out by commissioners, any other parties, on 
a dilFerent ground of dispute, might equally claim an¬ 
other commission. These other commisioners might make 
a different return, and so, in place of settling differences, 
endless confusion would be created.® In another report 
of the same case, he is reported to have said, If ho 
should entertain the bill, and direct an issue in such a 
case as that, he did not see wbat case would be peculiar 
to the Courts of Law, and ho (Jid not know how to 
extract a rule from the Mayor of York v. Pilkington, 
(1 Atk. 11. 282,)“» Where there was a common right 


1 Ibid. 

2 St. Luke’s r. Leonard’s Parish, or Warring v. Ilolham, cited by Ch. 
Baron McDonald, in Atkins ??. Hatton, 2 Anstr. 11. 395; S. C. 2 Dick. 
550. 

3 Warring v. Hotham, 1 Bro.’Cli. R. 40, and Mr. Belt’s note (2). The 
case of the Mayor of York t?. Pilkington, 1 Atk, 282, was a bill brought 
to quiet the plainti/T’sf in a right of fishery in the river Ouse, of which 
they claimed the sole fishery ^gainst the defendants, who (as wiis suggested 
in the bill) claimed several rights, either as lords of manors, or as occu¬ 
piers of the adjacent lands; and also for a discovery and account of the 
fish taken. The defendants demurred to the bill, as being matter cogni- 
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to be tried, such a proceeding was to be understood. 
The boundary between the two jurisdictions was appa¬ 
rent. That is the case, where the tenants of a manor 
claim a right of common by custom, because the right 
of all the tenants of the manor is tried by trying the 
right of one. But in the case before him, he saw no 
common right, which the parishoners had in the bound¬ 
aries of the parish. It would be to try the bbundaries 
of all the parishes in the kingdom on account of the 
poor-laws.^ The ground of dismissing the bill seems, 
from these very imperfect statements of the case, to 
have been, first, that the proper remedy was at law; 
and, secondly, that no Equity was superinduced, for it 
would not even suppress multiplicity of suits. 

§ 018. In Atkins v. Hatton, (2 Anstr. II. 3'86,) the 
Court refused to entertain a bill brought by the rector 
of a parish principally for an account of tithes, and to 
have a commission to settle the boundaries of the parish 
and the glebe. The Court said,‘‘Theplaintiff'here calls 
upon the Court to grant a commission to ascertain the 
boundaries of the parish, upon the presumption that all 
the lands ivhich shall be found within those boundaries, 
would be tithable to him. That is, indeed, a prima fade 
inference; but by no means conclusive. And there is no 
instance of the Court ever granting a commission, in 
order to attain a remote consequential advantage. It is 
a jurisdiction which Courts of Equity have always been 


zabl(3 at law only. Lord Hardwicke at first sustained the demurrer, 
but afterwards overruled it. Lord Thiirlow disapproved of this final 
decision ; anf to this, a part of Iiis reasoning, in 1 13ro. Ch. R. 40, is 
addressed. 

* Warring v, Hotbam, or St. Luffe’s r. St. Leonard's Parish, 1 Bro. Ch. 
R. 40 ; S. C. 2 Dick. 550. See Metcalf v, Beckwith, 2 P. Will. 376. 
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very cautious of exercising.” It is observable, that no 
special Equity was here set up. But the party desired 
the commission solely upon the ground of founding a 
possible right against some persons for tithes, upon the 
ground, that the land which they occupied was intra- 
parochial and tithable. This was properly a matter at 
law, to be ascertained by a special suit against every 
owner or'occupant of land severally, and not against 
them jointly, in a bill to ascertain boundaries. 

§619. These cases are sufficient to show, that the 
existence of a controverted boundary by no means con¬ 
stitutes a sufficient ground for the interposition of 
Courts of Equity, to ascertain- and fix that boundary: 
Between independent proprietors such cases would be 
left to the proper redress at law.* It is, therefore, 
necessary to maintain such a bill, (as has been already 
stated,) that some peculiar Equity should be superin¬ 
duced.** In other words, there must be some equitable 
ground attaching itself to the controversy. And we 
may, therefore, inquire, what will constitute such a 
ground ? This has been in part already suggested. 
In the first place, it may be stated, that if the confusion 
of boundaries has been occasioned by fraud, that alone 
will constitute a sufficient ground for the interference 
of the Court.* And if the fraud is established, the 
Court will by commission ascertain the boundaries, if 
practicable j and, if not practicable, will do justice 


I Speer t>. Crawter, 2 Meriv. R. 410, 417; Miller v. Warmington, 
1 Jack. & Walk. 473; Loker v, Rolle, 3 Ves. 4. 

9 Wake V. Conyers, 1 I/len, R. 331; S. C. 1 Cox, R. 360; Speer v. 
Crawler, 2 Meriv. R. 417, 418. 

3 This is understood to have beei^the ground of the decision of the 
Honse of Lords, in Rouse v. Barker, 3 Bro. Ch. Rep. 180, reversing the 
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between the parties by assigning reasonable boundaries, 
or setting out lands of equal value.* 

§ 620. In the next place, it will be a sufficient 
ground for the exercise of jurisdiction, that there is a 
relation between the parties, which makes it the duty 
of one of them to preserve and protect the boundaries; 
and that, by his negligence or misconduct, the confu¬ 
sion of boundaries has arisen. Thus, if, through the 
default of a tenant, or a copy-holder, (who is under an 
implied obligation to preserve them,) there .arises a con¬ 
fusion of boundaries, the Court will interfere, as against 
such tenant or copy-holder, to ascertain and fix the 
boundaries.® But, even, in such cases, it is further 
indispensable to aver, and to establish by suitable 
proofs, that the boundaries, without such assistance can¬ 
not be found.® And the relation of the parties, enti¬ 
tling them to the redress, must also be clearly stated; 
for, where the parties claim by adverse titles, without 
any superinduced Equity, we have already seen, that 
the remedy is purely at law.* 

§ G21. In the next place, a bill in Equity will lie to 
ascertain and fix boundaries, when it will prevent a mul- 


decree of the Exchequer in the same cause. See Atkins v. Hatton, 2 Ans- 
trutli. R. 390. 

* Speer i\ Crawter, 2 Meriv. R. 418; Duke of Leeds v, Earl of Straf¬ 
ford, 4 Ves. 181; Grierson v. Eyre, 9 Vcs. 345 ; Attorney-Genera! v. Ful¬ 
lerton, 2 A^cs. & Beam. 203 ; Willis v. Parkinson, 2 Meriv, R. 507. The 
common form of a decree for a commission in a case of this nature, will be 
found in Willis u. Parkipson, 2 Meriv. R. 506, 509; Duke of Leeds v. 
Strafford, 4 Ves. 186. 

2 Ibid ; Ashton v. Lord Exeter, 6 Ves. 293; Miller v, Warmington, 1 
Jac. & Walk. 472 ; Attorney-General v. Fullerton, 2 Ves. & Beam. 263 ; 
Speer r. Crawler, 17 Ves. 210. 

3 Miller V. Warmington, 1 Jac. & Walk. 472. 

4 Ibid. 
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tiplicity of suits. This is an old head of Equity Juris¬ 
diction ; and it has been very properly applied to cases 
of boundaries.^^ Indeed, in many cases of this nature, 
as, for instance, where the right affects a large number 
of persons, such as a common right in lands, or in a 
waste, claimed by parishioners, commoners, and others, 
where the boundaries have become confused by lapse 
of time, accident, or mistake, the appropriate remedy 
to adjust such conflicting claims, and tb prevent expen¬ 
sive and interminable litigation, seems properly to be 
in EquityAnd it will not constitute any objection to 
a bill to settle the boundaries between two estates, that 
they are situate in a foreign country, if, in other 
respects, the bill is, from its frame, properly maintain¬ 
able.® 

§ 622. There are cases of an analogous nature, 
(which constitute the second class of cases, arising 
from confusion or entanglement of other rights and 
claims than to lands,) where a mischief, otherwise irre¬ 
mediable, arising from confusion of boundaries, has 
been redressed in Courts of Equity. Thus, where a 
rent is chargeable on lands, and the remedy by distress 
is, by confusion of boundaries, or otherwise, become 
impracticable; the jurisdiction of Equity has been 


1 Wake V. Conyers, 1 Eden, 331: S. C. 1 C(Jx, K 300; Warin^ v. 
Holham, 1 Bro. Ch. R. 40; S. C. cited 2 Anstruih. R. 305; Bouverie v. 
Prentice, 1 Bro. Ch. R. 200 ; Mayor of York v. Pilkinglon, 1 Atk. 282, 
284. See Whaley v. Dawson, 2 Sch. & Lefr. 370, 371. 

2 See ibid.; Marquis of Bute v. The Clamorganshire Co. 1 Phillips, 
Ch.R 681. 

3 Penn v, Lord Baltimore, 1 Ves. R. 444 ; Pike v. Hoare^ 2 Eden, R. 
182 ; Bayley v. Edwards, 3 Swanst. R. 703 ; Tulioch w. Hartley, 1 
Yourfnre & Coll. New Cas. in Chan. 114. 
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most beneficially exerted to adjust the rights and 
settle the claims of the parties.^ 

§ 023. Other illustrations will present themselves 
more appropriately under other heads, in the course of 
these Commentaries. One instance, however, may be 
mentioned, in which Courts of Equity administer the 
most wholesome moral justice, following out the prin¬ 
ciples of lawand that is, where an agent, by fraud or 
gross negligence,® has confounded his -own property 
with that of his principal, so that they are not distin¬ 
guishable. In such a case, the whole will be treated 
in Equity as belonging to the principal, so far as it is 
incapable of being distinguished.® 


1 13ovvman v. Yeat, cited 1 Cas. Cli. 145, 146 ; Duke of Leeds v. Pow¬ 
ell, Ves. R. 171, and Belt’s Supp. 98; Bouverie v. Prentice, 1 13ro Ch. 
R. 200 ; North v. Earl of Strafford, 3 P. Will. 148, 149 ; Duke of Leeds 
V. New Radnor, 2 Bro. Ch. R. 338, 518 ; Mitf. PJ. Eq. by Jeremy, 117; 
1 Fonbl. Eq. B. 1, ch. 3, ^ 3, and note (ff). Post, ^ 689. 

2 [Qua'-re, whether negligence merely, of the agent, in permitting the 
confusion, will forfeit his property in his portion. See Pratt v. Bryant, 
20 V^erm. R. 333.] 

^ Lupion V, White, 16 Ves. 432; Panton v. Pantdn, cited ibid ; Ched- 
wort V. Edwards, 8 Ves. 46 ; Hart v. Ten Eyck, 2 Johns. Ch. R. 108 ; 2 
Black. Comm. 405 ; Story on Bailm. ^ 40 ; Ante, § 468; Bryant v. Ware, 
30 Iaine, 295, 237, 370; 2 Black. Comm. 405; 4 Burr. R. 2349; Col¬ 
burn V. Simms, 2 Hare, R. 554 ; cited at large, Post, ^ 933, note. 
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CHAPTER XIL 

DOWER. 

« 

§ G24. Another head of concurrent equitable juris¬ 
diction is in matters of Dower. As dower is a strictly 
legal right, it might seem, at fiffet view, that the proper 
remedy belonged to Courts of Common Law. The juris¬ 
diction of Courts of Equity in matters of dower, for the 
purpose of assisting the widow by a discovery of lands 
or title-deeds, or for the removing of impediments to her 
rendering her legal title available at law, has never been 
doubted. ^ And indeed, it is extremely difficult to per¬ 
ceive any just ground upon which to rest an objection 
to it, which would not apply with equal force to the 
remedial justice of Courts of Equity, in all other cases 
of legal rights in a similar predicament. But the ques¬ 
tion has been made, how far Courts of Equity should 
entertain general jurisdiction to give general relief in 
those cases, where there appeared to be no obstacle to 
her legal remedy.® Upon this question there has, in 
former times, been no inconsiderable discussion, and some 
diversity of judgment. But the result of the various 
decisions upon this subject is, that Courts of Equity 
will-now entertain a general concurrent jurisdiction with 


* 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (/). 

2 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (/); Huddlestone v. Huddlestone, 
1 Ch, R. 38; Park on Dower, ch. 15, p. 317. 
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Courts of Law in the assignment of dower in all cases.* 
The ground most commonly suggested for this result is, 
that the widow is often much embarrassed, in proceed¬ 
ings upon a writ of dower at the Common Law, to dis¬ 
cover the titles of her deceased husband to the estates, 
out of which she claims her dower (the title-deeds being 
in the hands of heirs, devisees^ or trustees); to ascer¬ 
tain the comparative value of different estates; and to 
obtain a fair assignment of her third part.® In such 
cases, where the title of the widow to her dower is not 
disputed, the Court progeeds directly to the assignment 
of dower; but, if the title is disputed, it is first required 
to be established by an issue at law, or otherwise.® 

§ 625. There are some cases, in which the remedy 
for dower in Equity seems indispensable. At Jaw, if 
the tenant dies after judgment, and before damages are 
assessed, the widow loses her damages. And so, if the 
widow herself dies before the damages are assessed, 
her personal representative cannot claim any. But a 
Court of Equity will, in such cases, entertain a bill for 
relief j and decree an account of rents and profits, 
against the respective representatives of the several 
persons, who may have been in possession of the estate 


1 Curtis V. Cuilis, 2 Bro. Ch. R 620 ; Mundy Mundy, 2 Ves. jr., 
122; S. C. 4 Bro. Ch. R. 294 ; Blain v, Harrison, 11 Ill. R. 388. — I am 
aware that Mr. Park, in his excellent Treatise on Dower, doubts, if the 
doctrine is maintainable to this full extent. But, notwithstanding his 
doubts, it appears to me the just result of the authorities, and maintain¬ 
able upon principle. Indeed, Mr. Park seems to admit, that wheie a dis¬ 
covery or account is wanted, there set^ms no just objection to the jurisdic¬ 
tion. Park on Dower, ch. 15, pp. 317,320, 325, 326, 329, 330; Strickland 
V, Strickland, 6 Bcav. R. 77, 81. • 

3 Mitf. PI. El- 121, 122, 123, by Jeremy, and note (a); Jeremy on 
Eq. Jurisd. B. 3, Pt. 2, ch. 5, p. 508, 509. 

3 Ibid ; Park on Dower, ch. 15, p. 329. 
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since the death of the husband; provided, at the time 
of filing the bill, the legal right to damages is not gone.i 
§ 626. Upon principle, there would not seem to be 
any real difficulty in maintaining the concurrent juris¬ 
diction in Courts of Equity in all cases of dower; for a 
case can scarcely be supposed, in which the widow may 
not want, either a discovery of the title-deeds, or of 
dowable lands; or some impediment to her recovery 
at law removed; or an account of mesne profits before 
the assignment of dower; or a more full ascertainment 
of the relative values of the dowable lands; and, for 
any of these purposes, (independent of cases of accident, 
mistake, or fraud, or other occasional equities,) there 
seems to be a positive necessity for the assistance of a 
Court of Equity.® And, if a Court of Equity has once 
a just possession of,the cause in point of jurisdiction, 
there seems to be no reason, why it should stop short of 
giving full relief, instead of turning the dowress round 
to her ultimate remedy at law, which is often dilatory, 
and always expensive.® Dower is favored, as well in 
law, as in Equity.* And the mere circumstance, that a 


1 Park on Dower, ch. 15, p, 330; Id. 309 ; Curlis v, Curtis, 2 Bro. Ch. 
R. 632; Dormer v. Portescue, 3 Atk. 130 ; Mordaunt r, Thorold, 3 Lev. 
R. 275 ; 1 Salk. 252. 

2 The action of dower is now, in consequence of the jurisdiction in 
Equity beings established, less frequently resorted to at law, than in former 
times. And the Parliamentary Commissioners, in their Report, (2 Report 
of Common Law, p. 7, 1830,) say: The necessity for a discovery to 
ascertain the st^te of the legal title, before a widow can safely resolve to 
commence an action against any person as tenant of the freehold, and the 
convenience of a commission for setting out her dower under the autho¬ 
rity of a Court of Equity, generally make it expedient that a suit in 
Equity shodld be instituted.^ 

3 See Park on Dower, ch. 15, p. 318. 

^ Com. Dig. Chancery, 3 £. 1, 2. See Blain v. Harrison, 11 III- R- 
388. 
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discovery of any sort iq(^y be wanted to enforce the 
claim, would, under such circumstances, seem to furnish 
a sufficient reason why the jurisdiction for discovery 
should carry the jurisdiction for relief.^ 

§ 627. Lord Eldon has put this matter in a strong 
light. After having remarked, that he did not know 
any case, in which an heir had claimed, merely as heir, 
an account (of mesne profits), without stating some 
impediment to his recovery at law; as, that the defend-' 
ant has the title-deeds necessary to maintain his title; 
that terms are in the way of his recovery at law j oj^ 
other legal impediments, which do, or' may probably 
prevent it j upon which probability, or upon the fact, 
the Court might found its jurisdiction j he proceeded to 
say; — “ The case of the dowress is upon a principle, 
somewhat, and not entirely, analogous to that of the 
heir. An indulgence has been allowed to her case, upon 
the great difficulty of determining a prmi, whether she 
could recover at law, ignorant of all the circumstances; 
and the person, against whom she seeks relief, &c., hav¬ 
ing in his possession all the information necessary to 
establish her rights. Therefore, it is considered uncon- 
scienlious in him to expose her to all that difficulty, to 
which, if that information was fairly imparted, as con¬ 
science and justice require, she could not possibly be 
exposed.”* 


1 See Dormer i’. Forlescue, 3 A(k. 130, 131 ; Moor v. Black, Cas. 
Temp. Talb. 126; Herbert v. Wren, 7 Cranch, 370, 376 ; Curtis v. Cur¬ 
tis, 2 Bro. Ch. R. 620 ; Mundy v. Mundy, 2 Ves. jr,, 122; S. C. 4 Bro. 
Ch. 294 ; Graham v, Graham, 1 Ves. 262 ; D’Arcy v. Blake, 2 Sch. & 
Lefr. 389, 390 ; Powell v. The Monson Manu/. Co, 3 Mason, R. 347. 

2 Pulteney v. Warren^ 6 Ves. 89. See Co. Lilt. 208, Butler’s note (105,) 
as to dower in the case of a mortgage for a term of years. Strickland v. 
Strickland, 6 Bcav. R. 77, 80. In this case Lord Langdale said: 

CO* 
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§ 628. But the proprietymaintaining a general 
jurisdiction in Equity, in matters of dower, is still more 
fully vindicated in a most elaborate opinion of Lord 
Alvanley, when Master of the Bolls, in a case, which 
now constitutes the polar star of the doctrine. After 
adverting to the fact, that dower is a mere legal demand, 
and the widow's remedy is at law, he said, " But then, 
the question comes, Whether the widow cannot come, 
either'for a discovery of those facts, which may enable 
her to proceed at law; and, on an allegation of impedi¬ 
ments thrown in her way in her proceedings at law, 
this Court has not z right to assume a jurisdiction, to 
the extent of giving her relief for her dower; and, if 
the alleged facts are not positively denied, to give her 
the full assistance of the Court, she being in conscience, 
as well as at law, entitled to her dower.” lie then pro¬ 
ceeded to state the reasons why the widow should have 
the assistance of the Court by relief, as well as by re¬ 
covery; insisting that the case of the widow is not 
distinguishable from that of an infant, where the relief 
would clearly be granted; and that it would be un- 
conscientious to turn her round to a suit at law, for the 
recovery of her dower, which must 'be supposed to be 


was argued, that if difficulties are shown to exist, and if, from the na¬ 
ture of the case, it.appears to be in the power of the defendant to raise 
those difficulties, this Court will not only restrain the defendant from rais¬ 
ing the difficulties, but will assume the whole jurisdiction over the case; 
and if this were so, the plaintiff might be entitled to relief on this bill. 
But there is no such general rule; there are, indeed, some particular cases 
of legal right, such as dower and partition, in wdiich the Court has 
assumed a general jurisdiction, probably in consequence of the difllcultios 
to whith the plaintiff would be subjected in seeking to obtain' complete 
justice at law ; but, in other cases, the plaintiff is to show what the diffi* 
cullies are, and how they impede him in a manner contrary to equity, and 
his bill ought to pray to be relieved from them.’* 
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necessary for her to live upon, when she has been com¬ 
pelled to resort to Equity for a discovery. And he 
finally concluded by saying, that the widow labors 
under so many disadvantages at law, that she is fully 
entitled to every assistance, that this Court can give 
her, not only in paving the way for her to establish her 
right at law, but also by giving complete relief, when 
the right is ascertained.^ 


^ Curtis V, Curtis,.2 Bro. Ch. R, 620, 630 to 634.—The judgment of 
the Master of the Rolls contains so masterly a view of the doctrine, th^t 
I venture to transcribe the material passages, as they cannot be abridged 
without injury to their force. — Dower, therefore, is a mere legal demand, 
and the widow’s remedy is primd facip at law. But, then, the question 
comes, Whether the widow cannot come, either for a discovery of those 
facts which may enable her to proceed at law, and on an allegation of im¬ 
pediments thrown in her way in her proceedings at Jaw, this Court has 
not a right to assume a jurisdiction, to the extent of giving her relief for 
her do\^cr, and if the alleged facts are not positively denied, to give her 
the full assistance of this Court, she being, in conscience as well as at law, 
entitled to her dower. Her remedy at law is a writ of dower. Generally 
there are no damages in real actions ; but so favorable was the law to this 
particular action, that it provided a special relief for the widow, by giving 
her damages. If the widow was disturbed in her quarantine^ she had a 
particular writ penned for her relief. As to dower, the widow, at first, 
was only entitled to have an assignment of the land by metes and bounds. 
Then camo the Statute of Merton, which showed particular anxiety for 
the relief of widows. And it is curious to see that the attempt now, is to 
drive the widow to that remedy, as the least advantageous, though it is 
very evident, the statute was meant to give her an additional remedy. The 
deforcers of dower are (by that statute) to be in mercy, or fined at the 
pleasure of the king, which, in those days, was a very serious thing, and 
was meant as a real punishment to deforcers. I own, I think it an odd 
construction of this statute, that the damages given by it are to be oonsi* 
dered strictly is damages, that is, as vindictive damages in tlie breast of a 
jury, and not capalle of ascertainment by the Court, and that, therefore, 
they are to die with the person. How^ever, so it has been determined. 
As to what is said in Sayer’s Law of Damages, that a widow shall have 
no damages, when her dower is assigned to her in Chancery, it certainly 
is a mistake of the meaning of Co. Lilt. 33 a ; for Coke is there speaking 
of the writ de Dote ai(sl(/nandd issued by the Court of Chancery, and 
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§ 629. Dower, as has been already suggested, is 
highly favored in Equity. And, as was said by the 


not a decree of a Court of Equity. In Fitzherbert’s Natura Brevlum^ the 
nature of the writ de Dote assignandii appears very clear ; and on this 
there are no damages, because there is no deforcement of the widow, who 
is put to no troubic, but has a summary remedy provided for her. Now, 
as :o the cases which have been cited, Hatton v. Simpson, S Yern. 722, 
does not seem to bear much upon this case. Tilley v. Bridges, Free. Ch. 
252, is also reported in 2 Yern. 519, and I have some doubt about the 
authority of that case, for it is more particularly stated in Yernoii, than in 
Free. Ch.; and yet, what is said in Vernon, as to the injunction not pre¬ 
venting the entry, certainly cannot be right. Duke of Bolton v, Deane, 
Norton v. Frecker, and other cases, have been mentioned, to show, that 
there must be some fraud to give this court a jurisdiction, and that in the 
simple case of a widow claiming her dower, no such jurisdiction exists. 
Dormer v. Fortescue is also brought to show, that there must eitlicr be an 
infant concerned, or some particular circumstances in the case, to entitle 
this Court to proceed. Now, it seems difTicult to distinguish the two 
cases of the infant and the widow. The principle, in the case of the in¬ 
fant is, that he is thought not conusant of his right's at law sufficiently to 
enable him to proceed there; and therefore, the Court of Equity will give 
him all the relief he could have at law, and something more ; for, on a 
bill by an infant fur an account, he will get the mesne profits, which 
would certainly be gone at law by the death of the party. I argue in tho 
same manner for the widow. She comes here and says, * Tlie law gives 
me dower out of the estates of my husband and the mesne profits from 
his death ; I do not know how to proceed; for if there should turn out 
to be any mortgage, or term of years in my way, then I must pay the 
costs. The defendant has all tho title-deeds in his hands, and knows 
what the estates are; his conscience is aifected ; and yet, instead of 
putting mo in possession of my rights, he turns me out of doors, and 
keeps all the title-deeds.’ Now, 1 think this argument is a strong one, 
on the subject of fraud and concealment on the part of the heir, in not 
informing the widow of all that is necessary to enable her to proceed 
safely at law. If, then, she comes here for a discovery of .these matters, 
which the heir withholds from her, she shall have her, complete relief in 
this Court. If you deny her right to dower, the question musi be tried 
at law ; but, when the fact ascertained, she shall havd her relief here. 

It must he supposed, the dowfess has nothing to live upon but her dower, 
and the mesne profits are her subsistence from the time of her husband’s 
death ; and the course of this Court seems, therefore, to have been to 
assign her dower, and universally to give her an account from the death of 
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Master of the Rolls, (Sir Thomas Trevor,) on one occa¬ 
sion, the right that a dowress has to her dower, is not 


her husband. I admit she has no costs, where the heir has thrown no 
diflicullies in her way; and, if tho hoir admits the widow^s case, he is 
safe. I wished to find, if 1 could, any instance of the widow's being 
turned round on such a case as this ; but, verily, I believe th^re is no such 
instance. And, indeed, the case of Moor v. Black, (Cas. Temp. Talb. 
126,) is pretty clear to show, that LordTalbot thought the widow’s claim 
to be rightly made here ; for he overruled the demurrer in that case on 
both points. It shows that the difficulty, under which a widow labors, is 
a reason for her coming hero. Delver v. Hunter does not govern this 
case ; for there the widow had recovered possession. Lucas n, Calcrafl 
has also been mentioned, as showing that this Court would give no other 
relief as to dower, than such as the law would give the widow, and that 
tho Lord Chancellor had refiise'd to give costs in that case, because no 
costs were given at law. But, in that case, the heir had thrown no impe- 
diment in the widow’s way, and, therefore, there were no costs on either 
side. Now, taking it for granted, that tho Widow, coming after the death 
of the heir, would not be entitled to her mesne profits, it by no means /bl- 
lows, that when the widow is right in this Court, but the heir happens to 
die before she has fully established her right, she is not entitled to her 
mesne profits; for unquestionably, if the heir, instead of contesting the 
widow’s right, had admitted it, she would have been entitled to her decree 
for mesne profits, and his having thrown an impediment in her way shall 
not make the difierence. At the same time, I must again admit that the 
widow’s right at law is gone by the death of the party. Mordant u. Tho- 
Told is principally relied upon as to this point. It has been cited from 
Salkeld, tit. Dower; but it is also reported in 3 Lev. 275, and the result is 
slated differently in the latter book, though the atate of the case seems 
copied from the other; for in Levinz it is said the %)urt inclined to that 
opinion, but it being a new case, they w^ould advise, and no decision was 
given ; and it is to be observed that Levinz was himself counsel in that 
case. Alcworth v. lloberts, 1 Lev. 38, is mentioned in the former case ; 
there the action was against the heir of the heir and the alienee of the 
heir, and not against the heir’s executor; and the ground of that case 
was, that neither the heir nor the alienee were deforcers, and the damages 
were not a lien upon the land ; and, then the distinction is taken between 
the cases of tithes and dower; that, in the first case the damages were 
certain ; ill dow'er, uncertain. But surely, in common sense, they are 
equally certain. If it were not for tho cas«3 of Mordant r. Thorold, I 
really should have doubted much tho construction of this statute. I should 
have thought that the damages given by the statute were certain, and 
were not arbitrary, uncertain damages, to be ascertained by the discretion 
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only a legal right, and so adjudged at law; but it is 
also a moral right, to be provided for, and have a main¬ 
tenance and sustenance out of her husb'and’s estate to 


of a jury. However, it does seem a settled point at law, and that, at law 
the widow could not have recovered against the executor of Thomas 
Curtis. This being so, it is insisted, on the part of the widow, that still 
sliO has a right to come here for full relief, and that /she ought to he in the 
same situation, as if the heir had admitted her claim at first, (and, to be 
sure, in this case, the heir has given every opposition to her claim that he 
possibly could) ; and th&l, in this and many other cases, this Court gives 
a further remedy than the law will do. It is true, where the law gives 
neither right nor remedy, however hard it may be, Equity cannot assist. 
So in the case of damages for a personal injury, which arises cx dchclo, 
and not ex contraauy they are gone with the person. Bui it is not so 
clear in the case of a demand, the recovery of which has been prevented 
by a difficulty, unconscienliously thrown in the way of ariotlier person. 
There, Equity will give relief, and the relief it gives is beyond that which 
the party could obtain at law. It is the practice in Equity, that bond-cre¬ 
ditors, coming for a distribution of assets, shall have an account of rents 
and pro ts, which they could not have at Jaw. And y-et the same argu¬ 
ment might be used against that additional relief, as has been used in this 
case. The law gives the creditor only the land to hold, until he is satis¬ 
fied. Equity goes further and says, if the remedy at Jaw is not sufficient, 
we will sell the inheritance of the estate, and if that will not do, we will 
direct an account of rents and profits against the heir. Dormer v. For- 
tescue certainly supports these ideas very strongly, though, I am sure, 
Lord Hardwicke’s words must have been misconceived by Mr. Alky ns, as 
to what he was sup^sed to have said in respect of the lime, from which 
the statute of 9 Henry HI. gives the widow damages. But as far as one 
can collect Lord Hardwicke’s sentiments from that case, he thought tliis 
Court would expect the widow to establish her title at law, but, she 
having so done, would give her relief here as to the mesne profits. That 
is saying, Let the widow bring her action at law, out of form, for the 
purpose of determining her title to dower, and, when she has done that 
we will give her an adequate remedy. Here, I confess, I agree most 
fully in thinking, that the widow labors under so many disadvantages at 
law, from the embarrassments of trust terms, &c., that she is fully entitled 
to every assistance that thip Court can give her, not only in paving the 
way for her to establish her right at lawj but also by giving complete re¬ 
lief, when the right is ascertained.” Curtis r. Curtis, 2 Bro. Ch. R. 030 
to 634 ; Strickland v, Strickland, 6 Beav. R. 77. 
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live upon. She is, therefore, in the care of the law, and 
a favorite of the law. And upon this moral law is the 
Law of England founded, as to the right of Dower.‘ 
So much is this the case, that the widow will be aided 
in Equity for her dower against a term of years, which 
attends the inheritance, if it is not the case of a pur¬ 
chaser against whom she claims.* And if she has reco¬ 
vered her dower against an heir, who is an infant, and 
there is a term to protect the inheritance, which by the 
neglect of his guardian, is not pleaded, the term will 
not be allowed in Equity to be set up against her.^ 

^ § 630. Indeed, so highly favored is dower, that a bill 
for a discovery and relief has been maintained, oven 
against a purchaser for a valuable consideration without 
notice, who is, perhaps, generally as much favored as 
any one in Courts of Equity.'* The ground of maintain¬ 
ing the bill in such a case is, that the suit for dower is 
upon a legal title, and not upon a mere equitable claim 
to which only the plea of a purchase for a valuable con¬ 
sideration has been supposed properly to apply.® This 


1 Dudley & Ward v. Dudley, Tree. Ch. 244; Banks v. Sutton, 2 P. 
Will. 703, 704. See Co. Litt. 208, Butler’s note (105), when the widow 
is entitled to dower in case of a mortgage of the estate for years. 

- Com. Dig. Chancery, 3 E. 1; Radnor v. Vandebendy, 1 Vern. K. 
350 ; S. C. 2 Ch. Cas. 172 ; Prec. Ch. 65 ; 1 Eq. Abridg. 219 ; Dudley 
V. Diulley, 1 Eq. Abridg. 219; D’Arcy r. Blake, 2 Sch. & Lefr. 389, 
300; Mole V. Smith, 1 Jac. 496, 497. 

3 (>om. Dig. Chancery, 3 E. 1 ; Wray v. Williams, Free. Ch* 151 ; 
S. C. 1 Eq. Abridg. 210 ; 1 P. Will. 137 ; 2 Vern. 378, and Mr. Cox’s 
note ; Dudley & Ward u. Dudley, Free. Ch. 211 ; Banks u. Sutton, 2 P. 
Will. 706, 707, 708 ; D’Arcy v. Blake, 2 Sch. & Lefr. 389, 390; Swan- 
nock V, Lyford, Ambl. R. 6, 7 ; Ilitchins v. Ilitchins, 2 Freem. 242. 

4 Ante, § 61 c, 108, 139, 163, 381, 409, 434, 436. 

5 Williams v, Lainbe, 3 Bro. Ch. R. 264. In Collins v. Archer, 1 
Russ. & Mylne, 284, Sir John Leach, following the case of Williams u. 
Lainbe, held, that a purchaser for a valuable consideration without notice, 
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decision has been often found fault with, and, in some 
cases, the doctrine of it denied. It has, however, been 
vindicated with great apparent force, upon the follow¬ 
ing reasoning. If is admitted, that dower is a mere 
legal right; and that it Court of Equity, in assuming a 
concurrent jurisdiction with Courts of Law upon the 
subject, professedly acts upon the legal right for 
dower does not attach upon an equitable estate. In so 
acting, the Court should proceed in analogy to the law, 
where such a plea, of a purchase for a valuable consi¬ 
deration without notice, would not be looked at; and, 
therefore, as an equitable plea, it should also be ina<Jr 
missible. But this Analogy will not hold, where the 
widow applies for equitable relief, as, for the removal of 
terms out of her way, or for a discovery. In the latter 
cases, the equitable plea, of a purchase for a valuable 
consideration without notice, cannot be resisted. In 
the former case, the widow, proceeding upon the concur¬ 
rent jurisdiction of the Court, merely enforces a right, 
which the defendant cannot at law resist by such a 
mode of defence. In the latter case, she applies to the 
Equity of the Court to take away from him a defence, 
which at law would protect him against her demand.* 

§ 631. Other learned minds have, however, arrived at 
a different conclusion; and have insisted, that, upon 


had no defence in Equity against a plaintiff relying upon a legal title. 
But ih Payne v. Compton, 2 Youngo & Coll. 457, 461, Lord Abinger 
seeme to lave thought, that such a purchaser would be protected in 
Equity against any .claim by the owner of the legal estate. Neither of 
these cases was a claim of dower by the plaintiff. * 

^ See Blain v, Harrison/11 Illinois, R. 388. 

2 1 Roper on Husband and Wife, 446, 447 ; Ante, ^ 57 a, 410, note, 
^ 434, 436 ; Williams v, Lambe, 3 Bro. Ch. R. 264 ; Collins v. Archer, 1 
Uu88. &. Mylne, R. 284. 
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principle, the plea of a purchase fof a valuable consider¬ 
ation without notice, is a good plea in all cases, against 
a legal, as well as against an equitable claim; and that 
dower constitutes no just exception from the doctrine. 
They put themselves upon the general principle of con¬ 
science and Equity, upon which such a plea must always 
stand; that such a purchaser has an equal right to pro¬ 
tection and support, as any other claimant; and that he 
has a right to say, that having lorn fde and honestly 
paid hi^ money, no person has a right to rejquire him to 
discover any facts, which shall show any infirmity in his 
title. The general correctness of the argument cannot 
be doubted; and the only recognized exception seems 
to be that of dower, if that can be deemed a fixed ex- 
ception.^ » 

§G32. Generally speaking, in America, fewer cases 


^ The authorities are both ways. The case of Williams v. Lamhe, 3 
I3ro. Ch. II. 201; Collins v. Archer, 1 Russ. & Mylne, 284 ; anti Rogers 
r. Scale, 2 Freem. R. 84, are in favor of the doctrine that the plea is not 
good against a legal title. Against it is the Decision in Burlace Cooke, 
2 Freeman, R. 24 ; Parker v. Blythmore, 2 Eq, Abridg. 79, PI. 1; Jer- 
rard v, Saunders, 2 Ves. jr., 454, and Payne v. Cdmplon, 2 Younge & 
Coll. 457, 401 ; Plain v, Harrison, 11 Illinois, K* 384; Ante, ^ 630, note 
(5). Mr. Sugden,ia a very late edition of his work on Vendors and 
Purchasers, ch. 18, p. 762, 763, (1826,) maintains, that the authorities in 
favor of the sufficiency of the plea against a legal title preponderate ; and 
that, therefore, we may venture to assert, that it will protect the j)ur- 
chascr against a legal, as well as against an equitable claim. On the 
other hand, Mr. Beames, Mr. Belt, and Mr. Roper maintain the opposite 
doctrine. Beam. PI. Eq. 234, 245 ; 3 Bro. Ch. R. 264, Belt’s note (1) ; 

1 Roper on Husband and Wife, 446, 447. See also Medlicott v. O’Don¬ 
nell, 1 Ball & Beatt. 171 ; Milford, PI. Eq. 274, by Jeremy, and note (d); 

2 Fonbl. Eq. B. 2, ch. 6/§ 2, note (/*) ; 1 Fonbl, Eq. B. I, ch. 4, ^ 25, 
and note. In a case of such conOict of learned opinions, a commentator’s 
duly is best performed by leaving the authorities for the reader’s own 
judgment. See Park on Dower, ch. 15, p. 327, 328, and the Reporter’s 
note to 1 Russ. & Mylne, 289, n. 

KQ, JUIt.— VOL. I, 
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occur in regard to dower, in which the aid of a Court 
of Equity is wanted, than in England, from the greater 
simplicity of our titles, and the rareness of family settle¬ 
ments, and the general distribution of property among 
all the descendants, in equal or in nearly equal propor¬ 
tions. Still, however, cases do occur, in which a resort 
to Equity is found to be highly convenient, and some¬ 
times indispensable. Thus, for instance, if the lands, 
of which dower is sought,*are undivided, the husband 
being a tenant in common, and a partition^ or an 
account, or a discovery, is necessary, the remedy in 
Equity is peculiarly appropriate and easy.^ So, where 
the lands are in the hands of various purchasers; or 
their relative values are not easily ascertainable; as, 
for instance, if they have become the siteipf a flourishing 
manufacturing establishment; or if the right is aflected 
with numerous or conflicting equities; [as where mort¬ 
gages exist, in which the widow has released dowerj ® in 
such cases the jurisdiction of a Court of Equity is, per¬ 
haps, the only adequate remedy.® 


1 Herbert v. Wren, 7 Cranch, 370, 376. 

2 Gibson v. Crehore, 6 146; Messiter v. Wright, 16 Pick. 151; 

Smith V, Ensiis, 7 Greenl. 11. (Bennett's Ed.) 41. 

3 Powell V. Monson Manufacturing Company, 3 Mason, 347 ; Id. 459; 
Swaine v. Perrine, 5 Johns. Ch. R. 482 ; Badgley v. Bruce, 4 Paige, Ch. 
R. 98. 
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MABSHALLIl^a OP BEOOBmESv 

§633. Another head of concurrent jurisdiction, in 
Courts of Equity, is that of Marshallinq Securities.^ 
We have already had occasion, in another place, to con¬ 
sider the topic of marshAlling assets in Cases of admi¬ 
nistration, to which the present bears a very close analo¬ 
gy ; and also the doctrine of apportionment and contri¬ 
bution between sureties, to which it also has a near re¬ 
lation. The general principle is, that, if one party has 
a lien on, or interest in, two funds, for a debt, and another 
party has a lien on, or interest in one only of the funds, for 
another debt, tho latter has a right in Equity" to compel 
the former to resort to the other fund, in the first instance, 
for satisfaction, if that course is necessary for, the satis¬ 
faction of the claims of both parties,^ whenwer it will 


1 See Aldrich v. Cooper, 8 Ves. 394 ; 2 White & Tudor’s Eq. Lead. 
Cases, 49, and notes ; Eden on Injunct, ch. 2, p. 38, 39, 40 ; Ante, §499, 
558, 559, 500 ; Post, § 662. 

2 Lanoy v, Duke of Athol, 2 Aik. 446; Aldrich w. Cooper, 8 Ves. 
388, 395, 390; Ex parte Kendall, 17 Ves. 520; Trimmer i\ Bayne, 9 
Ves. 209 ; Cheeseborough v. Millard, 1 Johns. Ch. 413; Aveiall t7. Wade, 
Jiloyd & Goold, R. 252 ; Gwynne v. Edwards, 2 Russ. R. 289; Cradpek 
V. Piper, *15 Sim. 301 ; Attorney-General u. Tyndall, Ambler, R. 614; 
Selby V- Selby, 4 Russ. 336, 341 ; Trimrrfer v. Bayne, 9 Ves. 209; 
Greenwood v, Taylor, 1 Russ. & Mylne, 185 ; 2 Fonbl. Eq. B. 3, ch. 2, 
§ 6 ; Ante, § 557, 558, 559, 560 ; Post, § 042 ; Wiggin v. Dorr, 6 Sum¬ 
ner, R. 410, 414. 
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not trench upon the rights, or operate to the prejudice, 
of the party entitled to the double fund. Thus, a mort¬ 
gagee, who has two funds, as against the other specialty 
creditors, who havO but one fund, will, in the case of the 
death of the mortgagor and the administration of his 
assets, be compelled to resort first t.o the mortgage secu¬ 
rity ; and will be allowed to claim against the common 
fund only What the mortgage, on a sale consented to by 
him, is deficient to pay.i So, if A.-has a mortgage 
upon two different estates for the same debt, and B, has 
a mortgage upon one only of the estates for another 
debt, B. has a right to throw A., in the first instance, 
for satisfaction upon the security, which he, B., cannot 
touch, at least, where it will not prejudice A.’s rights^ 
or improperly control his remedies,® The reason is 
obvious, and has been already stated; for by compelling 

A. , under such circumstances, to take satisfaction out of 
one of the funds, no injustice is done to him in point of 
security or payment. But it is the only way by which 

B. can receive payment. And natural justice requires, 
that one m^ should not be permitted, from wantonness, 
or caprice, or rashness, to do an injury to %nother.^ In 


1 Greenwood v. Taylor, 1 Russ. & Mylne, 185, 187. 

^ Ibid.; Ante, ^499, 558, 559, 560; Barnes v, Rack^ter, 1 Youn^e & 
Coll. ifew. B. 401; The York Si Jersey Steam &c. Company v . 
Associates of the Jersey Company, Hopkins, Ch. R. 460 ; Post, ^ ()12 ; 
Conrad v, Harrison, 3 Leigh, R. 539. 

3 Lord Chancellor Sugden, in Averall i?. Wade, (Lloyd & Goold’s 
Hep. 255,) expressed an opinion which may be thought to imply a doubt, 
whether the doctrine, did apply to the case of two mortgages. Ilis lan¬ 
guage was: “The.general doctrine is this. Where one creditor has a 
demand against two estates, and another a demand against onS only, the 
latter is entitled to throw tfie former oii'the fund that is not common to 
both. This is a narrow doctrine, and cannot generally bo enforced against 
an incumbrancer, who is a mortgagee. Whatever may be the Equity of 
the creditor with only one security, the mortgagee of both estates has a 
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‘ S 

short, we may here ap£ly the common civil maxim, Sic 


right to compel the debtor to redeem, or he may foreclose.” On the other 
hand, Lord Hardwicke, in Lanoy v. The Diike of Athol, 3 Aik. R. 446, 
said : *‘Suppose a person, who has two real estates, mortgages both to 
one person, and afterwards only one estate to a second mortgagee, who 
had no notice of the first; the Court, in order to relieve the second mort¬ 
gagee, have directed the first to take his satisfaction out of that estate 
only which is not in mortgage to the second mortgagee, if that is suffi¬ 
cient to satisfy the first mortgage, in order to make room for the second 
mortgagee, even though the estates descended to two different persons.” 
See also. In re Cornwall, 2 C. & L. 131; S. C. 3 Dru. & War. 173. 
Lord Eldon, in Aldrich v. Cooper, 8 Ves. 388, used language leading to 
the same conclusion as that of Lord Hardwicke. He said; “ Suppose 
there was no freehold estate, but there was a copyhold estate ; which the 
owner had subjected to a mortgage ; and died. It is clear, the mortgagee 
having two funds might, if he pleased, resort to the copyhold estate. But 
would this Court compel him to resort toil?' If so, the Court marshals 
by the necessary consequence of its aOt. If the Court would not compel 
him, is it not clear that it is purely matter of his will, whether the simple 
contract creditors shall be paid, or not ? That, at least, contradicts all the 
authorities, that, if a party has two funds, (not applying now to assets par¬ 
ticularly,) a person having an interest in one only has a right in Equity to 
compel the former to resort to the Other, if that is necessary for the satis¬ 
faction of both. I never understood, that if A. has two mortgages, and 
B. has one, the right of B. to throw A. upon the security which B. can¬ 
not touch, depends upon the circumstance, whether it is a freehold or a 
copyhold mortgage. It does not depend upon assets only; a species 
marshalling being applied in other, cases ; though technically, wc do not 
apply that term except to assets. So, where in bankruptcy, the Crown 
by extent laying hold .of all the property, even against creditors, the 
Crown has been confined to such property as would leave the securities of 
incumbrances effectual. So, in the oaSe of the surety, it is not by the 
force of the contract; but that Equity, upon which it is considered against 
conscience,, that the holder of the securities should use them to the preju¬ 
dice of the surety; and therefore there is nothing hard in the act of the 
Court, placing the surety exactly in the situation of the creditor. So, a , 
surety may have the benefit of a mortgage of a copyhold estate, exacUjr 
as of frephold. It is very difficult to reconcile this with the principle of ^ 
all those cases between Jiving persons.’* And again ; “ Suppose another 
case ; two estates mortgaged to A.; and one of them mortgaged to B. 
He has DO claim under the deed, upon the other estate* It iday be so 
constructed, that he could not affect that estate after the death of the 
mortgagor. But it is the ordinary case to say, a person, having two 



726 ‘ EQUITY JURISPRUDENCE. [CH. XHI. 

ntere tuo, ut non dlicnum ladas ; still more emphati- 


funds, shall not by \iis election disappoint the party having only one fund ; 
and Equity, to satisfy both, will throw him wha has two funds, upon that 
which can be effected by him only ; to the intent that the only fund, to 
which the other has access, may rqpain clear to him. This has been 
carried to a great extent in bankruptcy ; for a mortgagee, whose interest 
in the estate was adfected by an extent of the Crown, has found his way, 
e;en in'a question with the general creditors, to his relief; that he was 
held "entitled to stand in the place of the Crown as to those securities, 
which he could not affect per directum^ because the Crown affected those 
in pledge to him. Another case may be put; that a man died, having no 
fund but a freehold and a copyhold estatethat they were both compre¬ 
hended in a mortgage tCL A.; and the freehold estate only*Was mortgaged 
to B.; and that B. was nojt only a mortgagee of the freehold estate, but 
also a specialty creditor by a covenant or a bond. In that case as well as 
in this, it might be said, the mortgagee of both estates might, if he 
thought proper, apply to the freehold estate, and exhaust the whole value 
of it. The other would then stand as a naked specialty creditor; ihe 
fund being taken out of his reach ; and there is no doubt, that, being both 
a specialty creditor and a mortgagee of the freehold estate^ but not having 
any claim as a mortgagee upon the copyhold estate, the same arrange¬ 
ment would take place, that he in Equity shall throw the prior incum¬ 
brancer upon the estate to which the dlher has no resort.’* Mr. Powell, 
in his Treatise on Mortgages, (1 Powell on Mdrtg- 343, and Coventry & 
Rand's notes, Id. 1014,) and Mr. Fonblanque (2 Fonbl. Eq. B. 3, ch. 2, 
^ 6, note r), seem to have taken the same view. It may perhaps be true, 
that the doctrine propounded by Lord Chancellor Sugdeii, was intended to 
be applied only to cases where therei could be a sale of the mortgaged 
properly, either by the original contract, or by a decree of a Court of 
Equity, in the exercise of its appropriate jurisdiction; and not to reach 
cases, where, as in England, the mortgagee had a right to, and might 
insist upon a foreclosure (Post, 2 Story, Eq. Jurispr. ^ 1026). But such 
a qualification of the doctrine is not intimated, as far as 1 have seen, 
except in the case before l«ord Chancellor Sugden. In the late case of 
Barnes v. Eackster, (1 Younge & Coll. New Rep. 401, 403,) Mr. Vice- 
Chancellor Broce seems to have thought the doctrine of Mr. Sugden to 
be applicable to the case, where, aAer the first mortgage of two estates, 
there are distinct mortgages to different persons of each estate mortgaged 
to the first mortgagee; and^that, as between these last conflicting incum¬ 
brancers, Courts of Equity will not marshal the estates, but merely appor¬ 
tion the first charge beitweeo the two estates. It may be thought that a 
Court of Equity, would be going too far by interfering with the creditor’s 
right of forecloBute; and that it would be sufiUcient to give the second 
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cally, the Christian mixim, “ Do unto others as you 
would they should do unto you.” * ' 


mortgagee a right to rede^ the first'mo^age/ In Africa there ,has 
hitherio been no difficulty on'the part of iur Courts of Equity, to give 
full effect to the doctrine of Lord Hardwicke, in the^ Oase of two funds, 
and two successive mortgages, Instead of a foreclosure, the usual course 
is to decree a sale, as it is in Ireland ; so thaf the main difiScuUy, in nar¬ 
rowing the rights of the first mortgagee, is avoided. Sea Cheeseborough 
V. Millard, 1 Johns. Ch. R. 413; Stevens u. Cooper, 1 Johns. Qh. R. 425; 
Evartson n. Booth, 19 Johns, ft. 489; HaySs v. Ward, 4 Johns. Ch. R. 
123 ; Campbell v, Macomb, 4 Johns. Ch. R. 534 ; Conrad v. HarrUoo, 3 
Leigh, R. 532 ; 1 Powell on Mort. 343, and notes by Coventry & RancI* 
But, at all events, it is very certain, that wherever a creditor, by his elec¬ 
tion to lake one of two funds, So which atone another creditor the 
right to resort, deprives the latter of his claim to that fund, he will be 
permitted in Equity to stand in the place of that creditor in regatd to the 
other fund. In Aldrich v. Cooper, ^ Yes. 396, Lord Eldon referred to 
many cases of this sort, and, among other things, said: ** The cases, with 
respect to creditors and other classes of claimants, go exactly ihe same 
length. In the cases of legatees against assets descended, a legatee has 
not so strong a claim to this species of Equity as a creditor. But the 
mere bounty of the testator enables the legatee to call for ihib species of* 
marshalling; that, if those creditors, having a right to go to the real 
esiate descended, will go to the personal estate, the choice of the credit¬ 
ors shall not determine whether the legatees shall be paid, or not. That, 
in some measure, is upon the doctrine of assets ; but with relation to Ijhe 
fact of a double fund. Both are in law liable to the creditors; and there¬ 
fore, by making the option to go against the onb> they shall not disappoint 
another person, who the testator intended should be satisfied. That is not 
so strong, as where it is not bounty, but the parly has by his own act, in 
his life, made liable to the whole of the debt a copyhold estate, not in law 
liable; and who, having also a freehold estate, must bo understood to 
mean, that the freehold estate shall be liable according to law, to his spe¬ 
cialty debts. The case is exactly the same with refe'rence to the distinc¬ 
tion taken, that where lands are specifically devised, the legatees shall not 
stand in the place of the creditors against the devisees ; for that is upon 
the supposition, that theYe is in the will as strong an inclination of the 
testator ifi favor of a specific devisee as a peciiuiary legatee ; and there- 

. * ' ‘ " 

.V 

1 Seo Cheeseborough v. Millard, 1 Johns. Cb. B. 413; Everlppa v. 
Booth, 19 Johns. R. 486; Hayes r. Ward, 4 Johps. Ch. ft. 123; Wiggin 
V. Dorr, 3 Sumner, R. 410. . 
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§ 634. The same principle applies to one judgment 
creditor, who has a right to go upon two funds, and 
another judgment creditor, who has a right upon one 
only of them, both belonging to the same debtor. The 
former may be comp^ed to apply first to the fund 
which cannot be reached by the second judgment; so 
that both judgments may be satisfied.^ But if the first 
creditor has a judgment against A. and B., and the se¬ 
cond against B. only; and it does not appear whether 


fore, there shall be no marshalling. But if, though specifically devised, 
the land is made subject to all debts, that, distinguishes the case; for there 
is a double fund ; and as, by that denotation of intention, the creditor has 
a double fund, the land devised and the personal estate, be shall not dis> 
rppoint the legatee. The case is also the same where, instead of the 
case of a mere specialty creditor, the land specifically devised is subject to 
a mortgage by the testator; as in Lutkins v. Leigh; there he shall not 
disappoint the legatee. So the case of paraphernalia is very strong for 
this proposition; that wherever there is a double fund, though this Court 
* will not restrain the party, yet he shall not so operate his paymeni as to 
disappoint another claim, whether arising by the law, or by the act of the 
testator.^* Ante, ^ 558, 559, 5C0 to 578. See also the Reporter’s note 
to Averall u. Wade, Lloyd & Goold, Rep. 264, and especially p. 208, 
where they say ; “ The general principle of marshalling is, that where 
one claimant has two funds to resort to, and another only one, the Court 
will either compel the person having the double security, to resort to that 
fund not liable to the demand of the other (citing 2 Atk. 416, 8 Yes. 391, 
395, and 1 Russ. & Mylne, 187) ; or, if satisfaction has been already 
obtained by him who has the double security, out of the fund to which 
alone the other can resort, the Court will allow the latter claimant to stand 
in the place of the former pro tanto'' See the note to Clifton v. Burt, 
(by Cox,) 1 P. Will. 679, where the principal authorities are collected. 
Ante, § 561, note (5.) 

^ Dorr v. Shaw, 4 Johns. Ch. R, 17; Averall n. Wade, Lloyd'& Goold, 
R. 252. In this last case, Lord Chancellor Sugden decided, that where a 
party, seised of several, estates, and indebted by judgment, settied one of 
the estates for a valuable consideration, with i covenant against incum¬ 
brances, and subsctiuenlly acknowledged other judgments, the prior judg¬ 
ments should be tbrowm altogether upon the unsettled estates, and that 
the subsequent judgment creditors had no right to make the settled estate 
contribute. 
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A. or B. ought to pay the debt due to the first creditor j 

nor whether any equitable right exists in B. to have the 
debt charged on A. alone; in such a case, Equity will 
not compel the creditor first to take the land of A. in 
satisfaction; for it is noi (as we s|^all presently and more 
fully see) a case of different debts and securities against 
one common debtor.^ ^ 

§ G34 a. Another case may easily be put, to illustrate 
the general doctrine, and the exceptions to it. Suppose 
the mortgagor to mortgage two estates to>the mortgagee, 
and afterwards he should mortgage one of the estates to 

B. , and the other to 0., by distinct mortgages, and B. 
and C. should each haya knowledge of the first mort¬ 
gage, and C. should also have notice of B.’s mortgage at 
the time of taking his own; and the mortgaged estates 
should finally turn out not to be sufficient to pay all 
the three mortgages; in such a case, it would seem, that 
B. would not have any right to have the estates mar¬ 
shalled, so as to throw the whole charge upon the estate 
mortgaged to C., for he has no superior equity to C., 
and, therefore, the charge of the first mortgage ought to 
be ratably apportioned between B. and 0.® But this 
must be propounded as open to some doubt, as there is 
a conflict in the authorities.® 


1 Dorr V, Shaw, 4 Johns. Ch. R. 17; Post, ^ 612, 643. See Ayers w. 
lJusted, 15 Conn. 504 ; King v. McVicker, 3 Sandf. CIi. R. 192. 

2 Barnes v. Rackster, 1 Younge & Coll. New R. 401. [See Bogden 
V, Bignold, 2 Younge & Coll. C.^C. 377; Bovvker v. Bull, 1 Eng. Law 
& Eq. R. 126. In the last case a principal and surety having joined in a 
mortgage jof land and bonds, containing powers of sale, and a proviso, 
that between the principal.and surety, the principal and the land should be 
primarily liable for the debt, the principal afterwards again mortgaged the 
same land and bonds, without the surety’s knowledge, to secure a farther 
advance. The surely was allowed to redeem, on payment of onl/the 
first sum. Sec also Higgins v. Frankis, 10 Jur. 328.] 

3 Post, ^ 1233 a ; Barnes v. Rackster, 1 Younge & Coll. N. B. 401; 
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§ 635. It is not improbcablo, that this doctrine of mar¬ 
shalling securities or funds, which, under .another form, 
had Hs existence in the Roman Law, and was therein 
called subrogation, or substitution, was derived into the 
jurisprudence of Equity from that source, as it might 
well be, since it is a doctrine belonging to an age of 
enlightened policy, and refined, although natural justice. 
Ip the Roman Law, (as we have already seen,) a surety 
upon a bond or security, paying it to the creditor, was 
entitled to a cession of the debt, and a subrogation or 
substitution to all the rights and actions of the creditor 
against the debtor; and the security was treated, as 
between, the surety and the debtor, as still subsisting 
and unextinguished.’ And where one creditor had any 
hypothecation or privilege upon property, as securily 
for a debt, and another creditor had a like subsequent 
security upon the same property for another debt; there, 
the latter, upon payment of the prior debt to the prior 
creditor, was entitled to a cession of the property, and 
to a subrogation to all the rights and actions of the same 
creditor for that debt. So the doctrine is laid down in 
the Digest. Plane, cum iertius creditor primum de sm 
pcciinia dmisit, in locum cjus siibstUuUur in ca quanlitate> 
quam siipet'iori cxsolvit? 

§ 636. We here see the original elements, from which 


Governeur v. Lynch, 2 Paige, R. 300 ; Skeel v. Sprakcr, 8 Paige, R. 
18-^; Patty v. Pease, 8 Paige, R. 277 ; Schryver u. Teller, 9 Paige, R. 
173. 

1 Polhier on Oblig. by Evans, n. 275, 280, 281; Id. n. 428, 420, 430; 
Id. n. 556, 557, 558, 659 (n. 591, 592, 503, 594, of the French*cditions) ; 
1 Domat, Civ. L?iw, B. 3, lit. 1,^6, per tot. p. 377, 3*8, 379 ; 2 Voet, 
aJ Pand. Lib. 46, lit. 1, ^ 27, 28,*29, 30; Ante, ^ 494, 499, 500. 

2 Dig. Lib. 20, lit. 4, 1. 16,17, 1. 11, ^ 4,1. 12, ^ 9. See also 1 Domat, 
B. 3, lit. 1, ^ 0, art. 2, 3, 4, 6, 7, 8; Ante, § 600, 501. 
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• 

our present system of equitable relief is, or at least, 
might have been, derived. The principal difference 
between the Roman system and ours is, that our Cjjurts 
of Equity arrive directly at tho same result, by compel-'' 
ling the first creditor to resort to the fund, over which 
he has a complete control, for satisfaction of his debt; 
and the Roman system substituted the second creditor to 
the rights of the first, by a cession thereof upon hispay- 
mcnl of the debt. It is true, that the case of a double 
fund is not put in tho text of the Civil Law; but it is 
an irresistible inference from the principles upon which 
it is founded.^ 


1 See Pothier on Oblig. by Evans, n. 520, 521, 522, (n. 555-, 556, 557, 
of ihe French editions,) B.; Hayes r. Ward, 4 Johns. Ch. II. 130 to 132 ; 
Cheeseborouirh v. Millard, 1 Johns. Ch. R. 414. — There are three texts 
of ilie Civil Law pointing to cases of hypothecations or mortgages, which 
bear upon the subject. In tfie Code it is said ;,Non omnmo sufcedunt in 
loriim hypoihecarii creditoris hi, quorum pecunia ad credilorem transit* 
Hue cnirn tune observatur ; cum is, qui pccuniam postea dat, sub hocpacto 
cri'dat, lit idem pigiius ePobligctiir, et in locum ejus succedaL Quod cum 
in jjervsona iiia factum non sit (judicalum est enim te pignora non accep- 
isse,) fustra putas libi auxilio opus esse Constitutionis nostra? ad earn rem 
periineiiiis. And again ; Si potiores creditorcs pecunia tua dimissi sunt, 
quibus ohligala fuit possessio, quum emisso te dicis, ita ut pretium perve- 
niiet ad eobdem priures creditores, in jus eorum sutcessisti; et contra cos, 
qui inferiores illis fuerunt, justa defensione te tueri poles. And again ; 
Si prior llespublica contraxit, fundusque ei est obligatus, libi secundo cre- 
diion o/rerenii pecuniam poicstas est, ut succedas etiam in jus Reipiiblica?. 
("ud. Lib. 8, lit. 19, 1. 1, 3, 4. Pothier has expounded the sense of these 
piibs.iiics with admirable clearness. Pothier on Oblig. by Evans, n. 521, 
Jl. (3) (n. 5.55 of llio French editions.) Domat, B. 3, tit. 1, ^ 3, art. 6, 
says: “ Although the creditor who has a mortgage, whether general or 
special, may exercise his right on all lands and tenements that are subject 
to the mortgage, and even on those which are in possession of third per¬ 
sons ; yetu seems agreeable to Equity, that if he can hope to recover 
payment of his debt out of the other effects, which remain of the debtor, 
he should not begin with troubling the third possessor, even although his 
nioriga;ie were special ; but that, before he mtdests the third possessor, 
and gives occasion to the consequences of having recourse against the 
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§ G37. Lord Kaimes has put the very case, as founded 
in a clear and indisputable principle of natural equity. 
After having adverted to the cases of sureties {fidcjus- 
sores,) and concidebendi, (debtors bound jointly and sever¬ 
ally to the same creditor,)^ he proceeds to state: "Another 
connection, of the same nature with the former, is that 
between one creditor, who is infoft in two different tene¬ 
ments for his security, and another creditor, who hath 
an infeftment on one of the tenements of a later date. 
Here the two creditors are connected, by having the 
same debtor, and a security upon the same subject. 
Hence it follows, as in the former case, that if it be the 
will of the preferable creditor to draw his whole payment 
out of that subject, in which the other creditor is infoft, 
the latter, for his relief, is entitled to have the pi’cfora- 
ble security assigned to him; which can bo done upon 
the construction above mentioned. I’or the sum recov¬ 
ered by the preferable creditor out of the subject on 
which the other creditor is also infeft, is justly under¬ 
stood to be advanced by the latter, feeing a sum which 
he was entitled to, and must have drawn, had not the 
preferable creditor intervened; and this sum is held to 
be purchase-money of the conveyance. This construc¬ 
tion, preserving the preferable debt entire in the person 
of the second creditor, entitles him to draw payment of 
that debt out of the other tenement. Ly this equitable 
construction, matters arc restored to the same state, as if 
the first creditor had drawn his payment out of the se¬ 
parate subject, leaving the other entire, for payment of 


debtor, he ought to discus^ tlio other effects remaining in the debtor’s 
possession.” See also Domat’s note, ibid., and Cod. Lib. 8, lit. 14,1. ” ; 
Ante, ^ 404, notes (1) and (‘2). 

1 Phfik. Instit. B. 3, lit. 3, ^ 74. 
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the second creditor. Utility also concurs to support this 
equitable claim.” ‘ 

§ C38. But the interposition of Courts of Equity.js not 
confined to cases strictly of two funds, and of different 
mortgagees; for it will be applied, (as we have seen,) in 
favor of sureties, where the creditor has collateral secu¬ 
rities or pledges for his debt.^ In such cases, the Court 
will place the surety exactly in the situation of the cre¬ 
ditor, as to such securities or pledges, whenever he is 
called upon to pay the debt; for it would be against 
conscience, that the creditor should use the securities or 
pledges to the prejudice of the sureties, or refuse to them 
the benefit thereof, in aid of their own responsibility.® 
And, on the other hand, if a principal has given any 
securities or other pledges to his surety, the creditor is 
entitled to all the benefit of such securities or pledges 
in the hands of the surety, to be applied in pnynieni of 
his debt."* 

§ 6.39. Courts of Equity do not stop hero. ‘If the 
debt is duo, and the ereditor does not choose to call 
upon the debtor for payment, the surety may come into 
Equity by a bill against the creditor and the debtor. 


1 1 Kaimes, Equity, B. 1, Pt. 1, ch. 3, § 1, p. 122, 123, 

2 Com. Dif?. Chancery, 4 D. 6 ; Stirling v. Forrester, 3 Bligh, R. 5t)0, 
591 ; Ante, ^ 327,499, 502. 

3 Aldrich v. Cooper, 8 Ves. 388, 389. See Gammon v. Stone, 1 Ves. 
339 ; Clieeseborough v. Millard, 1 Johns. Ch. 11. 413 ; Hayes r. Ward, 4 
Johns. Ch. R. 130, 131, 132; Clasen v. Morris, 10 Johns. R. 524, 539; 
Stevens v. Cooper, 1 Johns. Ch. 11. 430, 431; Robinson Wilson, 2 
Madd. Cli. Rep. 569 ; Ex parte Rushforth, 10 Ves. 410, 414 ; Wright v. 
Morley, ?l Ves. 23 ; Parpons v. Ruddock, 2 Vern. 608 ; Ex parte Ken¬ 
dall, 17 V^cs. 520; Wright r. Simpson, 6 Ves. 734 ; 2 Fonbl. Eq. B. 3, 
ch. 2, ^ 6, note (i) ; Stirling v. Forrester, 3 Bligh, R. 590, 591 ; Ante,. 
^ 324, 326. 

4 Wright V. Morley, 11 Ves. 22; Ante, ^ 327, 499, 658. 

EQ. JUK. — VOL. I. 62 
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and compel the latter to make payment of tlie debt, so 
as to exonerate the surety from his responsibility; for 
it is unreasonable, that a man should always have such 
a cloud hang over him.^ In cases of this sort, there is 
not, however, (as has been already stated,) any duty of 
active diligence incumbent upon the creditor. It is for the 
surety to move in the matter. But, if the surety requires 
the exorcist of such diligence, and there is no risk, 
delay, or expense to the creditor, or a suitable indemnity 
is offered against the consequences of risk, delay, and 
expense, it seems, that the surety has a right to call upon 
the creditor to do the most he can for his benefit; and 
if he will not, a Court of Equity will compel him.^ 

§ G40. But, as between the debtor himself and the 
creditor, where the latter has a formal obligation of the 
debtor, and also a security, or a fund, to which he may 
resort for payment, there seems to bo no ground to say, 
(at least, unless some other Equity intervenes.) that a 
Court of Equity ought to compel the creditor to resort 
to such fund, before he asserts his claim by a personal 
suit against his debtor. Why, in such a case, shouhl a 
Court of Equity interfere to stop the election of the cre¬ 
ditor, as to any of the remedies, which he possesses in 
virtue of, or under, h s contract ? There is nothing in 
natural or conventional justice, which requires it. It is 


1 Ante, ^ 327, 494 ; Ranelagh v. Hayes, 1 Vern. 189, 190 ; 1 Eq. 
Abridg. 17, Tl. 0 ; Id. 79, PI. 5; Wright v, Simpson, 6 V. s. 734 , Anlro- 
bus Davidson, 3 Meriv. U. 579 ; King v. Baldwin, 2 Johns. Ch. K. 
661, 562, 563 ; S. C. 17 Johns. Rep. 384 ; Jlayes i. Ward, 4 Johns. Ch. 
11. 432 ; Nisbet v. Smith, 2 Bro. Ch. 11. 579 ; Leo v. Rook, Mosely, R. 

318. * 

2 Wright V. Simpson, 6*Vcs. 734 ; Nisbet v. Smith, 2 Bro. Ch. R. 

579 ; Collin r. Blane, 2 Anslr. R. 544 ; Eden on Injunct, ch. p '8,39, 
40; King v. Baldwin, 2 Johns. Ch. R. 561, 563 ; S. C. 17 Johns. R. 381 ; 
Hayes v. Ward, 4 Johns. Ch. R. 123 ; Ante, ^ 327, 449 
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true that a different doctrine has been strenuously main¬ 
tained by very learned judges, in a most elaborate 
manner.* But their opinions, however able, hav«>been 
met by a reasoning exceedingly cogent, if not absolutely 
conclusive on the other side. And, at all events, the 
settled doctrine now seems to be, in conformity to the 
early, as well as the latest decisions, that the debtor 
himself has no right to insist, that the creditor, in such 
a case, should pretermit any of his remedies, or elect- 
betvvceu them, unless some peculiar Equity springs up 
from other circumstances.® 

§ Gll. The Civil Law, as wo have seen, in the case of 
sureties, required the creditor, in the first instance, to pur¬ 
sue his remedy against the debtor. But, if the surety 
thought himself in peril of loss by the delay of the cre¬ 
ditor, he might compel the latter to-sue the debtor; an# 
thus obtain his indemnity. Fidejussor (say^s the D igest®) 
an, ct prins qnam solval, agcrc possit, ut Uberelar ? Nec tamm 
semper expeciandmn est, id solved, aid judicio accepto con~ 
demnelur; si din in solutionc reus cessahit, aid ceric Iona 
sua dissipahil; pra'scrlim, si domipecunifxm fidejussor non 
Imbehit, qua numcrala creddori, mnndati acUone conveniat. 
This is a very wholesome and just principle.^ 


1 SeR Lord Thurlow's opinion in Wright t». Nult, 1 H. BI. 150, 
and Lord Longliboroogh in Folliot v. Ogden, 1 II. Bl. 1S4. >?ee also 
Avcralt r. Wade, Lloj^d & Goold, II. 255. 

a ILddin-h r. Mist, I P. Will. 095; Wright i>. Simpson, 6 Vps 713, 
720, 728 U) 738, Lord Eldon’s opinion. Sec Il.iyes v. Ward, 4 Johns. 
Ch. R. 132, 133; Eden on Injunct, ch. 2, p. 39, 39, 40; In re Babcock, 

3 Slory, 393. 

3 Dig! Lib. 17, tit. 1,#38; King v. Baldwin, 2 Johns. Ch. R. 562; 
Hayes v. Ward, 4 Johns. Ch. R. 132, 133; ’Ante,^ 327, 494. 

^ Mr. Chancellor Kent, in his learned opinion in Campbell ». Macomb, 

4 Johns. {;h. R. 538, speaking upon this subject, says : “ The question 
on this subject, so often raised in iho Civil Law, assumed the fact that the 
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§ 642. But, although Courts ofEquity will thus admi¬ 
nister relief to both parties in cases of double funds, which 

z' f 

principal debtor was in default; Si diu in solutione reus cessahit; and when 
it is added, out ctrte Iona sua disstpalilj the reference was still to the case, 
in which the debtor had failed to pay, and was also wasting his goods. I 
apprehend this »must be the true construction ; for the only question, 
raised by Marcellus in the text referred to, (Dig. Lib. 17, 1. 38, I,) was, 
whether the surety could seek indemnity, before he had hiiiibelf paid, 
Fidejussor nn, et prlus quani sol rat j arjere possit, vl Uhcreiur? It was a 
very equitable provision in the Civil Law, to afford a remedy to the surety 
when the debtor neglected to pay,.though the creditor had not required 
payment, and though the surety had not actually advanced the debt. But 
it would not have been very just to have given the surety an action for 
indernnily against the debtor, before the latter was in default, and when 
such a previous claim made rio part of the original contract. The debtor, 
as the Civil Law truly observes in another place, (Dig. Lib. 17, 1, 1,) 

4 ias an interest not to be compelled to pay before the day ; and yet I per- 
:eive that several writers' on the Civil Law (Domat, Tart I, B. 3, tit. 4, 
see. 3, art. 3 ; Wood’s Institutes of the Civil Law, p. 2'27 ; Brown's Lce- 
iLircs on the Civil Law, Vol. 1, 362,) refer to this very text to prove, that 
if the surety be in peril, h^ may sue before the lime of payment, to be 
indemnified or discharged. It may he .so; but the.se writers refer to no 
other text but that already cited, and that certainly docs not, by any 
necessary interpretation, warrant the doctrine. Indeed, it seems to pre¬ 
clude it; because the remedy was intended or provided, (and so it is ex¬ 
pressed,) especially for the case of a surety, who could not conveniently 
discliarge the debt himself, and have his regular recour.se over, at once, 
by the action mandaiwn. It was a benevolent provision in that view, and 
just in no other. In oiher parts of the Pandects, (Dig. Lib. 17, 1, 22, 1, 
and Lib. 46, 1, 31,) Paul and Ulpian lay down a rule in respect to sure¬ 
ties, in perfect accordance with the construction T have ventured to adopt; 
for they say that if the surety pays before the day, ho cannot have re¬ 
course over to the debtor, until the day of payment has arrived. A num¬ 
ber of civilians, who have very fully discussed the rights and remedies of 
sureties under the Civil Law, and always with this text of Murcellus in 
view, give us no intimation of such a doctrine. The general rule of the 
Civil Law was, that the action by the surely against his principal de¬ 
pended upon his having paid the creditor. (lA. Lib. 3, 21, G,*iiiid Fcr- 
riere’s Inst. h. t.) AUd tU«,cases, in which he might have recourse over, 
before payment, were all special cases ; as, where judgment bad already 
passed against the surety, or the debtor was in failing circumstances, or 
such a recourse over was part of the original contract, or the debtor had 
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aro subject to the same debt j and will, in favor of sure¬ 
ties, marshal the securities for their benefit: vet, this 

* %f * 

will be so done in cases where no injustice*is dohe to 
the common debtor; for then other equities may inter¬ 
vene. And the interposition always supposes, that the 
parties seeking aid are creditors of the same common 
debtor; for, if they are hot, they are not entitled to have 
the funds marshalled, in order to leave a larger dividend 
out of one fund for those who can claim only against 
that. The principle may be easily illustrated, by sup¬ 
posing the case of a joint debt due to one creditor by 
two persons, and a several debt due by one of them to 
another creditor. In such a case, if the joint creditor 
obtains a judgment against the joint debtors, and the 


neglected a long lime, as from three to ten years, to pay, or the creditor 
to demand. In all these excepted cases, the surety might sue the debtor 
for his indemnity or discharge. 'But when ifiight he sue hiin^ Not 
before the debt was due and payable to the creditor, but before the surety 
had paid the creditor. The auihoriiies to which I now refer, (Hub. Praj- 
lect. Lil) 3, tit. 21, De Fide Jusso?'ihu$, 11 ; Voet, ad Pand. Lib. 4fl, lit. 
1, 34 ; Poihier, Traite des Oblig. n. 441; Ersk. Inst. 13. 3, c. 65,) all con¬ 
sider these exceptions as only providing fur the relief of the surety, ante 
solulioncm. He may sue the principal debtor before he has actually paid 
the debt; and the exceptions were to relieve him from that burden; for, 
without one of these special causes, says the Code, there would be no 
foundation, before payment, for tho action of mandalum* (JVuUa Juris 
rationCj antequam satis craUtori jiro ca fcceris, earn ad solutioncm urr/crlj 
cerium cst. Code 4, 35, 10.) This plain and equitable principle, that, 
until the debtor is in default, cither in his contract wiih the creditor, or in 
his contract with the surety, he is not bound to pay or indemnify, seems 
to pervade equally every part of the Civil Law. Poihier says (ubi sup. 
n.4L2) that if the obligation, to which the surety has acceded, must, 
from its nruure, exist a long time, as, if he was surety for the due execu¬ 
tion of a trust, he cannot, within the time, sue the principal debtor or 
trustee for his discharge, he knew or ought to have known the nature of 
the obhgalion he contracted. Though, where he is surety indefinitely, as, 
for payment of an annuity, he may after a long time, as, say jen years, 
demand that tho principal debtor liberate him, by redeeming the annuity.”" 

62* 
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several creditor obtains a subsequent judgment against 
his own several debtor; a Court of Equity will not com¬ 
pel the joitt creditor to resort to the funds of one of the 
joint debtors, so as to leave the second judgment in full 
force against the funds of the other several debtor. At 
least, it will not do so, unless it should appear, that the 
debt, though joint in form, ought to be paid by one of 
the debtors only 5 or there should be some other super¬ 
vening Equity.* 

§ 043. Another case has been put, of a similar nature, 
by Lord Eldon. " We have gone this length ” (said he); 
“ If A. has a right to go upon two funds, and B. upon 
one, having both the same debtor, A. shall take payment 
from that fund, to which he can resort exclusively, that, 
by those moans of distribution, both may bo paid. That 
takes place, where both are creditors of the same person, 
and have demands against funds, the prbpcrty of the 
same person. But it was never said, that, if I have a 
demand against A. and B., a creditor of B. shall compel 
me to go against A., without more; as if B. himSelf 
could insist, that A. ought to pay, in the first instance, 
as in the ordinary case of drawer and acceptor, or prin¬ 
cipal and surety, to the intent, that all obligations ari.s- 
ing out of these complicated relations may be satisfied. 
But, if I have a demand against both, the Creditors of B. 
have no right to compel me to seek payment from A., if 
7iot founded in some Equity^ giving B. the right, for his 
own sake, to compel me to seek payment from A.” ® 


’ Dorr V. Shaw, 4 Johns. •Cli. R. 17, 20. See Ayres v. Ilusted, 15 
Conn. 501 ; King^ v, McVickcr, 3 Sandf. Ch. 192 ; Newsom v. McLen¬ 
don, 0 Georgia, 392. 

2 Ex parte Kendall, 17 Ves. 520. See Neff v. Miller, 8 Barr. 347; 
Sterling V. Brightbill, 5 Walts, 229; Ebenhart’s Appeal, 8 Watts & 
Serg. 327. 
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§ C44. Upon this ground^ where there was a partner¬ 
ship of five persons, one of whom died, and the other four 
partners continued the partnership, and afterwards be¬ 
came bankrupt; and the creditors of the four surviving 
partners sought to have the debts of the five paid out of 
the assets of the deceased partner, so that the dividend 
of the estate of the four bankrupts might be thereby in¬ 
creased in favor of their exclusiv'e creditors; without 
showing, that the assets of the deceased partner ought, 
as between the partners, to pay those debts, or that there 
was .any other Equity to justify the claim; the Court 
refused the relief. On that occasion the Lord Chancellor 
said, That, even if it was clear, that the creditors of the 
five partners could go against the separate assets of the 
deceased partner, (which, of course, depended upon equi¬ 
table circumstances, as the legal remedy was against the 
survivors only); yet, if it was not clear that the survivors 
had a right to turn the creditors of the five against those 
assets, it did not advance the claim, that, without such 
.arrangement, the creditors of the four would got less. 
Unless the latter could establish, th.at it is just and 
equitable, that the estate of the deceased partner should 
pay in the first instance, they had no right to compel 
a creditor to go against that estate, who had a right to 
resort to both funds.^ Indeed, there might exist an 
opposite Equity; that of compelling the creditor to go 
first ag.ainst the property of the survivors, before resort¬ 
ing to the est.ato of the deceased partner.^ 

§ 045. The ground of all these decisions is the same 
gencr.al doctrine alre.ady suggested, though the applica¬ 
tion of that doctrine is necess.arily varied by the circum- 


^ Loitl Eldon, in Ex parte Kendall, 17 Ve^. 520. 

2 Ibid. See Newsom v, McLendon, C Georgia, R. 3^2. 
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stances. Where a creditor has a right to resort to two 
persons, who are his joint and several debtors, he is not 
compellabloi'to yield up his remedy against either; since 
he has a right to stand upon the letter and spirit of his 
contract, unless some supervening Equity changes or 
modifies his rights. If each debtor is equally bound in 
Equity and justice for the debt, as is the case of joint 
debtors or partners, where both have had the full bene¬ 
fit of the debt, the interference of a Court of Equity, to 
change the responsibility froija both debtors or partners to 
one, would seem to be utterly without any principle to 
support it, unless there was a duty in one of the debtors 
or partners, to pay the debt in discharge of the other. 
And, if this be so, a fortiori, the creditors of one of the 
debtors, or partners, cannot bo entitled to such interfer¬ 
ence for their own benefit; for they can, in no just sense, 
in such a case, work out any right, except through the 
Equity of the debtor, or partner, under whom their title 
is derived. 
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CIIAPTEE XIV. 

PARTITION. 

■'I* 

§ 046. Another head of concurrent jurisdiction is that 
of partition in cases of reial estate, held by joint tenants, 
tenants in common, and coparceners. It is not easy, as 
has been well observed by Mr. Fonblaniiue, to trace back 
or establish the origin of'any branch of equitable juris¬ 
diction.^ But the jurisdiction of Courts of Equity, in 
cases of partition, is, beyond question, very ancient.® It 
is curious enough to observe the terms of app.arent indig¬ 
nation, with which Mr. Hargrave has spoken of this 
jurisdiction, as if it were not only new, but a clear usur¬ 
pation. ^'et he admits its existence and practical exer¬ 
cise, as early as the rf ign of Queen Elizabeth; “ a period 
so remote, that at least one half of the law, which is at 


1 1 l'\)nbl. Eq. 13. 1, ch. 1, ^ 3, note (/); Miller r. Warmington, 1 
Jac. ^ Walk. 484. 

- [The jurisdiction of Courts of Equity however, did not extend to all 
real estates. They liad no power, previous to stat. 4 & 5 Viet. c. 35, 
s. S."), to direct the partition of copyholds, nor of ciistoiriary freeholds. 
Horncastle v. ("harlcsworlh, 11 Sim. 315; Jope v. Morshead, 6 13eavari, 
217 ; Burrell r. Dodd, 3 13. Si P. 378 ; -dlihough they niijeht decree spe- 
cifit^ performance (jf an agreanent to divide copyholds. Bolton v. Ward, 
4 ILirc, 330. And a partition of a manor is within the power of a Court 
of Equity.* Ilanhury v. Hussey, 14 Beavan, 15*3; 5 Eng. Law Si Eq, 
R. 81. The writ of partition at law, being* abolished in England by 
slat. 304 Will. 4, c. 27, s. 30, Equity now has exclusive jurisdiction.] 
y Sco Mr. Fonhlanque’s Remarks on the passage, 1 Fonbl, Eq, 13. 1, 
ch, 1, sS 3, note (/). • 
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present, by way of distinction, called the Common Law, 
and regulates the rights of property, and the operation 
of contracts, and especially of commercial contracts, has 
had its origin since that time. “ A new and compulsory 
mode of partition (says Mr. Hargrave) has sprung up, 
and is now fully established j namely, by decree of Chan¬ 
cery, exercising its equitable jurisdiction on a bill filed, 
praying for a partition; in which it is usual for the 
Court to issue h commission for the purpose to various 
persons, who proceed without a jury. How far this 
branch of equitable jurisdiction, so trenching upon the 
writ of partition, and wresting from a Court of Common 
Law its ancient exclusive jurisdiction of this subject, 
might be traced, by examining the records of Chancery, 
I know not. But the earliest instance of a bill of parti¬ 
tion, I observe, to be noticed in the printed books, is a 
case of the 48th Elizabeth, in Tothill’s Transactions of 
Chancery, title, Partition} According to this short 
Report of the case, the Court interfered from necessity, 
in respect of the minority of one of the parties, the book 
expressing, that, on that account, he could not bo made 
a party to a writ of partition ; which reason seems very 
inaccurate; for, if Lord Coke is right, that writ doth lie 
against an infiint, and he shall not have his age in it> 
and, after judgment, he is bound by the partition.'-* But, 
probably, in Lord Coke’s time, this was a rare, and rather 
unsettled mode of compelling partition; for, I observe, 
in a case in Chancery, of the 6th Car. I., which was refer¬ 
red to the Judges on a point of law between two copar¬ 
ceners, that the Judges certified for issuing a writ of par- 


1 Speke V. Walrond, Ac. {a), Tothill’s Trans. 155, (cdil. 1049). 

2 Co. Liu. 171 6. • 
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tition between them, and that the Court o’rdered one 
accordingly; which, I presume, would scarcely have 
been done, if the decree for partition, and a commission 
to make it, had then been a current and fjimiliar proceed¬ 
ing with Chan eery .1 However, it appears by the lan¬ 
guage of the Court, in a very important cause, in which 
the grand question was, "Whether the Lord Chancellor 
here could hold plea of a trust of lands in Ireland, that 
in the reign of James II., bills of partition were become 
common.” ^ 

§017. These remarks of the learned author are open 
to much criticism, if it were the object of these Com¬ 
mentaries to indulge in such a course of discussion. It 
cannot, however, escape notice that, when the learned 
author speaks of this branch of equitable jurisdiction, 
as trenching upon the writ of partition, and wresting 
from the Courts of Common Law their ancient exclusive 
jurisdiction over the subject, he assumes the very matter 
in controversy. That the writ of partition is a very 
ancient course of proceeding at Ihe Common Law is not 
doubted. But it by no means follows, that the Courts 
of Common Law had an exclusive jurisdiction over 
the subject of partition. The contrary may fairly 
be dcoincd to have been the case, from the notorious 
inadequacy of that writ to attain, in many cases, the 
purposes of justice. Thus, for instance, we know that, 
until the reign of Henry VIIL, no writ of partition lay, 
except in the case of parceners. Littleton (§264) 
exprcs.sly says; “Forsuch a writ lyeth by parceners 
only.” And to show how narrowly the whole remedial 
justice oT this writ vvas construed, it was the known set- 


1 Chan. Rep. 49. 

2 Hargrave’s note (2) to Co. Lilt, 169 h. 



744. 


EQUITY JURISPRUDENCE. 


[CH. XIV. 




tied doctrine, that, if two coparceners be, and one should 
aliene in fee, the remaining parcener might bring a writ 
of partition against the alienee ; but the alienee could 
not have such a writ against the parcener. And the like 
diversity existed in cases of a writ of partition by or 
against a tenant by the curtesy.* Noav, such a case 
would, upon the very face of it/sconstitute a clear case for 
the interposition of a Court of Chancery; upon the ground 
of the total defect of any remedy at hiw, and yet of an 
unquestionable equitable right to partition. Cases of 
joint tenancy and tenancy in common afford equally 
striking illustrations. Until the Statute of 31st Henry 
VIII., ch. 1, and 32d Henry VIII., ch. 32, no writ of 
partition lay at law for a joint tenant or tenant in com¬ 
mon.® And yet the grossest injustice might liave arisen, 
if a Court of Chancery could not, in such a case, have 
interposed, and granted relief, upon the analogy to the 
legal remedy. The reason given at the Common Law 
against partition in such cases was more specious than 
solid. It was, that a joint tenancy being an estate ori¬ 
ginally created by the act or agreement of the partic.s, 
the law would not permit any one or more of the te¬ 
nants to de.stroy the united possession without a simi¬ 
lar universal consent. The good sense of the doctrine 
would rather seem to be, that the joint tenancy being 
created by the act or agreement of the parties, in a case 
capable of a severance of interest, the joint interest should 
continue (exactly as in cases of partnership) so long as, 
and no longer than, both parties should consent to its 
continuance. 


1 Co. Liu. 175 a. 

2 Co. Liu. 175 «; 2 Black. Comm. 185 ; Cora. Dig’. Parmirr, C. fi;’ 
Miller ti. Warmiogtori, 1 Jac. & Walk. 473 ; Baring v. Nash, 1 Ves. & 
B. 555. 
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§ 648. Mr. Justice Blackstone has cited the Civil 
Law, as confirmatory of the reasoning of the Common 
Law; Nemo cnim invisns compelUtiir ad communionem} 
But that law deemed it against good morals to compel 
joint owners to hold a thing in common; since it could 
not fail to occasion strife and disagreement among them. 
Hence, the acknowledged rule was, In commiinionc vel 
socktale ncim compelUhir invitus detimri? And, there¬ 
fore, a decree of partition might always be insisted on, 
even when some of the part-owners did not desire it. 
Communi diviJendo judicium idea necessarium fidt, quod 
pro socio aclio macjk adpcrsonales inviccmpreestationcsper- 
tincl, quam ad coiiimuncm xcmim divkionem? Etsi non om- 
nes, qui rem commiincm Judcni, sed ccrti cx his dividerc 
dcsideranf, hoc judicium inicr cos accipi potest* 

§ CIO. But, independently of considerations of this 
sort, which might have brought many cases of partition 
into the Court of Chancery, in very early times, from the 
manifest defect of any remedy at law, there must have 
been many cases, where bills for partition were properly 
cntcrtainable upon the ordinary ground of a discovery 
wanted, or of other equities, intervening between the par¬ 
ties.^ Lord Loughborough, upon one occasion, said, that 
there is no original jurisdiction in Chancery in partition, 
which is a proceeding at the Common Law.® This may be 
true, sal) modo, where the party is completely remedial 


1 l)i^. Lib. 12, tit. G, J. 26, ^ 4 ; 2 Black. Comm. 185, note (r). 

2 ('od. Lib. 3, tit. 37, 1. 5, iilt. 

Dig. Lib. 10, tit. 3, I. 1 ; 1 Domat, Civ. Law, B. 2, tit. 5,^2, art. 11. 
Dig. Lib. 10, tit. 3, 1. 8 ; 1 Domat, Civ. Law, B. 2, tit. 5, ^ 2, art. II, 
p. .303, 300 ; Td, B. 1, tit. 4, ^ 1, p. 632, 63.1; Fulbeck’s Parallel, B. 2, 
p. 57, 58; Krsk. Inst. B. 3, tit. 3, ^ 56 ; 1 Stair’s Inst. 48. 

5 See Watson v. Duko of Northumberland, 11 Ves. 155, ArguendQ, 

G Muiitly V. Mimdy, 2 Vcs. jr. 121. 

KQ. JllR,—VOL. I. 63 
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at lawj but not otherwise. On another occasion his 
Lortlship said; “A party, choosing to have a partition, 
has the law open to him; there is no equity for it. But 
the jurisdiction of this Court obtained upon a principle 
of convenience. It is not for the Court to say, one party 
shall not hold his estate, as he pleases; but another 
person has also the same right to enjoy his part, as he 
pleases; and, therefore, to have the estate divided. The 
law has proyided, that one shall not defeat the right of 
the other to the divided estate. Then, the only f|uostion 
is. Whether the legal mode of proceeding is so conveni¬ 
ent, as the means this Court atfords, to settle the inte¬ 
rest between them with perfect fairness and equality. 
It is evident, that the commission is much more conve¬ 
nient than the Avrit; the valuation of these proportions 
is much more considered ; the interests of all parties arc 
much better attended to ; and it is a work carried on 
for the common benefit of both.” ' 

§050. This language (it must certainly be admitted) 
is sufiiciently loose and general. But it appears to be 
by no means a just description of tlie true nature and 
reason of the jurisdiction of Courts of Equity in cases 
of Partition. It is not a jurisdiction founded at all in 
mere convenience; but in the judicial incouipetcncy of 
the Courts of Common Law, to furnish a plain, complete, 
and adequate remedy for such cases.® Th6 true ground 
is far more correctly stated by Lord Ilcdesdalc, in his 
adrair.able Treatise on Pleadings in Equity. “ In cases 
of partition of an estate, ” says he, “ if the titles ef the 


• Calmady t>. Calmady, i Vc.s. jr. 570. See al.^o Daring v. N.isli, 1 
Yes. & Beam. 555. , 

‘-2 Miifonl; ri. Kq. by Jeremy, 120; Strickland r. Strickland, 6 Beav, 
R. 7T, 31; Ante, ^ 627, no.c. 
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parties arc in any degree complicated, the difficulties, 
which have occurred in proceeding at the Common Law, 
have led to applications to Courts of Equity for'p.arti- 
tions, which arc effected by first ascertaining the rights 
of the several persons interested ; and then issuing a 
commission to make the partition required; and, upon 
the return of the commissioners, and confirmation of that 
return by the Court, the partition is finally completed 
by mutual conveyances of the allotments made to the 
several parties.” ^ 

§ 051. The ground, hero stated, is of a complication 
of titles, as the true foundation of the Jurisdiction. But 
it is not even here expressed with entire legal precision. 
However complicated the titles of the parties might bo, 
still, if they could be thoroughly investigated at law, in 
the usual course of proceedings in the Common Law 
Courts, there would seem to be no sufficient reason for 
transferring the jurisdiction of such cases to the Courts 
of Equity. The true expression of the doctrine should 


^ Mitfonl, PI. Eq. by Jeremy, 120 ; 1 Fonbl. Eq. B. 1, ch. 1,^3, note 
(/’), p. 120, 121. The ('ominissionors do not ascertain the interests ot‘ 
the rt'spcctive parties ; but the Court first ascertains the interest and llie 
proportion of each party in llio land ; and then the Commissioners make 
iho allotmenls accordingly. Agar v. Fairfax, 17 Yes. 543. The mode 
of ascortaimiicnt is through the instrumcnlnlity of a Master, to whom tiio 
subject is referred. Id. Sec also Phelps Green, 4 Johns. Ch. II. 301, 
305 ; Burham v, Burham, 2 Barb. Ch. 11. 401. But the Court will gene¬ 
rally, where the title is denied, and has not been established at law, 
require it to be first established at law ; and w'ill retain the bill to aw’ait 
the decision. Wilkin r. Wilkin, 1 Johns. Ch. 11. 117 ; Parker v. Ger- 
rard, Ambler, R. 230; Phelps r. Green, 3 Johns. Ch. R. 305; Cox v. 
Smith, ‘U Johns. Ch. R. 271, 270. [Manners r. Manners, 1 Greens, Ch. 
R. 381. For unless the title of both pajFtics is clear, Equity cannot 
decree a partition. Garret v. White, 3 Iredell, Eq. R. 13. So the plain- 
titr must show that he is entitled to a partition against the defendant. 
Ramsay v, Bell, 3 Iredell, E([, R. 209.] 
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have been, tliatCourts of Equity interfere incases ofsuch 
a complication of titles, because the remedy at law is 
inadevquate and imperfect, without the aid of a Court of 
Equity to promote a discovery, or to remove obstruc¬ 
tions to the right, or to grant some other equitable 
redress.' Besides; the remedy in Courts of Equity, 
even in such cases, is more perfect and extensive than 
at law; for, in Equity conveyances are directed to be 
made by the parties in pursuance of the allotments of 
the Commissioners, which is a mode of redress of great 
importance, as a permanent muniment of title, and of 
which a Court of Law is, by its own structure, incapable. 

§ Gu2. This is very clearly .but briefly, stated in a 
judgment of Lord Bedesdale. Partition at Law ” (said 
that learned Judge) “and in Equity are different things. 
The first operates by the judgment of a Court of Law, 
and delivering up possession in pursuance of it; which 
concludes all the parties to it. Partition in Equity pro- 


^ See Manalon i;. Squire, 2 Freein. 20 ; Agar v. Fairfax, 17 Ves. 551 ; 
Watson p- Duke of ^Norlhumberlanf!, II Yes. 153; ]\Iiiforil, PI. Eq. by 
Jeremy, 120; 1 Fonhl. Eq. Jl. 1, eh. 1, 3, note (/), p. 20, 21 ; Jeremy 

on K(iuity Jurisd. B. 3, ch. 1, ^ 1, p. 303, 304.— This is the ground of 
the jiiriadiciiun, as staled by Lord Eldon in Agar v. Fairfax, (17 \"os. 
551). “ This Court,'’ (said he) “issues the commission, not under tlie 

authority of any act of Parliament, but on account of the extreme difll- 
culty attending the process of partition at law ; where the plaintiH’ must 
pro^e his title, as he declares, and also the titles of the dcfend.inls ; and 
judgment is given for partition according to iho rcbpectivc titles su proved. 
This is attended with so much difficulty, that, by analogy to the jurisdic¬ 
tion of a Court of Equity in the case of Dower, a paitition may be ob¬ 
tained by Bill. The plaintiff must, however, state upon the record his 

own title, and the lilies of the defendants ; and, with a view to enable 

® • 

the plaintiff to obtain a judgrnciit for partition, the Court will direct inqui¬ 
ries to ascertain who arc together with liim entitled to the whole subject.” 
The inquirers arc (as we have seen,) by a reference to a J\Iaster. See the 
form of a Decree in Partition in 17 Ves. 545,553,554; Strickland v. 
Strickland, 0 Beav. U. 77, 80, 81 ; Ante, ^ 027, note. 
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coeds upon conveyances to be executed by the parties; 
and, if the parties be not competent to execute the con¬ 
veyances, the partition cannot bo effectually had.”* 
Hence, if the infancy of the parties, or other circumstan¬ 
ces, prevent such mutual conveyances, the decree can 
only extend to make the partition, give possession, and 
order enjoyment accordingly, until effectual conveyances 
can be made. If the defect arise from infancy,^ the infant 
must have a day after attaining twenty-one years, to 
show cause against the decree.’ If a contingent remain¬ 
der, not barable or extinguishable, is limited to a person 
not in existence, the conveyance cannot be made until 
ho comes into being, and is capable, or until the contin¬ 
gency is determined. An executory devise may occa¬ 
sion a similar embarrassment. And, in either of these 
cases, a suppiomontal bill will be necessary to carry the 
oriirinal decree into execution.^ 

§ 053. It is upon this account, that Lord Hardwicke 
lias spoken of the remedy by partition in Equity, as 
being discretionary, and not a matter of right in the 
parlies. Here, ” (said he,) “ the reason ” (that the plain- 
tiff .should show a title in himself, and not allege, gener- 


' Whaley i\ Dawson, ? Sch. & Lefr. 371, 372. 

” [III New York an infant cannot maintain a suit in Equity for parti¬ 
tion, cither alone, or as a joint parly with a co-tenant of full a^e. All 
pailics must be adults. Poslley v. Kain, 4 Sandf. Ch. R. 508.j 

[By slat. 13 & M Viet. c. GO, s. 7 & 30, an infant no longev has a day 
in (’ourt, according to the old forms of decrees, but he is declared a 
trustee of such porlions as arc av\rir«led the other parties. See Brown r. 
\Vright, 3 Eng. Law cSi Eq, R. 100.] 

4 ]\Liifo{d, n. Eq. l»y Jeremy, 120, 121 ; Attorney-General n. Hamil¬ 
ton, 1 Madd. Uep.2M; Wills o. Slade, G Yes. 498; Com. Dig. Chan- 
eery, 4 E ; Brook r. Hertford, 3 P. Will. 518, 519 ; Tuckfield r;. Buller, 
1 Dick. R. 210; Thomas v. Gyles, 2 Vern. 232; Gaskell Gaskell, 6 
Sim. R. G13. See Martyn v. Perryinan, 1 Rep. in Ch. 235; Post? 
§ t)5G o. m 
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rally, that he is in possession of a moiety of the land) “ is 
because conveyances arc directed, and not a partition 
only j which makes it discretionary in this Court, where 
a plaintiff has a legal title, [whether] they [it] will 
grant a partition or not; and where there are suspicious 
circumstances in the plaintiff’s title, the Court will leave 
him to law.” ‘ Ilis Lordship was here speaking of legal 
titles; for, in the same case, he expressly stated, that, 
where the bill for a partition was founded on an equitable 
title, a Court of Equity might determine it; or, other¬ 
wise, it would be without remedy.** And, indeed, if 
there arc no suspicious circumstances, but the title is 
clear at law, the remedy for a partition in Equity is as 
much a matter of right, as at law.^ 

§ 654. In regard to partitions, there is also another 
distinct ground, upon which the jurisdiction of f'ourts 
of Equity is maintainable, as it constitutes a part of its 
appropriate and peculiar remedial justice. It is, that 
Courts of Equity are not restrained, as Courts of Law 
are, to a mere partition or allotment of the lands and other 
real estate between the parties, according to their res])ec- 
tive interests in the same, and having, a regard to the 


I Cartwright i). Pnllencj, 2 Aik. 3S0. [If the plaintilT docs not prove 
his title, the bill will be dismissed. Jope v. Morshead, C Ijc.av. 213. A 
tenant by the curtesy initiate has suilicient title to support a bill for parti¬ 
tion. Riker v, Darke, 4 Edw. Ch. II. 608.) 

5 Ihid.^—It is essential to a partition in Equity, that the legal title 
should be before the Court. It would be a decisive answer, that the equi¬ 
table title only is before the Court j for then, how cotild the conveyances 
he made, if any should bo necessary ? Sec the opinion of Sir Thomas 
Plumer (Master of the Rolls) in Miller v. Warmington, 1 Jac.* & Walk. 
473. See Hosford v. Marvfn, 5 Barb. 51. 

® Baring v. ^ash, 1 Ves. & B. 555, 55G ; Parker v. Gerrard, Ambler, 
R. 236, and Mr. Blunt’s note; Wisely v. Findlay, 3 Band, 301,308 ; 
Smith u. Smith, 10 Paige, 473; Post, ^ 650. 

» 
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true value thereof.* But Courts of Equity may, with a 
view to the more convenient and perfect partition or 
allotment of the premises, decree a pecuniary compen¬ 
sation to one of the parties for owelty or equality of par¬ 
tition, so as to prevent any injustice or unavoidable ine¬ 
quality.® This a Court of Common Law is not at liberty 
to do; for, when a partition is awarded by such a Court, 
the exigency of the writ is, that the sheriff do cause, by 
a jury of twelve men, the partition to be made of the 
premises between the parties, regard being had to the 
true value thereof; without any authority to make 
any compensation for any inequality in any other 
manner.® * 

I 

§ G55. Cases of a different nature, involving equitable 
compensation, to which a Court of Law is utterly inade¬ 
quate, may easily be put; such, for instance, as cases, 
where one party has laid out large sums in iminove- 
monts on the estate. For, although, under such circum¬ 
stances, tlie money so laid out does not, in strictness 
constitute a lien on the estate ; yet, a Court of Equity 
will not grant a partition without first directing an ac- 


1 Co. Litt. 176, a and b. ; Id. 168 a. 

2 Sec Calmady v. Calmady, 2 Ves. jr. 670; Earl of Clarendon v. Horn¬ 
by, 1 P. Will. 440, 447; Warner v. Baynes, Ambler, R. 589 ; Williin y. 
Wilkin, 1 Johns. Ch. R. 116, 117; Phelps y. Green, 3 Johns. Ch. R. 302, 
305; Larkin v. Mann, 2 Paige, R. 27; Storey v, Johnson, 1 Youngc & 
Coll. 538 ; 8. C. 2 Younge & Coll. 586, 610, 611 ; Post, ^ 657 ; Cole v. 
Sewell, 15 Sim. 284. [Hat this power rests only with the Court, The 
Commissioners themselves cannot award a sum to be paid for owelty of 
partition. Mole v. Mansfield, 15 Sim. 41.] 

3 Co..Litt. 167, (L ; Cora. Dig. Plaidrr, 3 F. 4. — Littleton 251) has 
spoken of a rent-charge in cases of partition for owelty or equality in par¬ 
tition. But this not in a case of compulsive partition by w’rit; but of a 
voluntary partition by deed or by parol, as the context abundantly shows. 
Co. Lilt. 168, h .; Lilt. ^ 250, 252. 
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count, and compelling the party applying for partition 
to make due compensation.^ So, ■where one tenant in 
common has been in the exclusive perception of the 
rents and profits, on a bill for a partition and account, 
the latter will also be decreed.^ So where one tenant 
in common, supposing himself to be legally entitled to 
the whole premises, has erected valuable buildings 
thereon, ho will be entitled to an equitable partition of 
the premises, so as to give him the benefit of his im¬ 
provements; or if that cannot be done, he will be 
entitled to a compensation for those improvements.^ 

§ G5G. Indeed, in a great variety of cases, especially 
where the property is of a very complicated nature, as 
to rights, casements, modes of enjoyment, and interfer¬ 
ing claims, the interposition of a Court seems indispen- 
sible for the purposes of justice. For since partition 
is ordinarily a matter of right, no difficulty in making 
a partition is allowed to prevail in Equity, whatever 
may be the case at law, as the powers of the Court are 
adequate to a full and just compensatory adjustment.'* 
There have been cases disposed of in Equity which 
seemed almost impracticable for allotment at law, as in 
the case of the Cold Bath Fields, in which Lord Hard- 
wicke did not hesitate to act, notwithstanding the 
admitted difficulties.® Nor does it constitute any ob- 


1 Swan V. Swan, 8 Price, R. 518 ; Green v. Putnam, 1 13arb. 500, 
Conklin v. Conklin, 3 Sandf. Ch. R. 01. 

2 Hill V. Fulbrook, 1 Jac. R. 574 ; Lorimer v. Lorimer, 5 Madd. R. 
363 ; Storey v. Johnson, 1 Younge & Coll. 538 ; S. C. 2 Younge & Coll. 
586. 

3 Town V. Needham, 3 Paige, R. 546, 555. Sec, also, Teal r! Wood- 
worth, 3 Paige, R. 470. 

4 Ante, ^ 653. 

5 Warner v, Baynes, Ambler, R. 589 ; Turner v. Morgan, 8 Yes. 143, 
144. 
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jection in Equity, that the partition does not or may 
not finally conclude the interests of all persons; as, 
where the partition is asked only by or against a tenant 
for life, or where there are contingent interests to vest 
in persons not in esse} For the Court will still proceed 
to make partition between the parties before the Court, 
who possess competent present interests, such as a 
tenant for life, or for years.® But under such circum¬ 
stances, the partition is binding upon those parties only 
who are before the Court, and those whom they virtu¬ 
ally represent;® and the interests of third persons are 
not affected.^ And it is not an unimportant ingredient 
in the exercise of Equity jurisdiction, in cases of par¬ 
tition, that the parties in interest may be brought before 
the Court, far more extensively than they can be by 
any processes known to the Courts of Law, for thq 
purpose of doing complete justice.® 

§ 056 a. Doubts were formerly entertained, whether 
in a suit in Equity for a paT:tition, brought only by or 
against a tenant for life of the estate, where the re¬ 
mainder is to persons not in esse, a decree could be 
made which Avould bo binding upon the persons in 
remainder. That doubt, however, is now removed; 
and the decree is held binding upon them, upon the 
ground of a virtual representation of them by the 


I (Jasknll V. (Jaskell, 6 Sim. CIS. 

Wills V. Slade, 0 Vcs. dUiS ; Baring v. Nasli, 1 Ves. & 13. 555 ; Wot- 
ten r. Copeland, 7 Johns. Ch. U. 110 ; GaskelJ r. tJaskell, 6 Sim. R. 613; 
Striker e. Molt, 2 Paige, R. 3S7, 380 ; Woodworth f. Campbell, 5 Paige, 
R. 518. • 

^ Story on Equity Pleadings, ^ 114 to 148 ; Gaskell v. Gaskell, 6 Sira. 
R.643. 

^ Agar V. Fairfa.x, 17 Ves. 544. 

5 Anon. 3 Swanst. R. 139, note {h). 
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tenant for life in such cases.^ But if the partition is 
made in pursuance of an agreement helween tlie tenant 
for life and the other party, under such circumstances, 
tlio Court will direct it to be referred to a Master, to 
inquire and state whether it will be for the future bene¬ 
fit of the remainder-men, that the agreement should be 
carried into execution without any variations, or if with 
variations, what the variations ought to be.“ 

§ C5G 1). In suits in Bciuity, also for'partition, various 
other cquit.ddc rights and claims and adjustments will 
be made, which are beyond the reach of Courts of Law. 
Thus, if improvements have been made by one tenant 
in common, a suitable compensation will (as we have 
seen) be made him upon the partition, or the piojanly 
on which the improvements have been made, a.ssigncil 
to him.^ So Courts of E(|uity will not take care, that 
the parties have an equal share and just compensation; 
but they will assign to the parties respectively such 
parts of the estate as would best accommodate them, 
and be of most value to them with reference to their 
respective situations, in relation to the property before 
the partition.'* For in all cases of partition, a Court of 
Equity does not act merely in a ministerial character, 
and in obedience to the call of the parties, who have a 
right to the partition; but it founds itself upon its 
general jurisdiction as a Court of Equity, and adminis¬ 
ters its relief ex cvejuo d loiw, according to its own 


1 Cafekell V. Gaskcll, G Sim. R. 64.3. See, also, Martyn v. rerryman, 
1 Ch. Rep. 235 ; i5njok t\ ITerlford, 2 P. Will. 518: Anie, ^ 6ft3. 

2 Gaskell r. Gaskell, G Si'm. R. C43. 

3 Ante, ^ 655. 

^ Storey r. Johnson, 1 Youn^jo Coll. 538; S. C. 2 Youngc & Coll. 
586 ; Green v, Putnam, Uarb. 509. 
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notions of general justice and Equity between the par¬ 
ties. It will, therefore, by its decree,’ adjust all the 
cquitiihlo rights of the parties interested in the estate ; 
and will, if necessary for this purpose, give special 
instructions to the commissioners,^ and nominate the 
commissioners, instead of allowing them to be nominated 
by the parties.-^ 

§ G5G c. And Courts of Equity, in making these 
adjustments, will not Confine themselves to the more 
legal rights of the original tenants in common, but will 
have regard to the legal and equitable rights of all 
other parties interested in the estate, which have been 
derived from any of the original tenants in common j 
and will, if necessary for this purpose, direct a distinct 
partition of each of several portions of the estate, in 
w'hich the derivative alienees have a distinct interest, 
in order to protect that interest.* Thus, where A. 11,, 
and C. were tenants in common in undivided third parts 
of an estate, comprising IVhitcacre and Blackacro, and 
(t had conveyed his interest in Blackacre to D,, and’ 
his interest in Whiteacro to E.; upon a bill filed by A. 
and 1)., for partition of the whole estate, the Court 
directed that Blaokacre should bo divided into three 
parts, and one part should be convoyed to A., and B., 
and ])., respectively j and that Whiteacre should bo 
divided into three parts, and one part should be con- 


^ [JSiK-li a tlccrec amoiinis to no more than an ordinary conveyance. 
:Vndc*rson v. 5 Strobli. 71.] 

- f'I'Iic report of the (\)mrnissioiicrs is regarded in tlie same light as the 
verdict of*a jury on a trial at law ; and will not be set aside except upon 
grountls similar to those for vvliich a new trial*at law is granted. Living¬ 
ston V. Clarkson, 4 Kdw. Ch. Jv. 590.] 

3 Jbid.; Haywood y. Judson, 4 Barbour, 258. 

4 Ibid. 
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veyed to A., and B., and E., respectively. In this way 
consistently with the rights of A. and B., the interest 
of D-.' and E. were, as in Equity they ought to be, fully 
protected and secured. 

§ G5T. In Equity, too, (and it would seem, that the 
same rule prevails at h-w, though this has sometimes 
been doubted,)’^ where there are divers parcels of lands, 
messuages,'and houses, partition need not be made of 
each estate separately, so as to'give to each party his 
moiety or other portion in every estate. But the wdiolc 
of one estate may bo allotted to one, and the whole of 
another estate to the other, provided that his equal 
share is allotted to each.'* But it is obvious, that, at 
law, such a partition can rarely be conveniently made, 
because the Court cannot decree compensation, so as to 
make up for any inequality, which must ordinarily 
occur in the allotment of di/ferent estates to each ptih'tj'. 
In Ef[uity it is in the ordinary course. 

$ G58. It is upon some or all of these grounds, the 
'necessity of a discovery of titles, the inadequacy of the 
remedy at law, the ditliculty of making the appropriate 
and indispensable compensatory adjustments, the pccu- 
.liar lemodial processes of Courts of Equity and their 
ability to' clear away all intermediate obstructions 
against complete justice, that these Courts have assumed 
a general concurrent jurisdiction with Courts of Law in 


1 »Siory V. Johnson, 1 Younge & Coll. 5.38; S. C. SYounge & (3oll. 
586. 

2 See Arguendo in Earl of Clarendon v. Hornby, 1 P. Will. 410, 417 ; 
Storey v. Johnson, 1 Younge & ('oil. 538; S. C. 2 Younge (Si^Coll. 586. 

3 Earl of Clarendon t;. Hdrnby, 1 P. Will. 446, 447. 

^ Ibid.; Ante, ^ 654. [In New York, by statute, a part of the land 
may be allotted to one of the parties, and the rest ordered to he sold and 
distributed. Hayward v, Judson, 4 Harb. 228.] 
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all cases of partition.* So that, it is not now deemed 
necessary to state, in the bill, any peculiar ground of 
equitable interference.® And, unless I am greatly Ihisled 
in my judgment, this review of the true sources and 
objects of this concurrent jurisdiction demonstrates, in 
the most satisfactory manner, how ill-founded the ani¬ 
madversions of Mr. Hargrave (already cited) are, upon 
the exercise of this jurisdiction.® But the most conclu¬ 
sive proof in its favor is, that wherever it exists, it has 
almost entirely superseded any resort to Courts of Law 
to obtain a partition. In making partition, however, 
Courts of Equity generally follow the analogies of the 
law; and will decree it jn such cases, as.the Courts of 
law recognize as fit for their interference.^ But Courts 
of Equity are not, therefore, to be understood as limiting 
their jurisdiction in partition, to cases cognizable or 
rclievable at law;® for there is no doubt, that they may 
interfere in caseS where a partition would not lie at 
law; ® as, for instance, in the case, where an equitable 
title is set up,'* [or, where the estate to be divided is 
incorporeal.] 


1 Haywood v, Hudson, 4 Harb. 229. 

2 Milford, Plead, Eq. by Jeremy, 120; Jeremy on Eq.’Jurisd. f5. 3, 
ch. 1, ^2, p. 301, 305; 1 Fonbl. Eq. B. 1, cb. 1, ^ 3, note (/), p* 10, 21. 

3 Ante, I GIG. 

4 ; Wills t’. Slade, 6 Ves. 498; Barings v. Nash, 1 Vos. & B. 
555. 

See Bailey v. Sisson, 1 Rhode Island, R. 233. 
c Swan V. Swan, 8 Price, R. 519: Woodw^orth i\ Campbell, 5 Paige, 
518 ; Haywood v. Judson, 4 Barb. 228. 

7 Cartfl riglit r. Piilteney, 2 Atk. 380; Cox v. Smith, 4 Johns. Ch. R. 
27G. See Ilosford v. Merwin, 5 Barb. S. C.*ll. 51 ; Miller v. Warming- 
ion, I Jac. & Walk. 473; Com. Dig. Chancery, 4 E. Partition; Ante, 
§ C53. 

EQ. JUR. — VOL. I. 
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CHAPTER XV. 

PARTNERSHIP. 

I 

§ G59. Another head of concurrent jurisdiction, aris¬ 
ing from similar causes, is in relation to Partnership.^ 
In cases of this nature, where a remedy at law actually 
exists, it is often found to bo, very imperfect, inconve¬ 
nient, and circuitous. But in a very great variety of 
oases, there is, in fact, no remedy at all at law, to meet 
the exigency of the case. Wo shall, in the first instance, 
take notice of such remedies as exist at law; and then 
proceed to the consideration of others, which are peculiar 
to Courts of Equity. 

§ GGO. And here, it may be proper to begin b}' a refer¬ 
ence to that, which is, in its own nature, preliminary to 
all other inquiries, to wit, the actual existence of the 
partnership itself. Although, in many cases, written 
articles or instruments of partnership exist, as the foun¬ 
dation of the joint concerns ; yet, in many other casc.s, 
the partnership itself exists merely in parol. And, even 
in cases of written article.s, there are many defects and 
omissions, which the parties have left unprovided for. 
XoiY, a controversy may arise in regard to the exist¬ 
ence of the partnership between the partners themselves, 
or between them and third persons. In each «case its 


* See Com. Dig. Chancery, 3 V. G. 
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e.xistence may mainly depend upon the discovery to be 
obtained through the instrumentality of a Court of 
Equity. If Avritten articles exist, they may h» sup¬ 
pressed or concealed ; if none exist, it may be imprac¬ 
ticable to obtain due knowledge of the partnership by 
any competent witnesses in the ordinary course of law. 
But, in by far the most numerous and important class 
of case.s, that of secret and dormant partners, there may 
not be, and indeed, ordinarily, will not bo, any adequate 
means at law to get at the names or numbers of the 
partners. In all such cases, the powers of a Court of 
Equity will be found most effective, by means of a bill 
of discovery, to bring o,ut all the facts, as Avell in con¬ 
troversies between the partners themselves, as between 
them and third persons. 

§ GGl. But, admitting a partnership to exist, let us 
now proceed to consider, what are the remedies at law, 
which exist between the partners themselves. These, 
of course, arc dependent upon the nature of the partner¬ 
ship, and the grievance, for which a remedy is sought. 
If the articles of partnership are under seal, and any 
violation of any of the stipulations therein contained 
exists, it may be, and is, properly, remediable by an 
action of covenant. If there are written articles not 
undor seal, or the partnership is, by a parol agreement, 
the proper remedy, for any breach of the stipulations, 
is by an action of assumpsit. But, as we shall presently 
see, both these remedies are utterly inadequate to pro¬ 
vide for many exigencies and injuries, which may arise 
out of the violation of partnership rights and duties. 

§ G(W. The most extensive, and generally the jnost 
operative remedy at law, between partners, is an action 
of account. This is the appropriate, and, except under 
very peculiar circumstances, is the only remedy, at the 
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Commou Law, for the final adjustment and settlement 
of partnership transactions. It is a very ancient remedy 
betwoen partners, in which one, fiaraing himself a 
merchant, may sue his partner for a reasonable account, 
naming him a merchant,and charging him, as the receiver 
of the moneys of himself, arising from whatever cause 
or contract, for the common profit of both, according to 
the Law Merchant.^ 

^ CG3. But it is rvholly unnecessary to dwell upon 
the inadequacy of this remedy in cases of partnership, 
as all the remarks already made, in respect to the dila¬ 
tory, cumbrous, and inconvenient proceedings in actions 
of account,^ ‘‘'■PPly> "^vith augmented force, to cases of 
partnership, where it is absolutely impossible, in many 
cases, to settle the concerns of the partnership, without 
the production of books, vouchers, and other documents, 
belonging to the partnership, and the personal examina¬ 
tion of the partners themselves. So intimate is the confi¬ 
dence, and so universal the community of interest and 
operations between partners, that no proceedings, not 
including a thorough and minute discovery, can enable 
any Court to arrive at the means of doing oven reason¬ 
able justice between them. And, in addition to the com¬ 
mon difficulties in ordinary cases, the death of cither 
partner puts an end, at the Common Laiv, to any means 
of enforcing this remedy by account; for it being founded 
in privity between the parties, no suit lay by, or against 
the personal representative of the deceased partner, to 
compel an account.® 

§ GG4. In a few cases, indeed, where there has been 
a covenant or promise to account. Courts of Law have 


1 Co. Lilt. 172 a; l-'iiz. N. B. 117 D. 

2 Ante, ^ 412 to 410. 

3 Ante, ^ 416. 
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attempted to approximate towards an effectual remedy 
in the shape of damages for a breach of the obligation. 
But it is manifest, {hat, even in these cases, the damages 
must be wholly uncertain, unless an account can be 
fully and fairly taken between the parties; for, other¬ 
wise, there will be no rule, by which to ascertain the 
damages. There has, too, bee.n a struggle, in cases, 
where one partner has been compelled to advance or 
pay money on the partnership account out of his own 
private funds, to give him a remedy at law for a contri¬ 
bution from the other partners. But it is difficult to 
perceive, how, except under very peculiar circumstances, 
such a remedy will lic.'^ For it is impossible, during 


1 It is no part of the object of these Commentaries, to show in mi/iute 
detail, llie nature and extent of the legal remedies, in cases of this sort. 
Whore the partnership has been dissolved, and upon such a dissolution, 
all iho accounts of the parlncrship have been a#justed, as between the 
partners; «)r where one partner has purchased the property, and agreed 
to i):iy al! the d(3bts ; tliero, if the other partner is called upon to pay a 
partnership debt, he may be entitled at law to contribution. So, where, 
upon a diss(duiion of a partnership, all the accounts have been adjusted, 
and a balance struck, an action at law will lie for such balance. So, 
where a sum of money has been received for one partner’s separate ac¬ 
count by the other partners, he may recover the same in an action of 
Assumpsit, as money had and received for his use. But all these, and 
Ollier cases of the like nature, stand upon their own special circumstances, 
and steer wide of the general doctrine. There is no case in the English 
Courts, (although there may be cases in some of the American Courts,) 
where any action at law, except on account, has been held to lie generally 
to settle partnership accounts, or for a contribution by one partner against 
the others, for money paid by him for the use of the partnership. The 
learned reader will find many of the cases collected and commented on in 
Mr. Collier’s valuable wmrk on Partnership, B, 2, ch. 3, § 1, 2, 4, and in 
the notes of the able American editor, Mr. Phillips, in his edition of that 
work. Mr. Gow, in his work on the same subject, (ch. 2, ^ 3,) has dis¬ 
cussed the same subject at large; and in his last (the third) edition, he 
has corrected some of the inadvertencies, into which he had fallen, on this 
subject, by relying too much upon some loose dicta in some of the author- 

64* 



762 EQUITY JURISPRUDENCK [cil. XV. 

the continuance of the partnership, without taking a 
general account, to say, that any one partner, so called 
upon, to advance or to pay money,' is, on the whole, 
a creditor of the firm to such an amount. And if 
he is, how, in point of technical propriety, can he 
institute a remedy against his other partners alone, as 
contradistinguished from the partnership? It is very 
certain, that, if he should lend the partnership a sura of 
money, he could not sue for it at law^ for he could not 
sue himself j and it is not very easy to perceive a clear 
distinction between this and the former case. And if it 
should turn out, upon taking a general account, that 
such partner was a debtor to the partnership, it would 
be unreasonable and useless to allow him to recover the 
very money, which he must refund to the partnership; 
for the maxim of common sense, as well as of common 
justice, is, Fnistra petis^qmd skitim alien redderc coyem} 

S 665. Cases have also occurred, in which suits at law’ 
have been mainlined for the breach of an agreement to 
furnish a certain sum or stock for the partnership pur¬ 
poses. In such a case the transaction is not so much a 
partnership transaction, as an agreement to launch the 
partnership; and an agreement to pay money or furnish 
stock, for such a purpose, is an individual engagement 
of each partner to the other.® For the breach of such 
an agreement, there seems no reasonable objection to 
the maintainance of a suit at law.® But, what should 


ities. See also Holmes u. Higgins, 1 B. & Cressw. 74; Harvey xu 
Crickett, 5 M. & Selw. 336 ; Bovjll v. Hammond, 6 B. & Cresw. 149. 

* Branch’s Maxims, 55. * 

2 See Venning v. Leckie,' 13 East, R. 7; Gale r. Leckie, 2 Stark, R. 
107 ; Terrill v, Richards, 1 Nott & McCord, R.20. 

3 See Vance v. Blain, 18 Ohio, 532; Ellison v. Chapman, 7 Blackf. 
224. 
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bo the measure of the damages, must depend upon the 
circumstances of each particular case. No general rule 
can be laid down, tb govern all cases. If the partnership 
has no specific term fixed for its continuance, in many 
cases the damages would be merely nominal. If it has 
such a specific fixed term, the damages must necessarily 
be of a very uncertain nature and extent. The whole 
sum agreed for the partnership stock could not bo the 
true rule; for that would be in effect to give one part¬ 
ner the whole capital stock. And, on the other hand, 
the possible profits of the partnership, if carried on, 
would not furnish a rule, because of the uncertainty of 
such profits, and their being to arise in fvivro, and the 
injury not being certain at the time of the breach. 

§ 006. The remedial justice administered by Courts 
of Equity is far more complete, extensive, and various, 
adapting itself to the particular nature of the grievance, 
and granting relief in the most beneficial and effectual 
manner, where no redress whatsoever, or very imperfect 
redress, could be obtained at law. In the first place, 
they may decree a specific performance of a contract to 
enter into a partnership for a specific term of time, (for 
it would, ordinarily, be useless to enforce one, which 
might be dissolved instantly, at the will of either part}',)! 
and to furnish a share of the capital stock; which a 
Court of Law is incapable of doing.® This remedy. 


^ This qualification (ordinarily) is necessary ; for a specific perfoim- 
aiice may, in some cases, be important to establish rights under a partner¬ 
ship which has no fixed term for its continuance. Mr. Swanston, in liis 
excelIent>» note to Crawshay v. Maule, 1 Swanst. R. 511, 512, 513, has 
clearly shown the propriety of the qiialificntion. See also Rirchett u. 
Bolling, 5 Munf. R. 442. 

2 Anon. 2 Ves. 629, 630 ; Ilercy v. Birch, 9 Ves. 357; Buxton v. Lis¬ 
ter, 3 Atk. 385 ; Ilibbert v. Ilibbert, cited in Collyer on Partn. B. 2, ch.2, 
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however, is rarely sought, for the plain reason, that few 
partnerships can be hoped to be successful, where they 
begin in mutual distrust, dissatisfaction, or enmity. 

§ 6G7. In like manner, after the commencement, and 
during the continuance of the partnership. Courts of 
Equity will, in many cas3s, interpose to decree a specific 
performance of other agreements in the articles of part¬ 
nership. If, for instance, there be an agreement to insert 
the name of a partner in the firm name, so as to clotho 
him publicly with all the rights of acting for the part¬ 
nership ; and there be a studied, intentional, prolonged, 
and continued inattention to the application of the part¬ 
ner to have his name so' used and inserted in the firm 
name; Courts of Equity will grant a specific relief, by 
an injunction against the use of any other firm name, 
not including his. But the remedy, in such cases, is 
strictly confined to c.ases of studied delay and omission, 
and relief will not be given for a temporary, accidental, 
or trivial omission.* So, where there is an agreement 
not to raise money in the name, or on the credit of 
the firm, for the private use of any one partner; Courts 
of Equity will, from the manifest danger of injury to the 
firm, interpose by injunction to stop such an abuse of the 
credit of the firm.® So, where there is an agreement, by 
the partners, not to engage in any other business. Courts 
of Equity will act by injunction to enforce it j and, if 
profits have been made by any partner, in violation of 
such an agreement, in any other business, the profits 


§2, p. 197; Crawehay r. Maule, 1 Swanaf. 511, 512, Mr. Swanston’s 
note; Peacock v. Peacock, 16 Ves. 49 ; Birchett v. Bolling, 5 Munf. R. 
442. 

' Marshall v, Colman, 2 Jac. & Walk. 266,269. 

2 Ibid, 
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will 1)0 decreed to belong to the partnership.! ' So, if it is 
agreed, that, upon the dissolution of a partnership, a cer¬ 
tain partnership-book shall belong to one of the part¬ 
ners, and the other shall have a copy of it, Courts of 
Equity will decree a specific performance.®. 

§ CCS. Courts of Equity will even go farther; and, in 
case of a partnership existing during the pleasure of the 
parties, with no time fixed for its renunciation, will 
interfere (as it should seem) to qualify or restrain lhat 
renunciation, unless it is done under fair and reasonable 
circumstances; for,if a sudden dissolution is about to 
be made, in ill faith, and will work irreparable injury, 
Courts of Equity will, upon their ordinary jurisdiction 
to prevent irreparable mischief, grant an injunction 
against such a dissolution.* And this is in strict con¬ 
formity to the doctrine of the Civil Law on the same 
subject. 13y that law a partnership, without an express 
agreement for its continuance, may be dissolved by 
either party, provided the renunciation be loud 
reasonable. Socictas coiri palest vel in pctpeluimi, id cst, 
dmn viciinf, vcl ad taupus, vel ex tempore^ vchuh conditione. 
Dixsocianmr rcnimcialione, morte, capitis mimitionc, el eges- 
talc.^ But, then, it is afterwards added; Dixinms, disen- 
sii solid sociclalcm ; Iwc ila cst, si omnes dissieniiunt. Quid 
ergo, si wins rcnumiel? Cassius scripsil, cum, qui rcmiii- 


1 Seo Somerville t\ Mackay, 10 Vcs. 382, 387, 369. 

- r, Simpson, 1 Sim. & Stu. 600. For a more full considera- 

lion of this subject, see Story on Partnership, ^ 188 to 190; Id. ^ 204 to 
215 ; Id. ^ 221 to 232 ; Post, ^ 671 ; Richardson v. Rank of England, 4 
Mylne & tTraig, R. 105, 172, 173. 

See Chavany v. Van Sommer, 3 Wooddes. Led. 41C, note ; S. C. 
cited 1 Swaust. 11. 511, 512, in a note. See Id. 123 ; 16 Vcs. 49; 17 Yes. 
198, 308. 

4 Dig. Lib. 17, lit. 2,1. 1,4. 
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ciarerlt societcdi, a se quidcm libcmrc socm stios, se aulcm 
ah Hits non lihcrare. Quod iitiqiie observandum est, si dolo 
nuilo' rcnuncvaiio facia sil, &c.’ Si mteinjiestive rcnuncieiur 
socktaii, esse pro socio aclionem? And again, Liibeo 
writes; >S'/ rcmmciaverU societati wins ex sociis co Icmpore, 
quo inlerfuH soeii non dh'inii socicialcm, comniUiere cum vi 
pro socio aclione? And, again, in a more general form, it 
is said; Tn societaie coeunda, nihil allinet de rcniincmhonc 
eavcre ; quia ipso jure socieialis infcmpbstiva rcnunciulio ui 
eeslimulionem rcnil.* The same principles arc recognized 
in the countries, which derive their jurisprudence from 
the Civil Law.® 

§ G69. In like manner, Courts of Equity will inter¬ 
fere, by way of injunction, to prevent a partner, during 
the continuation of the partnership, from doing any 
acts injurious thereto, as by signing or indorsing notes 
to the injury of the partnership, or by driving away 
customers, or by violating the rights of the other parties, 
or his duty to them, even when a dissolution is not 
necessarily contemplated.® 

§ G70. These are instances (and other.s might be 
mentioned)’ of the remedial justice of Courts of Equity, 
in carrying into specific efiect the articles of partnor- 


1 Di?, Lib. 17, tit. 2,1. 65, ^ 3. 

2 Dig. Lib. 17, tit. 2,1. n. 

3 Dig. Lib. 17, tit. 2,1. 65, ^ 5; Id. 1. 17, ^ 2 ; 1 Swanst. R. 510, 511, 
512, note ; Vinn. in Inst. Comm. 680, ^ 1, S, 3. 

* Dig. Lib. 17, tit. 2,1. 17,^2. 

5 See 2 Kell, Comm. K. 7, ch. 3, n. 1227; Ersk. Inst. K. 3, tit. 3, 

§ 26 ; 1 Stair’s Inst. K. 1, tit. 16, H «'« Societ6, n. 65, 

149, 150, 151. 

6 See Charlton r. Poulter, 19 Ves. 148, n. ; Goodman v, Whitcomb, 
1 Jac. & Walk. 589 ; Collyer on Partn. B. 2, ch. 3, ^ 5 ; England v. Cur¬ 
ling, 8 Beavan, E. 120 ; Hall v. Hall, 12 Bcavaii, 414. 

t See (/ollyer on Partn. B. 2, ch. 3, ^ 5. 
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ship, Avhere the remedy at law would be wholly illusory 
or inadequate. But it is not hence to be inferred, that 
Courts of Equity -iVill, in all cases, interfere to enforce 
a specific performance of such articles. Where the 
remedy at law is entirely adequate, no relief will be 
granted in Equity. And where the stipulation, though 
not against the policy of the law, yet is an effort to 
devest the ordinary jurisdiction of the common tribunals 
of justice, such as an agreement in case of any disputes, 
to refer the same to arbitrators, Courts of Equity will 
not, any more than Courts of Law, interfere to enforce 
that agreement; but they will leave the parties to their 
own good pleasure in regard to such agreements. The 
regular administration of justice might be greatly im¬ 
peded, or interfered with by such stipulations,'if they 
were specifically enforced. And at all events. Courts 
of Justice are presumed to be better capable of admi¬ 
nistering and enforcing the real rights of the parties, 
than any mere private arbitrators, as well from their 
superior knowledge, as their superior means of sifting 
the controversy to the vej^ bottom.^ 

§ G71. The remedial justice of Courts of Equity is 
not confined to cases of the nature above stated. They 
may not only provide for a more effectual settlement of 
all the accounts of the partnership after a dissolution, 
but they may take steps for this purpose, which Courts 
of Law are inadequate to afford. They may, perhaps, 
interpose, and decree an account, where a dissolution 
has not taken place, and is not asked for, although or¬ 
dinarily, they are not inclined to decree an account. 


1 Street v. Rigby, 6 Ves. 815, 818; Thompson v. Charnock, 8 T. R. 
139; Waters f. Taylor, 15 Ves. 10; Wellington v. Mackintosh, 2 Atk. 
509. 
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unless under special circumstances, if there is not an 
actual or contemplated dissolution, so that all the alfairs 
of tlie partnership may be wound u^.* 


1 Forman v. Jlomfray, 2 Vrs. &. D. 309 ; Harrison v, Armitngo, 4 
Matlt]. U. 113; Russell v. Loscombe, 4 vSimons, R. 8 ; Knowles v. irangli- 
toH, II Ves. .108; S. C. Collyer on Part. 15. 2, ch. 3, 3, p. 103, note 

(a ); Wait'is v. Taylor, 15 Ves. 15. See Hall v. Hall, 3 Eng*. Law & Eq. 
R. i9I ; Smith c. Jcyes, 4 Beavan, 503. Lord Eldon, in Forman v. Horn' 
fray, (0 Y. & Beam. 309) thought, that no account ought to be decreed, 
unless there is also a prayer for a dissolution. But the then Vice-Chan¬ 
cellor, (Sir John Leach^) in Harrison i;. Arinitage, (4 Madd. R. 113,) 
thought otherwise. In the later case of Russel v. Loscombe, (1 Simons, 
R. 8,) the present Vice-Chancellor (Sir Lancelot Shadwell) agr(?ed with 
Lord Eldon, and held the bill demurrable for not praying a disst>liilion. In 
Walworth r?. Holt, 4 Mylne & (Jraig, C19, 035 to 839, Jjord Collcnham 
reviewed the cases at large, and said, “ Wlien it is said, tliat the Court 
t annot give relief of this limited hind, it is, I presume, meant, that the 
bill ought to have prayed a dis.solution, and a final winding up of the 
atfiirs of the company. How far this Court will interfere hotvv(3en part¬ 
ners, except in cases of dissolution, has Ijecn the subject of much diflerc’nce 
of opinion, upon which it is not my purpose to say any thing beyond what 
is necessary for the decision of this case ; but there arc strong auihoriiies 
for holding, that to a bill.praying a dis.sidution, all the partners must be . 
paities; and this bill alleges, that ihev are so numerous as to make that 
impossible. The result, therefore, or these two rules would he, — the 
one binding the Court to withhold its jurisdiction except upon bills praying 
a dissoluiion, and the other requiring that all the partners should bo par¬ 
ties to a hill praying it; that the door of this Court would be shut in all 
cases in which the partners or shareholders are too numerous to he made 
parlies, which, in the present stale of the transactions of mankind, would 
he an absolute denial of justice to a large portion of the subjects of (he 
realm, in some of the most important of their afijirs. This result is 
quite suHicient to show’, that such cannot be the law ; for, as I have said 
upon other occasions, I think it the duty of this court to adopt its praclieo 
and course of proceeding to the existing slate of society, and not hy too 
strict an adherence to forms and rules, establi&hcd under dififerent circum¬ 
stances, to decline to administer justice, and to enforce rights, for which 
there is no other remedy. "J'liis has always been the princifle of this 
Court, though not at all tim‘cs sufficiently attended to. ft is the ground 
upon which, the Court has in many cases, dispensed with the presence of 
parlies, who would, according to the general practice, have been necessary 
patties. In Cockburn v. Thompson, Lord Eldon says, ‘ A general rule, 
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§ 072. But where such dissolution has taken place, 
an account will not only be decreed, but, if necessary, 


•I 

established for the convenient administration of justice, must not be ad¬ 
hered to in cases, in which, consistently with practical convenience, it is 
incapable of application ; ’ and again, * The difficulty must be overcome 
upon this principle, that it is better to go as far as possible towards justice, 
than to deny it altogether,’ If, therefore, it were necessary to go much 
Uirlher than it is, in opposition to some highly sanctioned opinions, ir 
order to open the door of justice in this Court to those who cannot obtain 
it elsewhere, I should not shrink from the responsibility of doing so ; but 
in this particular case, nolwilhstantiing the opinions to which I have 
referred, it will be found that there is much more of authority in support 
of the Equity claimed by this bill, than there is against it. It is true, that 
the hill does not pray for a dissolution, and that it states the company to 
be still subsisting; but it does'not pray for an account of partnership 
dealing and transactions, for the purpose of obtaining the share of profits 
due to the plaintiffs, which seems to bo the case contemplated in the 
opinions lo which I have referred ; but its object is, to have the common 
assets realized and applied to their legitimate purpose, in order that thoplain- 
tiffs may bo relieved from tlie responsibility lo which they are exposed, and 
which is contrary to the provisions of their common contract, and to every 
principle of justice. But whether the interest of the plaintiffs in right of 
which they sue arises from such responsibility, or from any other cause, 
cannot be material, the question being, Whether some partners, having 
an interest in the application of the partnership property, are entitled on 
behalf of themselves and the other partners, except the defendants,' to 
sue sncli remaining partners in this Court for that purpose, pending the 
subsistence of the partnership ; and if it shall appear, that such a suit 
may ho maintained by some partners on behalf of themselves and others 
similarly circumstanced, against other persons, whether trustees and agents 
for the company, or strangers being possessed of property of the company, 
it may be asked. Why tlie same right of suit should not exist, when the 
jiarty in possession of such property happens also to be a partner or 
shareholder. In Chancey v. May, the defendants w’crc partners. In 
the Willows’ Case, before Lord Tluirlow, cited by Lord Eldon, the 
bill wa.s on behalf of the plaintiffs and all others in the same interest, 
and sought to provide funds for a subsisting establishment. In Knowles 
r. llaugl^ton, lltli July, 1805, reporlcd in Vescy, but more fully in Cullyer 
on the Law of Partnership, the bill prayejl an account of partnership 
transactions, and that the partnership might be established; and tlio decree 
directed an account of the brokerage business, and to ascertain what, if 
any thing, was due to the plaintiff in respect thereof; and the Master was 
to inquiie whether the partnership between the plaintiff and the defendant 

F.Q, JUK.— VOL. I. 
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a manager or receiver will be appointed to close the 
partnership business, and make sale of the partnership 


had at any time, and when, been dissolved ; showing that the Court did 
not consider the dissolution of the parftership as a preliminary necessary, 
before directing the account, in Cockburn v. Thompson, the bill prayed 
a dissolution ; but it was filed by certain proprietors on behalf of them¬ 
selves and Olliers, and Lord Eldon overruled the objection, tliat the others 
were not parties. In Hitchens i\ Congreve, the bill was on behalf of the 
plainliir and the other shareliolders, against certain shareholders, who 
were also directors, nut praying a dissolution, but seeking only the re[)ay- 
iiient to the company of certain funds, alleged to have been iin[)ro- 
perly abstracted from the partnership property, by the defendants ; and 
Sir Anthony Hart overruled a demurrer, and his decision was allinned 
by Lord Lyndhurst. In Walburn v. Ingilby, the bill did not pray a disso¬ 
lution of partnership, and Lord Hroughaln, in allowing the demurrer upon 
other grounds, staled that it could not be supported upon the ground of 
want of paities, because a dissolution was not prayed. In Tayh»r v. Sal¬ 
mon, liie suit was by some shareholders, on behalf of tliernselves and 
Olliers, against Salmon, also a shareholder, to recover property claimed by 
the company, w'hich he had appropriated to himself; and the Vice-Chan¬ 
cellor decreed for the plaintiff, which was aflirmed on appeal. The bill 
did not pray a dissolution, and the company was a subsisting and continu¬ 
ing partnership. That case* and Hitchens Congreve, diflor from the 
present in this only, that in tho.se cases the partnerships were flourishing 
and likely to continue ; whereas, in the present, though not dissolvcnl, il 
is unable to carry on the purposes for which it was formed, an inability to 
be attributed in part, to the withholding that property, which this hill 
seeks to recover. So far, this case approximates to those in which the 
parlnership has been dissolved^ as to which it is admitted, that this Court 
exercised its jurisdiction. This case also differs from the two last men¬ 
tioned cases in this, that the diflicnlty in which the plaintifl's are placi d, 
and the consequent necessity for the assistance of this Court, is greater in 
this case ;—no reason, certainly, for withholding that assistance. How 
far the principle upon which these cases have proceeded, is consistent v^ith 
the doctrine in Russell v. Loscome, ^ That in occasional hreaclics of con¬ 
tract between partners, when they are not of so grievous a nature as to 
make it impossible that ibc parlnership should continue, the Court stands 
neuter,’ will be to be considered if the case should arise. It is not neccs- 
sary to express any opinion as to that in the present case; hut it may be 
suggested, that the supposed rule, that the Court will not direct an account 
of parlneiship dealings and transactions, except as consequent upon a dis- 
Bolution, though true in some cases, and to a certain extent, has been sup¬ 
posed to be more generally applicable, than it i.s upon authority, or ought 
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property; so that a final distribution may be made of 
the partnership effects.^ This a Court of Law is incom¬ 
petent to do. The accounts are usually directed to be 
.taken (as has been already suggested) before a Master, 
Avho examines the parties, if necessary, and requires 
the production of all the books, papers, and vouchers 
of the partnership, and he is armed from time to time, 
by the Court, with all the powers necessary to etfectu- 
ate the objects of the reference to him. If it is deemed 
expedient and proper, the Court will restrain the part¬ 
ners from collecting the debts, or disposing of the pro¬ 
perty of the concern, and will direct the moneys of the 
firm received by any of them, to be paid into Court. 
In this way it adapts its remedial authority to the exi¬ 
gencies of each particular case.® 


to l)e upon principle. It however, certain, that this supposed rule is 
diieclly opposed to tlte decision of Sir J. Leach, in Harrison v. Armitage, 
and ILchards v. Davies. Having referred to so many cases, in which 
suits similar to the present have been maintained by some partners on 
behalf of themselves and others, it is scarcely necessary to say any thing 
as to tlio objection for want of parties; and as to the assignees of those 
slinridiolders, who liave become bankrupts, those assignees are now share¬ 
holders in their places, for the purpose of any interest they have in the pro¬ 
perty of ilie company ; and, as such, are included in the number of those on 
whose behalf the suit is instituted. A similar objection was raised and over¬ 
ruled in Taylor v. Salmon as to the shares of Salmon. Upon the authority 
of the cases to which 1 have referred, and of the principle to which 1 have 
alluded, if it he necessary to resort to it, I am of opinion, that a demurrer can¬ 
not he supported ; and the usual order, ovciruling a demurrer, must be sub¬ 
stituted for lliat pronounced by the Vice-Chancellor.” The point must, 
therefore, he held to he still o])en for further consideration. See Hall v. 
Hall, 3 Eng. Law & Eq. R. 1136; Thomas v. Davies, H Beavan, 29. 

^ See Crawshay v. Maule, 1 Svvanst. U. 506, 523; Peacock v. Peacock, 
16 Ves. !)7, 58 ; Eealherstonhaugli v. Fenwick, 17 Ves. 298, 308 ; Craw¬ 
shay V. (yi»l!ins, 15 Ves. 218; Wilson v. Greenwood, 1 Swanst. R. 471 ; 
Oliver V. Hamilton, 2 Anst. R. 453. 

^ Sc (3 Collycr on Partnership, R. 2, ch. 3, <5^ 3, and the cases there cited ; 
Foster V. Donald, 1 Jac. & Walk. 252^253. 
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§ C73. But, perhaps, one of the strongest cases, to 
iljustrate the beneficial operation of the jurisdiction of 
Courts of Equity in regard to partnership, is their power 
to dissolve the partnership during the term for which 
it is stipulated. This is a peculiar remedy which Courts 
of Common Law are incapable of administering, by the 
nature of their organization. Such a dissolution may 
be granted, in the first place, on account of the imprac¬ 
ticability of carrying on the undertaking, either at all, 
or according to the stipulations of the articles.* In the 
next place, it may be granted on account of the insanity, 
or permanent incapacity, of one of the partners.® In 
the next place, it may be granted on account of the 
gross misconduct of, one or more of the partners,'^ [al¬ 
though the party applying for the dissolution may 
have committed the first wrong.'*] But trifling faults 
and misbehavior, which do not go to the substance of 
the contract, do not constitute a sufficient ground to 
justify a decree for a dissolution.® 

' 074. There are other considerations, Avhich make a 
resort to a Court of Equity, instead of a Court of Law, 
not only a more convenient, but even an indispensable 


1 Barings v, Dix, 1 Cox, R. 213 ; Waters v. Taylor, 2 Yes. & 15. 2U9 ; 
Barr r. Speirs, 2 Bell, Comm. C12, ^ 1227, note (6). 

3 Waters v, Taylor, 2 Vcs. & B. 291); Saycr v. Bennet, 1 Cox, K. 107 ; 
S. C. 1 Montag^ue on Parin. Appx. 18; Collyer on Parln. B. 2, ch. 3, ^ 3 ; 
Pearse r. Chamberlain, 2 Yes. 34, So ; Wrexham o. Iludlcslon, 1 Suanst. 
R. 514, note; Isler v. Baker, 6 Plumph. 85. 

3 fSee Marshall v, Colman, 2 f7ac. Walk. [200] 300; Goodman v, 
Whitcomb, 1 Jac. & Walk. [509] 594 ; Chapman v. Beach, Id. [573] 591; 
Xorway v, Rowe, 19 Yes. 148; Waters v. Taylor, 2 Yes. & B. 301 ; 
Master v. Kirton, 3 Ves. 74 ; Dc Berengcr r. Hammel, 7 Jarman,^(.\)nvey. 
20, cited Collyer on Partn. B.. 2, ch. 3, ^ 3, p. 1C I ; Russell r. Loscombe, 
4 Simons, R. 8. 

^ 15laKe v. Dorgan, 1 Green, (Iowa,) 537. 

^ (h)odinan v. Whitcomb, 1 Jac. & Walk. [569] 592; Collyer on Partn. 
B. 2, ch. 3, ^ 3. • 



I’AliTNERSHIP. 


773 


cn. XV.] 

instrument for the purposes of justice. Thus, real estate 
may be bought and held for the purposes of the partner¬ 
ship, and really be*a part of the stock in trade. The con¬ 
veyance in such a case, may be in the name of one, for 
the benefit of all the partners; or in the name of all, as 
tenhnts in common, or as joint tenants. * In case of the 
death of a partner, by •which a dissolution takes place, 
the real estate may thus become severed at law from 
the partnership funds, and vest in the surviving partner 
exclusively, or in the heirs of a deceased partner, in 
common with the survivor, according to the particular 
circumstances of the case. In taking an account of the 
partnership effects at law, it is impossible for the Court, 
for the benefit of creditors, to bring such real estate into 
the account; or to direct a sale of it; or to hold it a 
part of the partnership funds. It must be treated in 
Courts of Law just as its character is according to the 
Common Law. But in a Court of Equity, in such a case, 
the real estate is treated, to all intents and purposes, as 
a part of the partnership funds, whatever may be the 
form of the conveyance.^ For a Court of Equity con¬ 
siders the real estate, to all intents and purposes, as per¬ 
sonal estate; and subjects it to all the equitable rights 
and liens of the partners, which would apply to it, if it 
were personal estate. And this doctrine not only pre¬ 
vails, as between the partners themselves and their cre¬ 
ditors ; but, (as it should seem,) as between the repre¬ 
sentatives of the partners also. So that real estate, held 


' Sco*G() 0 (]burn v. Stevens, 5 Gill. 1; Itice v. Barnard, 20 Verm. K. 
47!); Buchan v. Sumner, 2 Barb. Ch. R. fOS ; Washburn ». Bank of 
Bellows Falls, 19 Verm. 278, 292 ; Day v. Perkins, 2 Sandf. Ch. R. 359; 
Cox 0 . McButney, 2 Sandf. vS. C. R. 561; Averill ». Loucks, 6 Barb. S. 
C. R. 19, 470. 
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in fee for the partnership, arid as a part of its funds, 
wjU, npon the death of the partner, belong, in Equity, 
not to the heirs at law, but to the personal representa¬ 
tives and distributees of the deceased; unless, perhaps, 
there be a clear and determinate expression of the 
deceased partner, then It shall go to his heir at law 
beneiicially.^ 

§675. The lien, also, of partners upon the whole 
funds of the partnership, for the balailce finally due to 
them respectively, seems incapable of being enforced in 
any other manner, than by a Court of Equity, through 
the instrumentality of a sale. Besides; the creditors of 
the partnershin have the preference to have their debts 
paid out of the partnership funds, before the private cre¬ 
ditors of either of the partners. But this preference is, 
at law, generally disregarded; in Equity it is worked 
out through the Equity of the partners over the whole 
funds.^ On the other hand, the separate creditors of 
each partner are entitled to be first paid out of the sepa¬ 
rate effects of their debtor, before the partnership cre¬ 
ditors can claim any thing; which also can be accom- 


1 See Collyct on Partn. B. 2, ch. 1, ^ I. p. (!8 lo 7f>; Lake r. Crad¬ 
dock, 3 P. Will. 158; Klliot V. Brown, 0 Ves. 597 ; Thornton v. Dixon, 
3 Bro. Ch. R. 199 (Belt’s edition); Bell f. Pliyn, 7 Ves. 403; Ripley v. 
Walcrworth, 7 Ves. 425 ; Selkrig ». Davies, 2 Dow, R. 212 ; Townsend 
V. Devaynes, 1 Montague on Partn. Appx. 9G [101] ; Gow on Patlii. eli. 
2, ^ 1; Randall v. Randall, 7 Sim. R. 271 ; Morris v. Kearsloy, 2 Yoiingo 
& Coll. 139 ; Bligh v. Brent, 2 Younge & Coll. 268, 288 ; l[unglitnii v. 
lioqghton, 11 Simons, R. 491 ; Iloxie v, Carr, 1 Sumner, R. 173; Del- 
monico t>. Guillaume, 2 Sandford, R. 366. 

2 Twiss V. Massey, 1 Atk. 67; Ex parte Cook, P. Will. 5001 Ex parte 
Eltcr, 3 Ves. 240; Ex parte Clay, 6 Ves. 833 ; Collyer on Partnership, 
B, 4, ch. 2, ^ 1, 2, 3; Campbell v. Mullet, 2 Swanst. 574, 575; Ex parte 
RufRn, C Ves. 125, 126; Cray v. Clii&wcll, 0 Ves. 118; Commercial 
Bank v. Wilkins, 9 Greenl. 28. 
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plislied only by the aid of a Court of Equity; for at 
law a joint creditor may proceed directly against the 
separate estate.^ "This is another illustration of the doc¬ 
trine of marshalling assets, and proceeds upon analogous 
principles; and it is commonly applied in cases of insol¬ 
vency, or bankruptcy. There are certain exceptions to 
the rule, which confirm, rather than abate, its force j as 
they stand upon peculiar reasons. 

§070. In like manner, in cases of partnership debts, 
if one of the partners dies, and the survivor becomes 
insolvent or bankrupt, the joint creditors have a right 
to be paid out of the estate of the deceased partner, 
through the medium of the equities subsisting between 
the partners.® Indeed,'a broader principle is now esta- 


1 Ibid.; Dntton i?. Morrison, 17 Ves. 205 to 210; Tucker v. Oxley, 5 
Cranch, 31. Sec Morris v. Morris, 4 (iratt. 293 ; Grosvenor v. Austin, C 
Ohio, 103 ; Murrey v. Neil, 8 How. U. S. R. 414; Mason v, Bogg, 2 M. 
& K. u:!. * 

- ( ollyer on Partn. B. 3, ch. 3, ^ 4; Cowell v. Sykes, 2 Russ. R. 101 ; 
Campbell e. Mullett, 2 Swanst. 574, 575 ; Ex parte RufFin, 6 Ves. 125, 
1211 ; Kx parte Kendall, 17 V'es. 514, 52G, 527 ; Lane v. Williams, 2 
V( 3 rn. R. 277, 292; Vulliamy v. I^oble, 3 Meriv. 014, 018; Gray v. Chis- 
well, !) Ves. 118; Brice’s case, 1 Meriv. U. 020 ; Ilamersley v. Lambert, 
2 .[(dins. Ch. R. 509, 510 ; Jenkins v, Dc Grout, 1 Cain. Cas. fJrr. 122. 
If llic ri<;lit of the joint creditors is worked out altogether through the 
K<]niiy of the partners, it seems somewhat difficult to perceive, how the 
separate estate of a deceased partner, who is a creditor of the tirm far 
beyond all the partnership funds, should, the joint estate being insolvent, 
be compellable to pay any of the joint debts beyond these funds. Yet 
Lord Eldon acted upon the ground of the liability ut such separate estate, 
in Gray r. Chiswell, 9 Ves. 118. If, on the other hand, the true doctrine 
be that avowed by Sir William Grant, in the case of Devaynes v. Noble, 
(1 Meriv. R. 529,) afterwards affirmed by Lord Brougham, (2 Russ. & 
Mylnci 195,) that a partnership contract is several, as well as joint; then 
there seems no ground to make any ditljerence whatsoever, in any case 
between joint and several creditors, as to payment out of joint or separate 
assets. Sec Collyer on Partn. B. 3, ch. 3, ^ 4, p. 337 to 347 ; Hamersly 
r. Lambert, 2 Johns. Ch. R. 509, 510. This is now the established doc- 
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Wished j and it is held, that insolvency or bankruptcy is 
not necessary, in order to justify the creditors of the 
partnership in resorting to the assets of the deceased 
partner; and that such creditors may, in the first 
instance, proceed against the executor or administrator 
of the deceased partner, leaving him to his remedy over 
against the surviving partners; though, certainly, the 
surviving partners, in a suit in Equity, in such a case, 
ould be proper parties, if not necessary parties, to the 
bill.^ The doubts, formerly entertained upon this sub¬ 
ject, seem to have arisen from the general principle, 
that the joint estate is the first fund for the payment of 
the joint debts, and as the joint estate vests in the sur¬ 
viving partner, the joint creditors, upon equitable con¬ 
siderations, ought to resort to the surviving partner 
before they seek satisfaction from the assets of the 
deceased partner.® The ground of the present doctrine 
is, that every partnership debt is joint and several; and, 
in all such ca^es, resort may primarily be had for the 
debt to the surviving partners, or to the assets of the 
deceased partner.’ Nor is this doctrine confined to 
cases of partnership, or to cases of a mercantile character. 
It equally applies to all cases, 'where there is a joint loan 
to .several persons, not partners, whether it bo in the 
course of mercantile transactions or not; for the debt 


trine; Wilkinson v. Henderson, I MyJne & Keen, 682; Thorpe d. Jack- 
son, 2 Younge & Coll. 653, 561, 562; Story on Partn. ^ 312; Ante, 
^ 162 to 164. 

• Wrlkinson v. Henderson, 1 Mylne & Keen, 582 ; Devaynes v. No¬ 
ble, 2 Russ. & Mylne, 495; Thorpe v. Jackson, 2 Younge & Cop. 553; 
Sleech’s case, 1 Meriv. B. 5.3lj; Rraithwaiie v. Britain, 1 Keen, R. 219. 

8 AVilkinson v. Henderson, 1 Mylne & Keen, 582. 

3 Thorpe v. Jackson, 2 Younge & Coll. 553, 561, 662; Sleech’s case, 
1 Meriv. 639. 
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will be treated in Equity'’ as joint and several; and in 
case afly of the debtors die, the creditor may have relief 
out of his assets, Vithout .claiming any relief against 
the surviving joint debtors, or showing that they are 
unable to pay the debt by reason of their insolvency.^ 

§ 677. In regard to partnership property, another 
illustration, of a kindred character, involving the neces¬ 
sity of an account, may be put to establish the utility 
and importance of Equity Jurisdiction. It is well known, 
that at law, an execution for the separate debt of one of 
the partners may be levied upon the joint property of 
the partnership.^ In such a case, however, the judg¬ 
ment creditor can levyj not the moiety or undivided 
share of the judgment debtor in the property, as if there 
were no debts of the partnership, or lion on the same 
for the balance due to the other partner; but he can 
levy the interest only of the judgment debtor, if any, in 
the property, after the payment of all debts and other 
charges thereon.^ In short, he can take only the same 
intei'cst in the property, which the judgment debtor 
himself would have upon the final settlement of all the 
accounts of the partnership. When, therefore, the sherilT 
seizes such property upon an execution, he seizes only 
such undivided and unascertained interest; and if he 
sells under the execution, the sale conveys nothing move 
to the vendee, who thereby becomes a tenant in com¬ 
mon, substituted to the rights and interests of the judg- 

1 ii)i<i. 

2 Soe Dow u. Sayward, 14 N. 11.11. 9. Sometimes granted until the 
interest of siicli partner in the property is ascertained. Place v. Sweet- 
ser, 10 Ohio, 143. 

u West i\ Skip, 1 Ves. 230; 2 Swanst. 526 ; Barker v, Goodair, 11 
Ves. Hf); Muir v. Leach, 7 Barb. S. C. 341 ; Dalton v. Morrison, 17 Ves. 
205, 20(3, 207; Gow on Parln. ch. 4, § 1, P- ^'^7, 248. 
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ment debtor in the property seized.^ In truth, the sale 
does not transfer any part of the joint property to the 
vend«o, so as to entitle him to take*it from the other 
partners; for that would be, to place him in a better 
situation than the partner himself. But it gives him, 
properly sj)eaking, a right in Equity to call for an 
account, and thus to entitle himself to the interest of tlie 
partner in the property, which shall, upon such se.ttlc- 
nient, bo ascertained to exist.® It is obvious, from what 
has been already stated, how utterly inadequate the 
means of a Court of Law are to take such an account. 
And, indeed, under a levy of this sort, it is not easy to 
perceive, what authority a Court of Law has to interfere 
at all, to take an account of the partnership transactions; 
or by what process it can enforce it.^ In such a case. 


^ West V. Skip, 1 Ves. 239 ; Chapman v. Koops, 3 Dos. & rull. ; 
Skip V. Harwood, 2 Swanst. R. 586 ; S. (\ cited Cowp. K. 451 ; Dutton 
V. iMorrisan, 17 Ves. 205, 206 ; Heydon v. Heydon, 1 Salk. 392 ; Taylor 
V. Fields, 4 Vos. 396; Fox v. Hanbnry, Cowp. K. 445; Nicol v. Morn- 
ford, 4 Jolins. Ch. H. 522 ; In re Wait, 1 .Tac. & Walk. 587, 5HB, 5H9 ; 
Moody V. Payne, 2 Johns. Ch. R. 518 ; ‘Ilabershon i\ Blurtoii, 1 Do (Jcx 
& h)rnale, R. 121. 

- Cow on Partn.ch. 4, ^ 1, p. 219 to 254 ; In re Smith, 10 Johns. D. 
106; Kicrd v. Mumford, 4 Johns. Ch. R. 522, 525; S. C. 20 Johns. R. 
611 ; Shaver u. White, 6 Munf. R. 110 ; Murray v. Murray, 5 Johns, (^li. 
R. 70; Marquand v. New York Manuf. Co. 17 Johns. R. 525. 

3 See Chapman v. Koops, 3 Bos. & Pull. 389 ; lOddic y. Davidson, 2 
Douj^. R. 650 ; Waters r. 'I'aylor, 2 V^’es. & D. 300, 301 ; Dutton v. !Mor- 
lison, 17 Ves. 205, 200 ; In re Wait, 1 Jac. & Walk. 585; Ilabershon 
v. Blurton, 1 De Gex & Smalc, I2I.— The remarks of Lord Eldon on 
this point, in Waters v. Taylor, (2 Ves. & B. 301,) arc very striking^ and 
important. ‘‘If the Courts of Law,’’ (said he) “ have followed Couits of 
Equity in giving^ execution against partnership effects, I desire lo^ have it 
understood, that they do not appear to me to adhere to the principle, 
when they suppose that the interest can be sold, before it has been ascer¬ 
tained what is the subject of sale and purchase. According to the old 
law, I mean before Lord Mansfield’s time, the sherilf, under an execution 
against partnership effects, took tlie undivided share of the debtor, with- 
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therefore, the proper remedy for the other partners, if 
nothing is due to the judgment debtor out of the pgyfc- 
nersliip funds, is ‘to file a bill in Equity against the 
vendee of the sheriff, to have the proper accounts taken.* 
§ 078. In cases of the seizure of the joint property for 
the separate debt of one of the partners, a question has 
arisen, how far a Court of Equity would interfere, upon 
a bill for an account of the partnership, to restrain the 
sheriff from a sale, or the vendee of the sheriff from an 
alienation of the property seized, until the account was 
taken, and the share of the partner ascertained. Mr. 
Chancellor Kent has decided, that an injunction for such 
a purpose ought not to issue to restrain a sale, by 
the sheriff, upon the ground that no harm is done to 
the other partners; and the sacrifice, if any, is the loss 
of the judgment debtor only.* But that does not seem 
a sutlicicnt ground, upon which such an injunction is to 
be denied. If the debtor partner has, or will have, upon 
a final adjustment of the accounts, no interest in the 
partnership funds; and if the other partners have a lien 
upon the funds, not only for the debts^of the partner¬ 
ship, but for the balance ultimately due to them; it 


out reference to the partnership account. But a Court of Equity-wouJd 
have set that right, by taking the account, and ascertaining what the 
sheriff ought to have sold. The Courts of Law, however, have now re¬ 
peatedly laid down, that they will sell the actual interest of the partner, 
professing to execute the equities between the parties; but forgetting that 
a (^urt of Equity ascertained previously, what was to be sold. Ifow 
could a Court of Law ascertain what was the interest to be sold, and what 
the equities depending upon an account of all the concerns of all the part¬ 
ners for^years 

1 Chapman v. Koops, 3 Bos. & Pull. 290*; Waters v, Taylor, □ Ves. & 
B. 300, 301; Taylor v. Fields, 4 Ves. 39G; Dutton v. Morrison, 17 Ves. 
205, 200, 207; In re Wail, 1 Jac. & Walk. 588, 580 ; Gow on Partn. ch. 
4, ^ 1, p. 253, 254. 

H 2* Moody V. Payne, 2 Johns. Ch. B. 548, 549. 
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may most materially affect tlieir rights, whether a sale 
ti\kcs place or not. For it may be extremely difficult 
to follow the property into the hands of the various ven¬ 
dees ; and their lien may, perhaps, bo displaced, or other 
equities arise, by intermediate horn fide sales of the pro¬ 
perty, by the vendees, to other purchasers without 
notice; and the partners may have to sustain all the 
chances of any supervening insolvencies of the imme¬ 
diate vendees.’ To prevent multiplicity of suits, and irre¬ 
parable mischiefs, and to insure an unquestionable lien, 
it would seem perfectly proper, in cases of this sort, to 
restrain any sale by the sheriff. And, besides, it is also 
doing some injustice to the judgment debtor, by com¬ 
pelling a sale of his interest under circumstances, in 
wdiich there must, generally, from its uncertainty and 
litigious character, bo a very great sacriflee to his injury. 
If he has no right, in such a case, to maintain a bill to 
save his own interest, it furnishes no ground why the 
Court should not interfere in his favor through the e(;[ui- 
ties of the other partners. This seems (notwithstand¬ 
ing the doubts ^ggested by Mr. Chancellor Kent) to be 
the true result of the English decisions on this subject; 
which do not distingui.sh between the case of an assignee 
of a partner, and that of an executor or administrator of 
a partner, or of the sheriti) or of an assignee in bank¬ 
ruptcy.® 


1 J5CO Skip u, Harwood, 2 Swanst. 11. 5S0, 587. 

2 Se(3 Taylor r. Field, 3 Ves. 306, 307, 308 ; S. C. 15 Vcs. 550, noto ; 

Barker t>, Goodair, 11 Ves. 85, 66, 87 ; Skip v, Harwood, 2 Swan.^^t. H. 
586, 5f57 ; Franklyn v. Thomas, 3 Meriv. 234 ; llawk&haw xu I^rikins, 2 
Swanst. 51S, 540; Parker v, Piator, 3 Bos. h Pull. 288, 280; Kdcii on 
Injunct. 31; Cullyer on Part. B. 3, ch. 6, ^ 10, p. 474 to 478 { 1 Madd. 
Ch. Pr. 112. See also Brewster r. Ilammel, 4 Connect. Pi. 510. See 
also In re Srailh, 16 Johns. II. 106, and the Reporter’s learned note ; Gow' 
on Part. ch. 4, ^ 1, p. 252. | 
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§ 679. Another illustration of the beneficial result of 
Equity Jurisdiction, in cases of partnership, may Jbe 
found in the not uncommon case of two firms dealing 
with each other, where some or all of the partners in 
one firm are partners with other persons in the other 
firm. Upon the technical principles of the Common 
Law, in such cases, no suit can be maintained at law in 
regard to any transactions or debts between two firms; 
for in such suit, all the partners must join, and be joined ; 
and, no person can maintain a suit against himself, or 
against himself and others. The objection is, at law, a 
complete bar to the action.^ Nay, even after the death 
of the partner or partners, belonging to both firms, no 
action, upon any contract, or mutual dealing, ex conlmctii, 
is maintainable by the survivors of oho firm against 
those of the other firm; for, in a legal view, there never 
was any subsisting contract between the firms; as a 
partner cannot contract with himself.^ 

§ GSO. Ilut there is no difficulty in proceeding in 
Courts of Equity to a final adjustment of all the con¬ 
cerns of both firms, in regard to eacji other; for, in 
Equity, it is sufficient, that all parties in interest are 
before the Court as plaintiffs, or as defendants; and they 
need ^ot as at law, in such a case, be on the opposite 
sides of the record. [Thus, if the same person is a gene- 
ral partner in two firms, one of which becomes insolvent^ 
while indebted to the other, the latter may recover its 
debt or dividend of the insolvent firm, and the interest 
of such general partner in the solvent firm, may also be 
reached in Equity by the creditors of the insolvent firm. 


1 B<)san(|uct v. Wray, G Taunt. 507; S. C. 3 Marsh. 319; Mainwaring 
r. Newman, 2 Bos. & Pull. 120. 

Ibid. 

Eq, JUa.—VOL. I. 
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by a proceeding to account.’] In E(pity, all contracts 
anjl dealings between such firms, of a moral and legal 
nature, .are deemed obligatory, though void at law.® 
Courts of Equity, in all such cases, look behind the form 
of the transactions to their substance; and treat the 
different firms, for the purposes of substantial justice, 
exactly as if they were composed of strangers, or were 
ill fact corporate companies. 

§ 681. Upon similar grounds, one pdrtner cannot, at 
law, maintain a suit .against his copartners, to recover 
the amount of money, which ho has paid for the part¬ 
nership; since he oannot sue them without suing him¬ 
self, also, as one of the partnership. And, if one piirt- 
ner, in fraud of the partnership rights or credits, should 
relejise an action, that release would, at la v, he oblig.a- 
tory upon all the partners. But a Court of Equity 
would not, under such circumstances, hesitate to relievo 
the partnership.® 

§ 682. Courts of Equity, in this respect, act upon 
principles famili.arly recognized in the Civil Law, and 
in the jurisprudence of those nations which derive their 
law from that most extensive source. This will abun¬ 
dantly appear, by reference to the known jurisprudence 
of Scotland, and that of the continental nations of 
Europe."* Indeed, it would be a m.attcr, not merely of 
curiosity, but of solid instruction, (if this were the pro¬ 
per place for such an examination,) to trace out the 
strong lines of analogy between the law of Partnership, 


1 Hayes v. Bernent, 3 Sandf. R. 391. 

- Ibid. 

3 Ante, ^ 504, note; Jones v. Yates, 9 B. & ('ressw. 532, 538, 530, 
510. 

* See 2 Bell, Com. B. 7, ch. 2, ^ 2, art. 1214. 
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as understood in England, and especially as adminis¬ 
tered in Equity, and that of the Roman Jurisprudence. 
Unexpected coincidences are everywhere to be fo.und 
w'hile the diflerences are comparatively few; and, for 
the most part, these arise, rather from the different pro¬ 
cesses and forms of administering justice in different 
countries, than from any general diversity of principles.' 
Among other illustrations, we may cite the general 
doctrine, that the partnership property is first liable to 
the partnership debts; that the right of any one part¬ 
ner is only to his share of the surplus ; that joint cre¬ 
ditors have a priority or privilege of payment before 
separate creditors;® and that the estates of deceased 
partners are liable to contribute towards the payment 
of the joint debts.’ 

§ 083. Q^his review of some of the more important 
cases in w'hich Courts of Equity interfere in regard to 
partnerships, does (unless my judgment greatly misleads 
me) establish, in the most conclusive manner, the utter 
inadequacy of Courts of Law to administer justice in 
most cases growing out of partnerships, and the indis¬ 
pensable necessity of resorting to Courts of Equity, for 
plain, complete, and adequate redress. Where a disco¬ 
very, an account, a contribution, an injunction, or a dis¬ 
solution is sought, in cases of partnership, or even where 
a due enforcement of partnership rights, and duties, and 


^ To establish this statement, the learned reader may be referred to the 
Difrest, Lib. 17, tit. 2, Pro Socio; and Voet, Com. ad id.; Vinnius, 
Cinum. Inst. Lib. 3, lit. 2G; 1 Domat, Civil Law, tit. Partnership^ B. 1, 
tit. 8, ^er tot.; 2 Bell, Comm. B. 4, ch. 2, art. 1250 to 1263 ; Code Civil 
of France, art. 1832 to 1873 : Fothier, Tradto de Societd, per tot. 

® 1 Domat, B. 1, tit. 8, ^ 3, art. 10. 

3 1 Domat, B. 1, lit. 8, ^ 6, art. 1, 2 ; Pothier de Society, n. 96, 136, 
161, 162. 
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credits, is required, it is impossible not to perceive, that, 
generally, a resort to Courts at Law would be little 
more than a solemn mockery of justice. Hence, it 
can excite no surprise, that Courts of Equity now exer¬ 
cise a full concurrent jurisdiction with Courts of Law 
in all matters of partnership; and, indeed, it may be said, 
that, practically speaking, they exercise an exclusive 
jurisdiction over the subject in all cases of any complex¬ 
ity or ditliculty. 
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CHAPTER XVI. 

MATTERS OF RENT. 

§ G84. Another head of concurrent jurisdiction of 
the same nature, and resulting also from the imperfec¬ 
tion of the remedy at law, is in the case of Rents. 
This subject has been already touched in other places;' 
and a few particulars only will be here taken notice of, 
which have not been already fully discussed. Thus, for 
instance, in case of a rent seek, if the grantee has never 
had seisin, and the rent cannot be recovered at law, 
Courts of Equity will decree a seisin of the rent, and 
perhaps, also, that it be paid to the partySo, if the 
deeds are lost, by which a rent is created, so that it is 
uncertain what kind of rent it wasj^ or if, (as we have 
seen,) by reason of a confusion of boundaries, or other¬ 
wise, the lands, out of which it issues cannot be exactly 
ascertained, Courts of Equity will, in like manner, inter- 
fei e.^ So, if the remedy for the rent has become diffi- 


^ Ante, ^ 508 to 515. 

Francis’s Maxims, 6^ ^ 3, p. 25 (edit. 1793) ; Ferris v, Newby, 
cited 1 Cas. Ch. 147; Palmer v. Wettenhal, 1 Cas. Ch. 184; .1 Fonbl. 
on Fquity, B. 1, ch. 3, ^ 3 ; Coin. Dig. Chancery, 4 N. 1, Rent; Thorn¬ 
dike V. Collington, 1 Cas. Ch. 70 ; Web r. Web, Moore,K. 626 ; Davy w. 
Davy, \ Cas. Ch. 147. 

Collet V. Jacques, 1 Cas. Ch. 120; Cj)cks v, Foley, 1 Vern. 359; 
Duke of Leeds v. New Radnor, 2 Bro. Ch. R. 338, 618, 519; Holder i?. 
Chambury, 3 P. Will. 250; Livingston v, Livingston, 4 Johns. Ch. K. 
290, 291. 

* Ante, ^ 62*2 ; 1 Fpnbl. Eq. B. 1, ch. 3, § 3, note (/); Francis’s 

66 * 
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cult or doubtful at law; or if there is au apparent 
perplexity and uncertainty as to the title, or as to the 
extent of the responsibility of the pdrty, from whom it 
is sought; in all such cases, Courts of Equity will main* 
tain jurisdiction, and upon a due ascertainment of the 
right, will decree the rent.^ So, if a rent is devised out 
of a rectory to a devisee, for which he cannot have any 
remedy by distress, or otherwise, at law. Courts of 
Equity will decree him the rent not only'in future, but 
all arrears.® So, if a lease of au incorporeal thing is 
assigned, and the assignee enjoys it, he will be decreed, 
in Equity, to pay the rent, although not bound at law.^ 
So, if an assignee of a term, rendering rent, assigns over, 
the lessor will be entitled to relief in Equity for the 


^laxims, G, § 3, p. 25 (edit. 1739) ; Bowman Ycat, cited 1 CIi. Cas. 
145 ; Davy r. Davy, 1 Ch. Caa. MG, 147; Cocks v. Foley, 1 Vein. 359 ; 
North V. Earl of Strafford, 3 P. Will. 148 ; Holder v. Chambury, 3 P. 
Will. 25G ; Com. Dig. Chancery, 4 N, 1, Jicnf; Duke of Bridgewater r. 
Edwards, 4 Bro. Pari. Cas. 130 ; S. C. G i>ro. Pari. Cas. by Tomlins, 3()8. 
As to the ancient remedy for llents, see 3 Beeves’s History of the Law, 
ch. 21, p. 317 to 320; 3 Black. Comm. 0; Id. 231; 2 Black. Comm. 12 ; 
Id. 268 ; Bacon, Abridg. A. K. 

* Livingston v. Livingston, 4 Johns. Ch. R. 267, 290. In Benson v. 
Baldvvyn, (I Aik. R. 598,) Lord Hardwickc said : Where a man is en¬ 
titled to a rent out of lands, and, through process of lime the remedy at 
law is lost, or become very difiicult, this Court has interfered and given 
relief upon the foundation only of payment of the rent for a long lime, 
which bills are called bills founded upon the .solet. Nay, the Court has gone 
so far as to give relief, where the nature of the rent (as there are many 
kinds at law) has not been known, so as to be set forth. Bui then, all 
the terre-tenants of the lands, out of which the rent issues, must be 
brought before the Court, in order for the Court to make a complete 
decree.” See also Collet r. Jacques, 1 Ch. Cas. 120. 

2 Com. Dig. Chancery, 4 N. 1, iikn/; Thorndike v. Collington, 1 Ch. 
Cas. 79. 

3 Com. Dig. Chancery, 4 N. which cites City of London v. 

Richmond, 2 Vern. 423 ; S. C. 1 Bro. Pari. Cas. 30. fid. 51G, Tomlins’s 

edit.] 
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rent against the first assignee, so long as he held the 
land, although ho may have no remedy at law for these 
arrears.^ So, thrf executor of a terre-tenant of lan^s* lia¬ 
ble for a rent-charge, which the terre-tenant hassulfered 
to bo in arrcar, will bo compellable, in Equity, to pay 
the same, although the testator was not personally bound 
for the rent, wliich was recoverable only by distress; 
for his personal estate has been augmented by the non¬ 
payment.^ So, a ccstiii que Irusl of a lease, rendering 
rent, will, in Equity, be compellable to pay the rent 
during the time, wherein he has taken the profits, if his 
trustee (the lessee) has become in.solvent.^ So, although 
a grantee of a rent shall not have a remedy in Equity 
merely for the want of a distress; yet, if the want of 
such distress be caused by the fraud or other default of 
the tenant, there, he will be relieved in Equity; So, 
if a rent is settled upon a woman by way of jointure, 
but she has no power of distressor other remedy at law; 
payment of the rent will be decreed, in Equity, accord¬ 
ing to the intent of the conveyance.® So, where a per¬ 
son is a guarantee of an entire rent, issuing out of d 
manoi’, and there are no demesne lands to distrain on^ 
the rent will be decreed in Equity.® 


1 Dig. Chancery, 4 1, iit/if, which cites Treackle r. Coke, 

1 Vein. 105 ; Valliaiit v. Dodemede, 2 Aik. 510, 548; Richmond v. City 
of London, 1 ]]ro. Dari. (Jas. 30 [id. 51G, Torniins's edit.) ; S. C. 2 Vorii. 
422, 123. 

2 Com. Dig. Chancery, 4 N. 1, llcntj which cites Eton College v. 
Rcauchanij), 1 Cas. Ch. 121. 

Clj^ivcring v, Wcslley, 3 P. Will. 402. 

'1 Com. Dig. Chancery, 4 N. 3, Uent; Davy v. Davy, I Cas. Cli. 144, 
147; Ferris u. Newby, cited 1 Ch, Cas. 147 ; Ferrers i?. Tanner, cited 3 
Ch. Cas. 91 

5 Mitf. Eq. PI. by Jeremy, 115, IIG; Pliinket v. Brerelon, 1 Rep. in 

Chan. 5 ; Champernoon r. Gubbs, 1 Vern. R. 383. «• 

6 Duke of Leeds r. Powell, 1 Ves. 171. 
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§ G84 a. This jurisdiction, in matters of rent, is asserted 
upon the general principle, that, where there is a right, 
there ought to be a remedy; and, if the law gives none, 
it ought to be administered in Equity.* This principle 
is of frequent application in Equity; but still, it is not 
to be understood as of universal application as its terms 
seem to import, for there are limitations upon it. An 
obvious exception is, where a man becomes remediless 
at law from his own negligence.^ So,' if he should 
destroy his own remedy to distrain for rent, and debt 
would not lie for the arrears of rent, he would not be 
reliovable in Equity.^ 

§ G84 b. Courts of Equity have, in some cases, carried 
their remedial justice farther in aid of parties entitled 
to rent. It is plain enough, that they may well give 
relief, where a bill for discovery and relief is filed, and 
the discovery is essential to the plaint!fl'’s case, and the 
defendant admits the right of the plaintilT to the rent ; 
for, in such a case, the relief may well be held to be con¬ 
sequent upon the discovery.* But, where no special 
ground of this sort has been stated in the bill, and 
where, upon the circumstances, there might well have 
been a remedy at law. Courts of Equity have in some 
cases gone on to decree the rent, when the defendant, 
has by his answer admitted the plaintiff’s right, and no 
exception has been taken to the jurisdiction by demur¬ 
rer or by answer, but simply at the hearing.® 


1 1 Fonbl. Eq. B. 1, ch. 3, ^ 3, note (/), and cases before cited. 

2 Francis’s Maxims, 0, ^ 3, p. 25, (edit. 1739) ; Vincent v. Beverlye, 
Noy, R. 82; 1 Fonbl. on Equity, B. 1, ch. 3, ^ 3. 

3 1 Fonbl. Eq. B. 1, ch. 3, f 3 ; 1 Roll. Ahridg. 375, PI. 3. 

4 Ante, ^ 71; Post, J 690, 691, 1483; Story on Eq. Plead. ^ 311,312, 
314, 315. 

3 Duke of #jeeds v. New Radnor, 2 Bro. Ch. R. 338, 518 ; North r. 
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§ 684 e. TlieseJatter cases seem to stand upon grounds, 
which, if not unc|uestionable, may at least be deeipcd 
anomalous. The general doctrine of Courts of Equity 
certainly is, that, where the party, entitled to rent, has 
a complete remedy at law, either by an action or by 
distress, no suit will be entertained in Equity for his 
relief j ^ and the cases, in which a suit in Equity is com¬ 
monly entertained, are of the kind above mentioned, 
namely, such as stand upon some peculiar Equity 
between tlio parties; or where the remedy at law is 
gone without laches; or where it is inadequate or doubt¬ 
ful.® It is not enough to show that the remedy in 


Earl of Strafforcl, 3 P. Will. 184 ; Holder v. Chambury, 3 P. Will. 256 ; 
Livingston v. Livingston, 4 Johns. Cli. R. 287, 201, 202. 

1 Com. Dig. Chancery, 4 N. 3, Palmer i\ Wotlenhal, 1 Cas- 

Cli. 181 ; Prancis’s Maxims, 6, ^ 3, p. 25, ((?dit. 17.30,) marg. note ; 
Champernoon v. Gubhs, 2 Vern. 382 ; Fairfax v. Derby, 2 Vern. 613; 
Holder V. Cliarnbury, 3 P, Will. 256 ; Duke of Leeds v. New Radnor, 2 
Bro. Cli. R. 338, and Mr. Belt’s note, Id. 510; Booverie v. Prentice, 1 
Bro. Ch. R. 200. 

2 Ante, ^ 681. Mr. Fonblanqiic, in commenting on the case of the 
Duke of Leeds v. Now Radnor, 2 Bro. Ch. R. 338, 510, has said : ‘‘ The 
case of the Duke of Leeds v. Corporation of New Radnor may, in its first 
impression, be thought to have been rclievable at law ; for though, fur 
the purpose of maliing it the subject of equitable jurisdiction, the bill 
alleged tliat the lands in question had undergone various alterations in 
their boundaries, yet the defendauts, by ihcir answer, denied that any 
alteration whatever had taken place in such particulars, and insisted that 
the plaintiff’s remedy was at law. And Lord Kenyon, then Master of 
llic Rolls, appears to have been of such opinion, but he retained the bill 
for a year. Lord Tluirlow, C., however, conceived the legal remedy to 
be doubiful, and was of opinion, that the defendants having admitted the 
plainHir’s right, and llie hill having been retained, had done away the 
objectiop pressed against the jurisdiction of the Court, It may be mate¬ 
rial to observe, that his Lordship's opinion ^vent upon the grounds of aa 
admission of the right, and the previous retaking of the bill. As to the 
admission of the right, if it stood alone, that, probably, woirld not be 
thought a suflicicnl circumstance, to give to a Court of Equity cognizance 
of a matter not properly within its jurisdiction ; and, with respect to the 
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Equity may be more beneficial, if the remedy at law is 
complete and adequate;* or, even to show, that the 
remedy at law by distress is gone, if there be no fraud 
or default in the tenant.® 

§ 085. But, in cases of rent, where Courts of Equity 
do interfere, they do not grant a remedy beyond what, 
by analogy to the law, ought to be granted. As, for 
instance, if an annuity bo granted out of a rectory, and 
charged thereon, .and the glebe bo worth less per annum 
than the annuity, Courts of Equity will make the whole 
rectory, and not merely the glebe, liable for the annu¬ 
ity.® But they w'll not extend the remedy to the 
tithes, they not being by law liable to a distress.'* So, 
if a rent be charged on land only, the party, who comes 
into possession of it, will not bo personally charged 
with the payment of it, unless there be some fraud on 
his part to remove the stock, or he do some other thing 
to evade the right of distress.® 

§ G8G. Before the Statute of Anne (8 Ann. ch. 14) 


bill having been retained for a year, the same circumstance occurred in 
Byaii V. Macrnath, 3 liro. Rep. 15, nolwiihstanding winch the suit was 
dismissed for want of Equity. See also Curiis v. Curtis, 2 lire. Rep. GijO, 
where this point was very much considered.’* 

^ Com. Dig. Chancery, 4 N. 3,llinl; Attorney-General v. Mayor of 
Coventry, 1 Yern. 713. 

2 Com. Dig. Chancery, 4 N. 3, Jirnt; Davy v. Davy, 1 Cas. Ch. 114, 
147 ; Champernoon v» Gubbs, 2 Vern. 11. 3S2 ; Francis’s Maxims, 6, ^ 3, 
p. 35, (edit. 1739,) marginal note ; 1 Fonbl. Eq. B. 1, ch. 3, ^ 3 ; Duke 
of Bolton V. Deane, Free. Ch. 510. 

^ Thorndike v, Collington, 1 Cas. Ch. 79 | Com. Digest, Chancery, 
4 N. 2, Rent, « 

4 Ibid.; Thorndike v, CoKinglon, 1 Caa. Ch. 79 ; Francis’s Maxims, C, 
p« 25, (edit. 1739,) in margin. 

® Ibid.; Palmer o. Wetienhal, I Cas. Ch. 184; Com. Dig. Chancery, 
4 N. 3, Rent; 1 Fonbl. Eq. B. 3, ch. 3, ^ 3, note (k ); Davy v. Davy, 1 
Caa. Ch. 144, 145; S. P. 3 Cas. Ch. 91. 
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it was often necijpsary to go into a Court of Equity in 
cases of a rent seek, for a suitable remedy.* But that 
sliilute, Jind other Subsequent statutes, enable the party, 
in all cases, whether the rent be a rent service, or a rent 
sock, or a rent-charge, to distrain or bring his action of 
debt.'* The remedy in Equity is, therefore, in a practi¬ 
cal sense, narrowed; or, rather, it is less advisable than 
formerly. Still, however, (as Mr. Eonblanque has pro¬ 
perly remarked,) there are cases, in which a resort to a 
Court of Equity imvy be salutary, and, perhaps, indis¬ 
pensable ; as, where the premises, out of which the rent 
is payable, are uncertain;® or Avhore the time or amount 
of payment is uncertain; or where (as already hinted) 
the distress is obstructed or evaded by fraud; * or where 
the rent is issuing out of a thing of an incorporeal nature, 
as tithes, where no distress can bo made; •* or where a 
discovery may be necessary; or where an apportion¬ 
ment may be required, in order to attain complete 
justice.® 

§ 087. The beneficial ctTect of this jurisdiction in 
Equity may bo farther illustrated by reference to the 
doctrine at law in cases of derivative titles underleases. 
It is well known, that, although a derivative lessee, or 
under-tenant, is liable to be distrained for rent during 
his possession; yet, he is not liable to bo sued for rent 


^ Sec 3 iveeves, Hist, of the Law, cli. ‘21, p. 316 to 320; Lilt. ^ 218. 

2 Slat. 1 (ico. 11., ch. 28 ; 5 Geo. 111., ch. 17 ; 3 Black. Comm. 6 ; Id. 
230 to 233; 13ac. Abrulg. I\cn(, K. 6. 

3 Benson v, Bridwyn, 1 Aik. 538 ; Ante, ^ G84 ; Com. Dig. Chancery, 
4 N. l,^J?cnL 

4 Champernoon r. Gibbs, 2 Vern. 382 ; S. C. Free. Ch. 126; Ante, 
684, 685. 

5 1 Fonbl. Eq. B. 1, cli. 3, ^ 3, note (f/), and cases there cited, 

® See North v, Earl of Strafford, 3 P. Will. 148, 151 ; Benson v. Bald- 
wyn, 1 Aik. 508 ; Com. Dig. Chancery, 4 N. 3, licnt. 
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on the covenants of the lease; there being no privity of 
contract between him and the lesson? But suppose the 
case-to be, that the original lessee is insolvent, and una¬ 
ble to pay the rent; tbe question wUuld then arise, 
whether the' under-lessec .should be permitted to enjoj' 
the profits and possession of the estate, without account¬ 
ing for the rent to the original lessor. Undoubtedly 
there would he no remedy at law. But it is understood, 
that, in .such a case, Courts of Equity would relieve the 
lessor; and would direct a payment of the rent to the 
lessor, upon a bill making the original lessee, and the 
under-tenanty parties. For, if the original lessee were 
compelled to pay the rent, ho. would have a remedy 
over against the under-tenant. And besides j in the 
eyes of a Court of Equity, the rent seems properly to 
bo a trust or charge upon the estate; and the le.ssor is 
bound, at least, in conscience, not to take the profits 
without a duo discharge of the rent out of them.® 

^ Halford v, Iletch, 1 Doug. R. IR-T; I Foiibl. lOi- 1). 1, cli. .‘1, note 
(s) ; Con^i^g. Chancery, 4 N, 5, Jirnt. 

2. SoM|&adard v. Keaie, 1 Vern. 27; 1 Fonbl. E<|. B. 1, ch. 5, 5, 

and nxjjtfSb'; Ante, Com. Dig. Chancery, 4 N. 1, 4 N. 2, Rent. 








